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PREFACE   TO  VOLUME   II. 


It  has  been  a  source  of  great  unhappiness  to  me  that 
so  long  a  time  should  have  elSpsed  between  the  publi- 
cation of  the  first  and  present  volumes  of  this  work. 
I  supposed,  when  the  other  volume  passed  from  my 
hands  to  the  public,  that  nothing  would  prevent  my 
following  it  with  this  one  in  a  few  months.  But  un- 
expectedly all  my  other  books  were  found  to  be  nearly 
out  of  print,  and  the  making  of  the  required  new  edi- 
tions both  detained  me  long,  and  left  me  with  too  little 
strength  to  proceed  with  this  volume.  The  public  have 
it  at  the  earliest  moment  possible  with  me. 

In  the  introductory  chapter,  something  of  the  plan 
of  this  volume  appears.  And  from  the  table  of  "  Con- 
tents,'* and  the  introductory  part  of  the  last  chapter,  — 
the  one  in  which  I  bring  in  a  measure  under  review 
the  legislation  and  judicial  decisions  of  each  State  in 
things  not  common  to  all  the  States,  —  further  ideas 
of  what  I  have  aimed  to  accomplish  may  be  drawn. 

It  has  been  necessary  in  this  volume,  more  frequently 
than  in  most  other  treatises  on  legal  subjects,  to  state 
how  a  thing  is  "  on  principle,"  or  *'  in  reason  ; "  or,  as 
the  expression  sometimes  is,  "  in  legal  principle,"  or 
"in  legal  reason."     All  writers  of  text-books  on  the 
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law  do  this  more  or  less.  I  have  often  done  it  in  my 
other  works.  The  meaning  of  these  expressions  is  well 
known  to  the  profession;  but,  as  in  this  volume  they 
occur  with  unusual  frequency,  and  as  it  is  particularly 
liable  to  fall  into  the  hands  of  non-professional  readers 
and  partly  educated  young  lawyers,  I  deem  it  necessary 
to  make  an  explanation  which  fully  educated  legal  gen- 
tlemen •  who  read  this  volume  are  expected  to  omit. 
The  latter,  therefore,  can  drop  this  preface  here,  and 
proceed  at  once  to  the  body  of  the  work. 

The  part  of  our  general  subject  which  principally 
fills  this  volume  is  in  the  main  new  to  the  profession. 
Such  a  thing  as  a  wife's  legal  estate  in  property  in  pos- 
session is  unknown  in  the  system  of  jurisprudence  which 
prevails  in  all  but  one  of  our  States,  as  we  adopted  it 
from  the  mother  country.  I  have  not  examined  so 
carefully  as  to  venture  to  say  in  which  one  of  our  States 
the  innovation  was  first  made ;  but  the  date  of  it  was 
not  long  prior  to  the  memorable  year  1848,  when  the 
leading  States  of  New  York,  Pennsylvania,  and  Alabama 
adopted  provisions  which,  in  the  main,  under  somewhat 
differing  modifications,  prevail  in  nearly  all  our  States 
at  the  present  time.  The  year  1848,  therefore,  may  be 
stated  as  the  beginning  of  that  system  of  laws  which  is 
chiefly  treated  of  in  this  volume.  Consequently  it  is  the 
growth  of  but  twenty-seven  years.  The  doctrines  of  the 
courts  are  the  products  of  tribunals  sitting  in  different 
States,  while  no  judicial  decision  rendered  in  one  State 
is  binding  as  authority  in  any  other.  And,  to  add  to 
the  confusion,  the  statutes  of  almost  every  State  are. 
constantly  shifting.  I  was  obliged,  therefore,  in  writing 
this  volume,  to  make  constant  appeals  to  ^^  reason,"  to 
"legal  j:eason,*'  "principle,"   and  "legal   principle;" 
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else  I  shoald  have  presented  to  my  readers  a  jumble 
of  chaotic  things,  of  little  use  except  as  a  mire  for  the 
unwary. 

Now,  if,  in  your  own  State,  there  is  a  series  of  uni- 
form decisions  on  a  given  point,  pronounced  by  the 
highest .  tribunal,  those  decisions  are,  with  you,  higher 
authority  on  the  point  than  any  thing  else,  short  of  the 
voice  of  the  legislature  itself.  If  I  state  what  is  the 
effect  of  those  decisions,  your  court, '  should  you  call  its 
attention  to  my  statement,  will  probably  look  at  it  and 
treat  it  with  whatever  respect  the  particular  judge  thinks 
my  book  is  worthy  of.  But  the  judge  will  exercise  the 
right,  should  he  be  in  doubt,  to  look  beyond  my  state- 
ment into  the  decisions ;  and  then,  if  his  own  under- 
standing of  them  differs  from  mine,  he  will  follow  it, 
and  not  mine.  Outside  of  your  State,  those  decisions 
have  no  weight,  except  in  the  respect  to  which  the 
court  may  be  entitled,  the  same  as  a  text-writer ;  and 
in  the  cogency  of  its  reasoning,  the  same  as  in  that  of  a 
text- writer. 

But,  on  subjects  so  new  as  those  discussed  in  this 
volume,  the  greater  number  of  the  decisions  have  neces- 
sarily been  pronounced  by  judges  who  have  been  little  in- 
structed in  the  particular  matter,  and  whose  words  could 
not  be  much  considered,  and  could  not  be  entitled  to 
great  respect,  however  worthy  the' judges  as  individuals, 
and  however  able  and  well  informed  they  might  be  in 
other  branches  of  the  law.  The  consequence  of  which 
is,  that,  in  each  one  of  our  States,  almost  every  ques- 
tion relating  to  the  law  of  married  women,  as  affected 
by  the  late  statutes,  must  be  approached  by  the  practi- 
tioners and  the  courts  as  a  new  question^  and  be  decided 
"  on  principle,"  not  "  on  authority."     And  this  is  almost 
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equally  so  though  the  question  has  passed  to  judgment 
in  other  States. 

I  come  now  to  explain  what  is  meant  by  the  words 
"  principle,"  "  reason,"  and  the  like,  as  used  in  a  law- 
book. There  is  no  difference  between  the  word  "  prin- 
ciple "  and  the  expression  "  legal  principle.''  When 
the  adjective  is  employed,  it  is  done  merely  through 
caution  by  an  author  who  would  thus  guard  his  expres- 
sion from  being  misundei*stood  by  some  ill-informed 
reader.  And  the  same  is'  generally  true  of  '*  reason  " 
and  •'  legal  reason ;  "  the  adjective  is  superfluous.  And, 
with  qualifications,  relating  to  particular  connections, 
"  reason ''  and  "  principle  "  mean  the  same  thing. 

Neither  word  means,  in  a  law-book,  precisely  what 
it  does  in  general  literature.  The  law  is  a  system  of 
rules,  in  a  measure  technical  and  artificial,  eliminated 
in  the  main  from  judicial  decisions,  by  judges,  by  legal 
practitioners,  and  by  text- writers, —  added  to,  modified, 
perfected,  and  made  more  binding  from  age  to  age,  — 
the  work*of  multitudes  of  minds,  the  growth  of  centuries. 
It  is  composed  of  what,  for  the  want  of  a  better  word, 
are  called  "  reasons ; "  but  they  are  not  the  reasons  of 
able  men  destitute  of  legal  education,  they  are  *'  legal 
reasons."  Or,  we  say  it  is  composed  of  "  principles ; " 
but  they  are  not  the  principles  of  honest  men  who  are 
not  lawyers,  they  are  "legal  principles."  In  a  still 
other  form  of  the  expression,  they  are  "  doctrines  of 
the  law,"  though  this  phrase  is  not  quite  the  equivalent 
of  either  of  the  others.  Again,  the  expression  "  rule  of 
law  "  does  not  differ  greatly  from  any  one  of  the  others, 
but  it  is  not  quite  identical. 

Now,  when  an  author  says  that  such  or  such  is  the 
"  doctrine  in  reason,"  or  in  "  principle,"  he  has  no  sort 
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of  reference  to  what  would  be  the  reasoning  or  the  con- 
clusion of  an  able  and  well-balanced  intellect  uneducated 
in  the  law.  Neither  does  he  mean  to  admit  that  the 
doctrine  is  even  just  in  natural  reason,  or  such  as  should 
be  approved  in  legislation.  He  may  even  think  that 
the  "  principle "  merits  reprobation ;  yet,  if  he  is  an 
honest  author,  and  finds  it  in  the  law,  he  says  it  is 
there. 

The  "  principles "  and  "  reasons "  of  the  law  are 
sometimes  learned  by  a  course  of  direct  searching  after 
them.  But  the  greater  part  of  them  come  to  the  law- 
yer as  the  language  comes  to  our  children.  When  he 
commenced  the  study  of  the  law,  he  began  to  move 
among  them,  and  his  intellect  listened  to.  them  as  the 
ear  of  a  babe  listens  to  human  speech.  And  thus,  day 
by  day,  the  principles  entered  his  mind  and  became 
parts  of  it.  That  is,  they  became  parts  of  his  legal 
mind;  for,  when  one  becomes  a  lawyer,  he  does  not 
cease  to  be  a  man.  In  a  certain  sense,  he  has  two 
minds,  —  the  legal  mind,  and  the  mind  not  legal.  And, 
if  he  writes  a  law  treatise,  or  pronounces  a  judicial  de- 
cision from  the  bench,  he  does  it  with  his  legal  mind, 
not  with  the  other. 

These  principles  or  reasons  are,  as  already  intimated, 
in  the  main  eliminations  from  judicial  decisions.  Indeed, 
judicial  decision  is  the  basis  of  authority  on  which  they 
rest.  Not  one  decision  creates  a  principle,  but  a  line 
of  decisions.  In  other  words,  it  is  found  in  judicial 
usage.  If,  then,  a  legal  proposition  rests  on  one  or 
two  or  a  dozen  decisions,  not  having  become  a  part  of 
the  very  life  of  the  legal  understanding  itself,  a  law 
writer,  announcing  the  proposition,  refers  to  the  de- 
cisions.    But  if  the  decisions  which  support  it  have 
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become  multiplied,  and  it  rests  on  legal  usage  as  broad 
as  the  usage  in  the  nursery  which  determines  the  mean- 
ing of  the  word  "  mamma,"  it  would  be  as  vain  for  him 
to  refer  to  decisions,  as  for  the  babe  to  point  out  the 
instances  whence  he  derived  the  meaning  of  the  endear- 
ing name. 

When,  therefore,  I  say  in  the  following  pages,  that 
such  or  such  is  the  doctrine  in  reason,  or  in  principle, 
and  accompany  the  statement  with  no  references  in  the 
notes,  the  meaning  is,  not  that  I  am  expressing  a  mere 
idea  of  my  own,  or  a  doctrine  without  authority,  but 
that  the  doctrine  rests  on  so  much  authority,  on  so 
many  decisions,  as  would  render  it  vain  to  point  to  a 
specific  case.  Still,  to  this  statement,  a  qualification  needs 
to  be  attached.  I  am  here  treating  of  a  new  branch  of 
the  law.  The  true  doctrine  under  the  statutes  results 
from  the  application  of  the  old  and  familiar  principles 
of  the  law  to  them.  And,  in  making  the  application  of 
the  principles,  I  necessarily  perform  the  same  sort  of 
original  work  which  any  person  does  in  language  who 
constructs  a  new  sentence.  He  keeps  within  the  arti- 
ficial track ;  and  the  new  sentence,  if  he  is  competent, 
is  just  as  accurate  as  any  old  one.  In  like  manner,  if 
I  am  competent,  what  I  state  on  principle  is  just  as 
much  the  law  —  the  law  resting  on  authority  —  as  any 
old  enunciation  to  be*  found  in  anv  text-book  or  volume 
of  reports  in  the  most  complete  law  library. 

But  I  may  err ;  and,  doubtless,  in  some  instances  I 
do.  Yet  I  am  no  more  likely  to  err  in  an  enunciation 
founded  on  so  many  authorities  that  I  do  not  refer  to 
one  of  them,  than  in  an  enunciation  based  on  a  single 
authority.  And  there  is  this  advantage  in  favor  of  the 
former;  namely,  that  the  multitudes  of  authorities  are 
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less  likely  to  be  overruled  by  a  court  than  the  one  au- 
thority. 

And  such  has  been  my  observation.  I  cannot  speak 
of  other  text- writers,  because  I  never  prepared  a  new 
edition  of  any  one  of  their  works ;  but  I  presume  the 
same  is  true  of  their  works  as  of  mine.  I  have  been 
before  the  legal  public  as  an  author  between  twenty 
and  twenty.five  years.  And  in  preparing  new  editions 
I  have  observed  that,  while  what  I  had  set  down  on 
authority  has  often  been  overruled,  the  court  refusing 
to  follow  the  previous  decision  or  two  on  which  alone 
my  statement  rested,  it  has  been  the  rarest  thing  imag- 
inable that  any  judge  has  declined  to  walk  in  what  I  have 
stated  to  be  the  path  of  principle.  And  this  fact  has  pro- 
ceeded from  no  respect  paid  to  me ;  for  I  have  merited 
none  and  claimed  none,  and  the  judges  followed  just 
as  freely  what  I  laid  down  on  principle  when  a  young 
and  unknown  writer,  as  what  I  have  said  in  my  later 
works.  The  fact  has  proceeded  from  the  same  cause 
as  my  own  course  of  omitting  the  authorities;  namely, 
that  the  authorities  were  so  numerous,  and  so  palpable 
to  all  well-read  lawyers,  as  to  render  it  ridiculous  for 
an  author  to  undertake  to  cite  them  or  a  judge  to  over- 
turn them.  And  a  competent  judge  on  the  bench  rec- 
ognizes the  correctness  of  one  of  these  enunciations  of 
legal  doctrine,  whoever  makes  it,  just  as  a  competent 
judge  of  language  does  homage  to  a  correctly  constructed 
sentence. 

And  this  leads  me  to  the  difference  between  a  legal 
treatise,  or  commentary,  which  this  volume  professes  to 
be,  and  a  digest.  I  may  jnention,  to  the  non-pro/essional 
reader,  that,  besides  the  statutes  enacted  by  the  legisla- 
ture, and  the  reports  of  decisions  made  by  the  courts, 
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contained  in  books  by  themselves,  the  lawyer  uses  two 
other  sorts  of  book,  the  one  termed  treatise,  or  com- 
mentary, the  other  digest ;  though,  in  the  actual  facts  of 
book-making,  these  names  become  a  little  mixed,  and  a 
digest  not  unfrequently  is  called  by  its  author  a  com- 
mentary or  treatise.  Now,  a  digest  is  a  connected  state- 
ment of  points  ruled  by  the  courts,  and  dicta  of  judges, 
with  references  to  the  places  in  the  reports  where  the 
matter  may  be  found  more  at  large.  Such  a  book  is  very 
convenient  to  the  practitioner,  —  its  principal  use  being 
that  of  an  index  to  the  reports.  As  a  compendium  of 
legal  doctrine^it  is,  however  well  made,  inaccurate ;  be- 
cause, among  other  reasons,  the  points  adjudged  and 
the  observations  of  the  judges  have  proceeded  upon  the 
special  facts  of  the  cases,  and  these  do.  not  appear  in  the 
digest.  A  point  adjudged  on  special  facts,  or  an  ob- 
servation falling  from  a  court  having  in  view  the  special 
facts,  may  be  quite  accurate  when  interpreted  by  those 
facts,  yet  entirely  inaccurate  when  set  down  in  a  book 
by  itself  as  absolute  legal  doctrine.  .It  is  not  so  with  all 
the  things  found  in  an  accurately  constructed  digest,  but 
with  a  part  of  the  things.  Therefore,  as  well  as  for  some 
other  reasons,  digests  are  seldom  or  never  referred  to  in 
judicial  opinions,  and  they  are  never  read  by  law  students. 
At  the  same  time,  we  have  always  had  more  or  less 
digests,  misnamed  by  their  compilers  treatises,  which  have 
acquired  a  good  deal  of  temporary  reputation  among  the 
less  informed  members  of  our  profession,  on  the  ground 
that  they  were  specially  accurate !  If  they  were  accu- 
rate as  digests,  they  could  not  be  accurate  as  treatises, 
or  general  expositors  of  the  lave- 

On   the   other   hand,  an   accurate   legal   treatise   is 
necessarily  inaccurate  as  a  digest.     To  be  sure,  at  par- 


PREFACE  TO  VOLUME  H.  Xl 

ticular  places,  it  may  be  accurate  as  thus  viewed.  But, 
at  other  places,  its  a^ccurate  elucidations  of  general  doc- 
trine will  be  found  quite  different  from  what  has  been 
accurately  said  and  held  of  special  facts.  Then,  again, 
a  treatise  may  group  a  dozen  or  twenty  cases,  and  from 
the  whole  draw  a  doctrine,  and  accurately  draw  it,  which 
is  not  set  down,  or  even  hinted  at,  in  any  one  of  them. 
This  doctrine  may  be  of  the  highest  importance,  amply 
sustained  by  the  adjudged  cases,  yet  it  cannot  appear 
in  the  digest  The  treatise,  or  commentary,  is  the  place 
for  it ;  indeed,  it  is  the  only  book  known  to  a  lawyer's 
hbrary,  in  which  it  can  find  a  legitimate  lodgment. 
Again,  the  compiler  of  a  digest  sustains  every  one  of 
bis  legal  enunciations  by  a  reference  to  some  judicial 
decision.  I  have  already  explained  that  the  maker  of 
a  treatise  does  not  do  so.  If  he  did,  his  references  to 
the  authorities  would  be  so  numerous  as  to  swell  his 
book  beyond  the  capacity  of  purchasers.  His  method 
is  this :  he  places  before  the  eye  of  his  legal  mind  the 
whole  immense  mass  of  what  is  termed  the  unwritten 
law,  so  far  as  it  is  at  his  command.  He  did  not  become 
competent  to  write  till  he  had,  in  a  certain  sense,  the 
whole  mass  at  command,  —  not  absolutely,  but  as  a 
writer  in  literature  has  at  command  the  entire  language, 
while  yet  there  are  many  words  the  meaning  of  which 
he  does  not  know,  and  other  words  which  he  under- 
stands only  in  a  general  way,  and  for  the  exact  significa- 
tion of  which  he  not  unfrequently  consults  his  dictionary 
and  other  authorities.  The  legal  text-writer,  then,  with 
the  body  of  the  unwritten  law  before  the  eye  of  his  legal 
mind,  brings  also  befora  him  the  decisions  which  have 
been  pronounced  on  his  specific  subject.  Sometimes  he 
states,  as  I  have  already  explained,  a  doctrine  on  prin- 
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ciple  —  that  is,  on  the  immense  mass  of  the  authorities 
which  the  law  contains  —  without  referring  to  any  one 
adjudication  in  particular.  Sometimes  he  states  a  doc- 
trine in  the  very  words  of  the  judge,  or  in  the  words  of 
the  head-note  to  a  case ;  indeed,  when  such  a  statement 
would  be  accurate,  he  delights  in  this.  In.  other  in- 
stances, he  eliminates,  from  a  great  number  of  cases 
which  he  cites,  a  most  accurate  and  important  proposi- 
tion of  law,  not  found  in  terms  in  any  one  case,  yet 
sustained  by  the  entire  mass.  In  such  an  instance,  if 
his  work  is  ably  done,  he  wins  the  admiration  of  the 
competent  members  of  the  profession ;  but  he  severely 
taxes  the  faith  of  the  smaller,  undeveloped  minds,  who 
cannot  see  how  it  is  that  numerous,  collected  decisions 
uphold  a  proposition  which  no  judge,  has  ever  uttered 
in  words.  Finally,  the  text-writer  runs  a  hazard  equal 
to  his  who  performs  on  the  tight  rope  at  a  circus,  when, 
having  before  him  a  decision  which  is  correct  enough 
on  the  facts  adjudged,  but  as  general  doctrine  is  a  mere 
half-truth,  be  pads  it  out  with  materials  from  the  mass 
of  the  unwritten  law  lying  before  the  eye  of  his  mind, 
refers  to  the  one  case,  yet  avoids  the  folly  of  attempting 
a  reference  to  the  unwritten  mass,  and  sends  his  book 
out  for  the  criticism  of  men  who  have  learned  the  A, 
B,  C,  of  the  law,  but  not  the  rest  of  the  alphabet. 

On  other  sciences  than  the  law,  text-books  are  written 
without  any  references  to  authority.  But,  in  the  law, 
these  references  are  so  convenient  that  the  profession 
justly  demand  them.  Still,  every  thing  earthy,  how- 
ever good,  casts  its  evil  shadow;  and  the  shadow  of 
this  system  is,  that  authors  and  readers  are  too  often 
satisfied  with  a  book  which,  professing  to  treat  of  a 
subject,  omits  every  thing  of  a  sort  not  in  its  nature 
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directly  sustainable  by  a  few  citations  in  the  notes. 
Such  a  system  enables  men  easily  to  assume  the  name 
of  author,  but  it  yields  no  profit  to  the  law,  and  little 
to  the  reader. 

I  should  be  glad  to  add  illustrations  of  these  views, 
to  make  them  more  clear,  but  that  would  swell  this 
preface  too  much.  It  is  believed  that,  in  their  present 
form,  they  will  be  understood  by  most  of  those  to  whom 
they  are  addressed. 

These  explanations,  let  me  repeat,  are  intended,  not 
for  the  instruction  of  the  competent  lawyer,  to  whom 
they  will  seem  superfluous,  but  for  another  class  of 
readers  into  whose  hands  also,  I  trust,  this  volume  will 
fall. 

J.  P.  B. 

Cambridob,  October,  1876. 
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BOOK   III. 

STATUTORY  MODIFICATIONS  OF  THE  LAWS. 


CHAPTER  I, 

INTRODUCTORY  VIEWS. 

§  1.  Scope  of  this  Volume.  —  In  the  first  volume,  the  body 
of  the  unwritten  law  relating  to  our  subject  was,  with  the 
exception  of  a  few  minor  topics,  presented.  Into  this  volume 
those  minor  topics  will  be  introduced  ;  but  its  principal  scope 
is  to  bring  to  view  the  recent  legislation,  with  the  interpreta- 
tions of  it  given  by  the  courts ;  and  to  show  how  it  modifies 
the  doctrines  of  the  unwritten  law,  both  those  doctrines  which 
were  presented  in  the  first  volume  and  those  which  were  re- 
served for  this.  The  method  in  this  volume  will  be  to  keep 
constantly  in  mind  the  statutes,  even  at  those  points  where  the 
principal  purpose  is  to  state  the  unwritten  law. 

§  2.  Multitades    of   Statutes  —  Changing  —  How^   treated.  — 

The  easy  way  to  fill  the  author's  pages  would  be  to  introduce 
the  statutes,  one  after  another,  and  show  what  the  courts  have 
held  under  each  of  them.  The  reader  would  then  have  before 
him  a  mass  of  undigested  matter,  occupying  not  less  than  two 
volumes,  of  little  service  to  him  except  as  an  index  to  the 
cases.  This  is  not  what  is  properly  claimed  of  a  text-book. 
The  law  differs  more  or  less  in  the  several  States,  it  is  recent 
in  all,  and  it  is  never  long  stationary  in  any  one  State.  The 
subject  itself  is  one  on  which  even  the  unwritten  law  is  not 
particularly  well  understood  by  the  practitioners  and  the 
courts.  The  cases,  decided  on  new  points,  under  new  stat- 
utes, after  arguments  often  not  well  made,  by  overworked 
judges  on  whom  masses  of  business  are  pressing  from  all 

VOL.  u.  —  1.  1 


§  3  STATUTORY  MODIFICATIONS.  [Bk.  HI. 

quarters  of  the  law,  — tdecided,  in  a  great  measure,  without 
any  adverting  of  the  legal  mind  to  principles  in  the  law  which 
demand  attention,  whether  they  should  really  change  the  de- 
cision or  not,  —  are  particularly  liable  to  be  questioned,  and 
more  or  less  of  them  must  and  will  be  overruled.  At  all 
events,  there  are  now,  in  the  courts  of  the  different  States, 
contrary  opinions  held  on  so  many  points,  that,  unless  former 
ones  somewhere  give  way,  we  are  to  have,  on  this  subject, 
great  lack  of  hai*mony  of  judicial  doctrine  among  9ur  States.'^ 
Under  these  circumstances,  what  should  an  author  do  ? 

§  3.  How  treated,  continued.  —  The  author,  in  the  present 
instance,  after  writing  his  first  volume,  arranged  such  of  his 
previously  collected  material  as  pertained  to  this  volume  in 
the  order  of  the  reports.  He  then  went  over  the  whole  ground 
again.  Taking  down  from  the  shelves  of  a  complete  library 
the  volumes  one  after  another,  and  having  thus  before  him  the 
material  already  collected,  he  searched  every  separate  volume 
for  new  cases,  carefully  examined  the  cases  thus  found,  ex- 
amined anew  his  old  cases,  compared  the  whole  as  he  went  on 
with  the  statute  on  which  each  several  decision  was  founded, 
made  such  full  notes  and  such  extracts  from  the  opinions  of 
the  judges  as  he  deemed  necessary,  and  brought  the  whole  to 
his  workshop.  There,  after  much  reflection,  he  arranged  his 
collected  matter,  as  he  always  does  before  writing  a  book,  into 
a  sort  of  movable  digest,  by  means  of  distributing  boxes  and 
pigeon-holes,  according  to  an  order  which  occurred  to  him  as 
perhaps  the  best.  He  then  went  through  it  to  see  how  it  could 
be  practically  worked  up,  and  what  soi't  of  book  would  be  the 
result.  It  was  thus  ascertained  that  the  .result  would  not  be 
satisfactory.  Therefore  he  tried  another  ord^r,  but  the  con- 
sequence was  the  same ;  then  another,  and  then  another,  but 
what  followed  in  each  instance  was  not  different.  Once  he 
went  some  way  in  the  writing  on  a  plan  afterward  rejected. 
At  last,  the  conclusion  became  inevitable,  that  a  volume  written 
after  any  of  the  ordinary  methods  of  text-book  writing,  how- 
ever well  or  carefully  the  work  should  be  executed,  would 

>  See  post,  §  9. 
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not  render  the  practical  help  to  the  profession  which  ought  to 
be  demanded  of  the  author.  Such  a  work,  examined  super- 
ficially, would  seem  to  be  right ;  it  would  secure  the  praises 
of  the  reviews ;  and  the  author's  very  partial  friends  would 
tell  him  that  a  bright  star  had  been  added  to  a  fair  constella* 
tion.  But  what  could  an  author  do,  knowing  that  the  rosy 
light  would  be  illusory  ?  In  honesty,  change  the  plan,  even 
though  there  should  be  readers  who  would  not  at  first  '6ee  the 
propriety  of  the  change. 

§  4.  How  treated,  oontlnaed.  —  The  course,  therefore,  will 
be  the  following.  After  stating,  in  a  series  of  chapters,  some 
rules  by  which  these  statutes  are  interpreted,  and  the  efiect 
of  some  forms  of  statutory  provision  under  the  restraints  of 
our  written  constitutions,  —  and  bringing  to  view  the  doctrines 
which  determine  the  consequences  of  these  statutes  in  things 
beyond  their  terms,  with  some  special  applications  of  those 
doctrines,  —  we  shall  take  up  the  several  topics  more  at  large ; 
the  author  to  say  and  cite  what  may  seem  necessary  in  connec- 
tion with  each  of  them.  Lastly,  if  space  remains,  and  so  far 
as  it  will  permit  us,  we  shall  travel  through  the  several  States, 
for  things  peculiar  to  each  in  its  order.  Such  is  the  general 
outline,  but  the  particulars  will  be  seen  as  we  proceed.  The 
result  will  be,  that  our  discqssion  will  be  one  not  to  be  much 
afiected  in  value  by  statutory  changes  in  the  law,  and  that  the 
reader  will  be  furnished  alike  with  the  cases,  and  with  the 
material  from  which  he  can  satisfy  himself  how  each  leading 
question  connected  with  the  subject  ought  to  be  answered. 

§  5.  Province  of  Tezt-wiiters  and  of  ConrtB.  —  The   author 

deems  that  a  text-writer,  like  a  judge,  should  principally  en- 
deavor to  ascertain  what  the  law  is,  in  distinction  from  what 
it  should  be.  The  juridical  and  legislative  Views  of  law  are 
not  the  £(ame  in  any  country ;  and,  in  our  country,  in  which 
under  our  written  constitutions  the  judicial  and  legislative 
functions  of  the  government  are  entrusted  to  difierent  hands, 
and  what  is  within  the  province  of  the  one  is  not  within  that 
of  the  other,  this  is  particularly  so.  On  the  legislative  ques- 
tions connected  with  the  general  subject  of  this  volume,  great 
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diyersities  of  opinion  prevail  among  men.  These  do  not  con- 
cern us.  They  are  natural  and  necessary.  But  on  the 
juridical  questions,  to  which  alone  our  discussions  will  be 
devoted,  such  differences  appear  to  be,  in  the  main,  needless. 
The  unwritten  law  of  the  subject  is  at  most  points  settled, 
though  it  may  not  be  known  to  persons  who  have  not  care- 
fully  looked  into  the  books.  The  principles  of  statutory  in- 
terpretation were  in  the  main  settled  also,  long  before  these 
particular  statutes  were  thought  of.  What  the  juridical  in- 
quirer has  principally  to  do,  is  to  ascertain  how  the  established 
principles  and  the  enacted  statutes  operate  in  combination  to 
produce  legal  results.  Private  views  as  to  what  the  law  should 
be,  ought  not  to  enter  into  the  inquiry.  As  the  astronomer 
notes  and  describes  the  motions  of  the  heavens,  and  forecasts 
eclipses  and  the  seasons,  while  yet  he  creates  no  one  heavenly 
law,  so  does  the  legal  author  attempt  to  do  with  regard  to  the 
ever-moving  legal  system,  in  which  unwritten  legal  doctrine 
and  the  statutes  are  the  centripetal  and  centrifugal  forces. 
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CHAPTER  II. 

GENERAL  VIEW  OF  THE  STATUTES. 

§  6.  Their  Object  —  The  statutes  to  be  considered  in  this 
volume  are  principally  intended  to  secure  to-  the  wife  greater 
control  over  her  property,  or  the  fruits  of  her  labor,  or  both, 
than  she  had  under  the  unwritten  law.  They  differ  consider- 
ably in  their  terms,  and  in  the  particular  results  contemplated. 
One  class  of  statutes,  for  example,  makes  the  wife  owner,  at 
law,  of  the  property  which  was  hers  at  the  marriage,  and  of 
her  subsequent  acquisitions.  But  the  statutes  of  this  class  dif- 
fer in  the  extent  to  which  they  carry  out  their  general  pur- 
poses. Another  class  of  statutes  leaves  the  ownership  as  it 
stood  under  the  unwritten  law,  but  exempts  what  the  husband 
acquired  by  the  marriage  from  attachment  for  his  debts.  These 
statutes,  like  the  others,  lack  uniformity  both  in  their  minuter 
terms  and  in  their  larger  provisions.  Under  the  one  or  the 
otlier  of  these  two  heads,  most  of  the  legislative  changes  in  our 
States  may  be  ranged.  Still  there  are  some  others  of  minor 
importance.  For  example,  there  are  some  statutes  regulating 
ante-nuptial  contracts ;  being  chiefly  such  as  require  them  to 
be  recorded  in  order  to  secure  the  wife's  separate  property 
against  the  husband's  attaching  creditors.  Tliere  are  also  more 
or  less  special  provisions  as  to  the  trusteeship  of  the  wife's  prop- 
erty, dower,  curtesy,  the  wife's  ante-nuptial  debts,  and  the  like. 
Likewise  there  are  provisions  for  the  protection  of  deserted 
wives,  and  others  found  in  special  circumstances,  —  not  of  a 
general  nature  and  interest. 

§7.  Interpretation  —  Diffionltiee.  —  A  thing  may  be  pecul- 
iarly difficult,  while  yet  it  is  possible  and  its  results  are  cer- 
tain. Though,  as  already  intimated,^  the  interpretations  which 
the  .courts  ought  to  put  upon  these  statutes  are  to  a  reasonable 

>  Ante,  §  5. 
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degree  ascertainable  ;  yet,  on  the  other  hand,  the  processes  are 
not  always  so  plain  and  easy  as  with  some  other  classes  of  leg- 
islative enactments.     If  there  were  a  provision  in  broad  terms, 
that  hereafter  the  husband  and  wife  shall  be  as  if  they  were 
never  married,  in  respect  of  ante-nuptial  property,  subsequent 
property  acquisitions,  personal  services,  mutual  support,  and 
torts  committed  by  and  on  the  wife  ;  and,  in  all  controversies 
in  any  way  affecting  property  interests,  coverture  shall  be  dis- 
regarded ;  probably  not  much  would  be  required  in  the  way  of 
interpretation,  and  the  application  of  the  statute  would  in  most 
instances  be  plain.     But  in  none  of  the  States  has  legislation 
gone  so  far.    The  aim  has  been  to  do  something,  but  not  all, 
toward  severing  the  unity  between  husband  and  wife,  in  pecun- 
iary things,  as  established  by  the  rules  of  the  common  law. 
And,  if  the  statutes  had  been  drawn  with  greater  forecast  than 
they  have  been,  still  our  language  does  not  contain  general 
terms  which  are  also  so  precise  as  to  avoid  all  question  as  to 
their  meaning,  and  application  in  detail ;  while  the  attempt  was 
to  sunder  the  common-law  unity  in  part,  but  not  in  whole. 
Moreover,  these  statutes  have  nearly  all  been  passed  under  a 
divided  opinion  in  the  legislative  body ;  and  the  friends  of  this 
change  have  striven  to  secure  what  they  practically  could; 
hoping,  at  the  same  time,  to  induce  the  courts  to  grant,  by 
interpretation,  more  than  the  legislature  would  do  by  express 
enactment.    Perhaps,  in  some  instances,  the  friends  of  the  new 
legislation  have  had  just  ground  for  disappointment,  the  courts 
putting  too  strict  a  construction  upon  tlie  statutes ;  while,  in 
other  instances,  they  have  complained  unjustly,  because  the 
courts  have  simply  refused  to  give,  by  interpretation,  what  it 
was  plain  the  legislature  did  not  mean  to  do  by  direct  act. 

§  8.  Continaed  —  Legislation  not  Stationary  —  Connecticat.  — 
Again,  in  most  of  our  States,  this  species  of  legislation  has 
been,  at  first,  merely  experimental.  The  legislature  would 
grant  in  part  what  was  asked  ;  then,  being  satisfied  with  the 
results,  would  grant  a  little  more ;  and  so,  proceeding  step  by 
step,  would  approximate,  but  never  completely  reach,  the  .full 
fruition  contemplated  by  the  more  ardent  friends  of  the  new 
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policy.  For  example,  the  coarse  of  legislation  in  Connecticut 
will  illustrate  what  has  been  common  in  our  older  States.  It 
is  sketched  by  Butler,  J.,  in  a  recent  case  as  follows :  ^^  Full 
and  complete  protection  to  married  women,  in  their  rights  of 
property  against  creditors  of  the  husband,  is  now  the  estab- 
lished policy  and  settled  law  of  the  State.  That  result  was 
attained  gradually  and  with  difficulty,  owing  to  an  unwilling- 
ness to  change  the  settled  rules  respecting  the  rights  of  the 
husband  at  common  law.  The  first  act  was  passed  in  1845, 
and  protected  the  interest  of  the  husband  in  the  real  estate  of 
the  wife,  which  was  hers  at  the  time  of  the  marriage,  or  accrued 
to  her,  by  devise  or  inheritance,  during  coverture.  The  second, 
in  1849,  protected  the  personal  estate,  which  should  thereafter 
accrue  to  her  during  coverture  by  bequest  or  distribution,  by 
vesting  it  in  him  as  trustee  for  her.  The  third,  in  1850,  pro- 
tected real  estate  conveyed  to  her  during  coverture,  in  consid- 
eration of  money  or  property  acquired  by  her  personal  services 
during  coverture,  or  while  abandoned  by  her  husband.  The 
fourth,  also  in  1850,  protected  reinvestments  of  the  avails  of 
her  real  estate  when  sold.  The  fifth,  in  1853,  vested  in  her, 
for  her  sole  use,  all  her  property,  real  and  personal,  when 
abandoned.  A  sixth,  in  1855,  extended  the  provisions  of  the 
act  of  1849  to  personal  property  owned  by  her  at  time  of  her 
marriage.  A  seventh,  in  1856,  extended  the  provisions  of  the  act 
of  1849  to  patent  rights,  copyrights,  pensions,  and  grants  and 
allowances  by  government.  Another,  in  1857,  extended  the 
provisions  of  the  act  of  1849  to  property  acquired  during  cov- 
erture by  gift.  Another,  in  1860,  extended  the  act  of  1850, 
respecting  property  acquired  by  her  personal  services,  to  rein- 
vestments of  the  same.  And  so  the  law  stood  when  the  trans- 
action in  question  took  place,  and  until  1865,  when  the  pro- 
visions of  the  act  of  1845  were  extended  to  real  estate  acquired 
during  coverture  by  gift  or  purchase,  and  1866,  when  those 
of  1849  were  extended  and  applied  to  all  her  personal  property, 
whether  acquired  before  or  after  marriage,  and  the  policy  was 
fully  carried  out  and  completed."  ^    Now,  it  is  almost  impossi- 

1  Jackson  v\  Hubbatd,  36  Conn.  10,  16,  16. 
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ble,  while  the  legislation  of  a  State  is  progressing  thus,  that 
the  courts  should  do  much  by  way  of  interpretation  to  render 
the  law  stable  and  known. 

§  9.  Ne^wr  Questioiis  —  Souroes  of  Brror.  —  Moreover,  most  of 
tlie  questions  connected  with  the  interpretation  of  these  statutes 
are  new  to  the  courts.  Gases  are  not  always  well  argued ;  the 
minds  of  the  judges  are  liable,  like  those  of  other  men,  to  tem- 
porary obscurities ;  and  from  these  and  other  causes  it  results, 
that  occasionally  a  decision  upon  these  statutes  is  found  to  be 
so  obviously  wrong  as  to  render  its  being  overruled  at  a  subse- 
quent time  inevitable.^  Besides,  when  the  legislation  of  a  State 
changes,  and  a  decision  upon  a  point  not  within  the  express 
words  of  the  statute  has  been  rendered,  the  change  may  require 
the  same  point  to  be  decided  differently,  though  the  point  is 
likewise  not  within  the  terms  of  the  new  enactment.  These  are 
propositions  quite  plain,  and  they  need  no  special  illustration. 
Yet  there  is  scarcely  a  State  in  our  Union  from  whose  reports 
illustrations  of  them  might  not  be  drawn. 

§  10.  Interpretation  to  be  by  Rules.  —  As  already  observed,^ 
the  interpretations  of  these  statutes  must  be  by  rules.  For 
when  the  legislature  is  framing  an  enactment,  it  has,  or  is  pre- 
sumed to  have,  in  its  mind  the  rules  of  interpretation  which  are 
already  established  for  ascertaining  the  meanings  of  statutes. 
If,  therefore,  it  establishes  no  special  rules  for  the  particular 
enactment,^  the  result  is,  that  the  courts  are  required  to  con- 
strue it  by  the  rules  already  to  be  found  in  the  books  of  the 
law.^  In  these  cases,  as  in  others,  the  judges  are  bound  by 
the  law ;  and  no  person,  acting  judicially,  has  the  right  to  pro- 
ceed on  mere  private  notions  of  his  own.  Neither,  as  already 
observed,^  is  an  author  permitted  so  to  proceed,  in  his  unfold- 
ings  of  the  law.  In  this  spirit,  therefore,  let  us  proceed  to  con- 
sider  some  of  the  rules  of  interpretation,  with  some  of  their 
special  applications. 

^  See  ante,  §  2.  '  Ante,  §  5,  6. 

'  Bishop  Stat.  Crimes,  §  54. 
*  lb.  §  73,  74.  •  Ante,  §  6. 
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CHAPTER  m. 

SOME  BULES    OF   INTERPRETATION  AND  HOW  APPLIED  TO 

THESE  STATUTES. 

§  11.  In  General  —  Purpose  of  the  Chapter.  —  These  married- 
women  statutes  may  call  into  action  all  the  rules  of  interpre- 
tation known  to  the  books.  But  there  are  certain  particular 
rules,  which,  though  not  special  to  these  statutes,  are  more  fre- 
quently than  others  resorted  to  for  tlieir  interpretation.  It  will 
be  convenient,  therefore,  to  call  to  mind  these  particular  rules, 
and  see  how  they  have  been  applied  to  these  statutes  by  the 
courts. 

§  12.  QeneraUy  of  Rnles  —  Prior  Law  —  Interpretation  of  the 
Words,  and  Bffect  of  the  Provision,  distinguished.  —  We  should 

bear  in  mind  that  these  married-women  statutes  are  not  in  the 
nature  of  things,  neither  in  the  facts  attending  their  enactment 
were  they  meant  to  be,  in  the  full  and  exact  sense,  original  pro- 
visions of  law  ;  but  they  are  modifications,  more  or  less  exten- 
sive, of  a  system  of  laws  which  already  existed.  Indeed,  in  a 
certain  view,  every  statute,  upon  whatever  subject,  is  of  this 
sort ;  for  there  never  was  a  time  when  communities  of  men 
existed  without  law,  whence  it  follows  that  all  legislative  enact- 
ments must  be  in  some  sense  modifications  of  prior  law.^  Con- 
sequently the  statutes  must  be  interpreted  with  a  due  regard 
to  the  prior  law.^  The  observation  is  familiar,  and  in  a  gen- 
eral sense  it  is  true,  that,  if  a  statute  is  plain,  it  requires  no 
interpretation,  and  the  courts  should  carry  it  out  in  its  spirit, 
whatever  the  consequences  may  be.'    But,  in  fact,  it  is  proba- 

^  Bishop  First  Book,  §  85,  86,  482 ;  Bishop  Stat  Crimes,  §  4,  5. 

*  Bishop  Stat.  Crimes,  §  75,  88-90,  98,  122  et  seq. 

*  Coffin  V.  Rich,  45  Maine,  507 ;  Manael  v.  Manuel,  IS  Ohio  SUte,  458 ; 
Ezekiel  v.  Dixon,  3  Kelly,  146 ;  Dudley  o.  Reynolds,  1  Kansas,  285 ;  Rex 
V.  Simpson,  10  Mod.  341,  344. 
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ble  no  statute  was  ever  so  plainly  drawn  as  not  in  some  circum- 
stances to  leave  room  for  the  question  whether  the  particular 
case  falls  within  it  or  not ;  and,  when  a  case  of  this  sort  pre- 
sents itself  to  a  judge,  there  is  no  way  for  him  through  it  but 
to  resort  both  to  his  common  sense  and  to  the  various  rules 
of  interpretation  which  he  finds  laid  down  in  the  books.  This 
may  be  so,  though  the  meaning  of  the  words  is  plain.  For  it 
should  be  borne  in  mind  that  there  is  a  distinction  between 
ascertaining  the  meaning  of  an  enactment,  and  determining 
its  effect  when  contemplated  in  connection  with  the  other  parts 
of  the  law.^  The  two,  however,  are  generally  viewed  together, 
as  pertaining  alike  to  the  one  subject  of  the  interpretation  of 
statutes. 

§  13.  We  shall  now  proceed  to  look  at  some  of  the  specific 
rules  and  principles  of  interpretation,  and  face  how  the  courts 
have  applied  them  to  these  married-women  statutes. 

Distinction  of  Strict  and  Liberal. 

Oeneral  Nature  of  the  Distinction.  —  One  of  the  most  impor- 
tant questions  connected  with  the  interpretation  of  these  mar- 
ried-women statutes,  is,  whether  it  should  be  strict  or  liberal. 
The  leading  rule  to  govern  each  of  these  interpretations  is 
familiar  ;  namely,  that,  in  liberal  interpretation,  the  court  may 
go  beyond  the  mere  literal  meaning  of  the  words,  and  hold  as 
within  the  statute  what  is  plainly  within  its  general  scope  and 
purpose,  though  not  precisely  within  its  terms  ;  while,  in  strict 
interpretation,  if  a  tiling  should  be  found  to  be  witliin  the  evi- 
dent purpose  and  general  scope  of  the  enactment,  it  is  still  not 
to  be  deemed  within  it  unless  also  within  its  words,  —  it  must 
fall  within  both  the  letter  and  spirit  of  the  law.^  But  this  dis- 
tinction has  force  merely  when  we  are  ascertaining  the  mean- 
ing of  the  statute,  and  to  what  it  applies  :  after,  in  any  case, 
these  are  determined,  the  distinction  has  exhausted  itself,  and 
it  is  no  longer  of  any  avail.     Thus,  the  effect  in  the  law,  of 

»  Vol.  I.  §  83 ;  Bishop  First  Book,  §  282 ;  Bishop  Stat.  Crimes,  §  189. 
•  Bishop  Stat.  Crimes.  §  93,  119,  120,  190-200,  220,  226. 
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any  enactment,  may,  and  it  almost  always  does,  extend  im- 
mensely beyond  its  terms  ;  and,  as  to  this,  it  is  quite  immate- 
rial whether  the  construction  is  strict  or  liberal.^ 

§  14.  Continiied.  —  In  another  connection,^  we  had  occasion 
to  see,  that,  though  according  to  the  common  language  of  the 
books  statutes  creating  ^crimes  are  to  be  construed  strictly, 
yet,  when  we  take  a  nearer  view  of  the  question,  the  rule  is 
found  to  be  not  exactly  so.  So  much  of  a  statute  as  presses 
against  an  accused  person  is,  according  to  the  rule  more  ac- 
curately expressed,  to  be  construed  strictly ;  but  so  much  of 
it  as  works  for  his  ease  or  favor  is,  on  the  other  hand,  to  be 
construed  liberally.  In  accordance  with  this  view  it  is  said, 
in  Bacon's  Abridgment,  that  '^  the  rules  of  the  common  law  will 
not  suffer  the  general  words  of  a  statute  to  be  restrained  to 
the  prejudice  of  a  person  upon  whom  a  penalty  is  inflicted ; 
but  there  are  a  multitude  of  cases  to  show  that  the  general 
words  of  a  statute  ought  to  be  restrained  in  favor  of  such  per- 
son."^ Consequently,  also,  the  same  provision  may  require 
both  a  strict  and  liberal  interpretation  to  be  put  on  it  at  the 
same  time.^  Yet  this  cannot  be  so  in  all  possible  cases ;  and 
^^  a  statute  which  is  penal  to  some  persons  may,  provided  it  be 
beneficial  to  all  others,  have  an  equitable  construction.  For 
every  statute  is  penal  to  some  persons ;  and,  if  the  extending 
of  a  penal  statute  by  an  equitable  construction  be  more  ad- 
vantageous than  prejudicial  to  the  greater  part  of  the  people, 
it  may  by  the  rules  of  the  law  be  so  extended."  ^  These  views 
show  somewhat  the  complications  which  attend  the  liberal  and 
strict  constructions.  The  books  furnish  many  other  views  of 
analogous  kinds.  '^  The  law,  for  example,  loves  harmony  and 
right ;  therefore  it  construes  remedial  statutes,  made  to  amend 
some  defects  in  the  common  law,  liberally :  it  loves  honesty 
and  fair  dealing,  and  so  construes  liberally  statutes  made  to 
suppress  frauds  between  individuals ;  and,  generally,  it  em- 

^  lb.  §  126-144,  203.    See  post,  §  57  et  seq. 

*  Bishop  Stat.  Crimes,  §  196-199,  226-240. 

'  Bac.  Abr.  Statute,  I,  9.  ^  Bishop  Stat.  Crimes,  §  197. 

*  Bac.  Abr.  Statute,  I,  9. 
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ploys  a  liberal  interpretation  for  statutes  which  operate  bene- 
ficially upon  those  whom  they  immediately  concern.  But 
enactments  of  the  opposite  character,  taking  away  rights,  or 
working  forfeitures,  or  creating  hardships  of  any  kind,  it  con- 
strues strictly."  ^ 

§  15.  The  DiBtinotion  appUed  to  these  Statutes.  —  It  is  seen, 
therefore,  that  it  is  impossible,  in  matter  of  principle,  to  lay 
down  the  doctrine  either  that  these  married-wgmen  statutes 
are  to  be  construed  strictly,  or  that  the  construction  is  to  be 
liberal.  Some  of  them,  and  in  some  respects,  should  plainly 
be  construed  strictly  ;  while  others,  in  other  respects,  should 
be  liberally  construed.  But  the  reader  will  see  more  exactly 
how  it  is  in  principle,  and  especially  how  the  adjudications  put 
it,  in  some  of  the  next  following  sections,  wherein  we  shall 
descend  more  into  detail. 

Derogation  of  Common  Law. 

§  16.  Strict  Constmctioii  for  Statutes  in  Derogation  of  Common 
Law  —  Analogous  to  Common  Law  —  AfBjmative  Statutes.  —  One 
of  the  very  familiar  rules  of  interpretation,  often  mentioned  by 
the  judges,  is,  that  statutes  in  derogation  of  the  common  law 
are  to  be  construed  strictly.^  Now,  this  rule,  like  the  one  just 
mentioned  according  to  which  criminal  statutes  are  to  be  con- 
strued strictly,  cannot  be  of  universal  application.  We  have 
seen,^  that,  in  some  sense,  every  statute  is  in  derogation  of  the 
common  law ;  yet  every  statute  is  not  to  be  strictly  constrned. 
This  is  a  sort  of  general  rule,  applied  by  the  judges  in  the 
particular  cases  where  they  may  deem  it  applicable ;  but  its 
precise  limits  and  nature  are  not,  it  appears,  as  yet  authori- 
tatively ascertained.  It  is  analogous  to  another  rule  thus 
expressed  by  Kent :  "  Statutes  are  to  be  construed  in  refer- 
ence to  the  principles  of  the  common  law ;  for  it  is  not  to  be 
presumed  that  the  legislature  intended  to  make  any  innovation 

1  Bishop  Stat.  Crimes,  §  192. 

'  Smith  V.  Moffat,  1  Barb.  65 ;  Young  v.  McKenzie,  3  Kelly,  31 ;  Schuy- 
ler V,  Mercer,  4  Gilman,  20;  Bishop  Stat.  Crimes,  §  119,  155. 
•  Ante,  §  12. 
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upon  the  common  law,  further  than  the  case  absohitely  re- 
quired." ^  It  is  also  analogous  to  the  rule,^  that  an  affirmative 
statute  shall  not  be  construed  to  repeal  the  prior  law  by  reason 
of  repugnance,  where  the  old  and  new  can  reasonably  be  con- 
strued to  stand  together.  In  a  sort  of  general  way,  the  rule 
under  consideration  may  probably  be  stated  to  be,  that,  if  a 
statute  provides  for  something  which  is  directly  repugnant  to 
an  affirmative  rule  of  the  common  law,  nothing  shall  be  taken 
to  be  within  what  may  be  called  the  jurisdiction  of  the  statute, 
unless  it  is  withiu  its  terms;  still  leaving  the  case  free  for 
other  rules  of  interpretation  to  mould  the  created  right  accord- 
ing to  the  equities  of  the  particular  case. 

§  17.     Rnle  how  appUed  to  these  Statntes.  —  If,  therefore,  a 

statute  directs,  that,  hereafter,  a  woman  who  marries  shall  be 
entitled  to  hold,  free  from  the  coverture,  such  and  such  prop- 
erty which  it  specifies,  the  rule  under  consideration  forbids  the 
courts  to  extend  the  statutory  protection  over  other  property, 
not  specified.  Here  the  strict  interpretation  must  prevail. 
But  if  the  statute  proceeds  to  make  provisions  for  the  protec- 
tion and  control  of  such  property,  nothing  can  be  plainer  in 
principle  than  that  such  provisions  should  be  construed  liber- 
ally. When  we  come  to  inquire  what  has  been  actually  laid 
down  by  the  courts,  we  find  that  some  judges,  without  defining 
the  rule  of  interpretation  under  discussion,  have  in  a  sort  of 
general  way  applied  it  to  these  married-women  statutes.  Thus, 
in  Maine  it  was  said,  that  these  acts,  being  in  derogation  of  the 
common  law,  have  been  strictly  construed  by  the  courts.^  And 
in  Massachusetts  a  learned  judge  observed :  ^'  These  statutes 
are  in  derogation  of  the  common  law,  and  are  not  to  be  ex- 
tended by  implication."  ^  But  such  general  observations  should 
not  be  accepted  as  restraints  on  the  courts  in  future  cases. 

1  1  Kent  Com.  464. 

>  Bishop  Stat.  Crimes,  §  154-165. 

*  Brookings  v.  White,  49  Maine,  479,  481. 

*  Edwards  o.  Stevens,  3  Allen,  815,  opinion  by  Hoar,  J. ;  Lord  t;.  Par- 
ker, 3  Allen,  127,  129.  And  see  Eckert  v.  Reuter,  4  Vroom,  266,  268 ;  Per- 
kins V.  Perkins,  62  Barb.  531. 
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In  Harmony  with  Common  Law. 

§  18.  Oeneral  Doctrine  —  How  applied  —  Repeal  —  The  gon- 
eral  doctrine,  mentioned  in  the  section  before  the  last,  that 
statutes  should  be  construed  in  harmony  with  the  common 
law,  and  not  as  repealing  it  unless  by  express  words,  —  a 
doctrine  perhaps  identical  with  the  one  discussed  in  the  last 
two  sections,  or,  if  not,  quite  analogous  to  it,  —  has  also  been 
sometimes  applied  to  these  married-women  enactments.  Thus, 
in  a  case  of  this  sort,  a  learned  New  York  judge  observed : 
^'  The  rule  of  construction  is  a  familiar  one,  that  it  is  not  to 
be  presumed  that  the  legislature  intended  to  make  any  inno- 
vation upon  the  common  law,  further  than  the  case  absolutely 
required."  ^  And  in  another  New  York  case,  the  rule  as  ap- 
plied to  these  statutes  was  stated  as  follows :  ^^  that  it  is  only 
by  express  words,  or  by  a  necessary  implication,  that  a  legis- 
lative enactment  can  operate  as  a  repeal  or  alteration  of  an  estab- 
lished rule  of  the  common  law."  ^  But  it  is  plain,  from  reasons 
already  stated,  that  these  mere  general  doctrines  cannot  apply 
in  every  question  which  may  arise  under  these  statutes.  This 
will  further  appear  from  what  follows. 

Liberal  Construction  for  Remedial  Statutes. 

§  19.  "What  the  Doctrine  —  How  appUed.  —  If  the  language 
of  the  courts,  quoted  in  the  last  two  sections,  is  to  be  accepted 
in  an  unrestricted  sense,  then  it  is  in  conflict  with  other  lan- 
guage employed  in  other  of  our  courts.  For  in  many  of  the 
cases  it  is  laid  down  that  these  statutes  are  remedial,  and  are 
to  be  construed  liberally.  Strong,  J.,  sitting  in  the  Pennsyl- 
vania court,  distinguished  between  the  interpretations  spoken 
of  in  this  section  and  the  last  as  follows :  Speaking  of  the 
Married  Women's  Act  of  1848,  he  said:  ^'It  is  a  remedial  stat- 
ute ;  and  we  construe  it  so  as  to  suppress  the  mischief  against 

^  Mason,  J.,  in  Hurd  v.  Cass,  9  Barb.  366,  868.  And  see  Swift  v.  Luce, 
27  Maine,  286. 

'  Berley  v,  Rampacher,  5  Duer,  183, 186,  opinion  by  Duer,  J.  See  post, 
§19. 
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which  it  was  aimed,  but  not  as  altering  the  common  law  any 
further  than  is  necessary  to  remove  that  mischief."  ^  In  more 
general  terms,  Welles,  J.,  sitting  in  the  New  York  court,  and 
discoursing  of  the  New  York  statute  of  1848,  said :  "  The  stat- 
ute is  a  remedial  one  in  favor  of  married  women,  and  should 
receive  a  liberal  construction."  ^  Another  New  York  judge, 
Brown,  observed  to  the  like  effect :  "  Tlie  acts  referred  to  are 
remedial  statutes,  intended  to  remedy  and  remove  a  disability 
which  was  thought  to  be  unwise,  unjust,  and  a  reproach  to  the 
civilization  of  the  age.  They  must,  therefore,  have  a  liberal 
and  beneficent  interpretation  so  as  to  give  effect  to  the  in- 
tention of  the  legislature,  notwithstanding  some  of  the  results 
may  seem  to  proceed  beyond  the  letter  of  the  acts."  ^  Now, 
to  the  mind  of  the  writer,  these  views  may  be  reconciled  with 
those  extracted  into  the  next  two  preceding  sections,  in  the 
manner  already  pointed  out. 

Enabling  Statutes  liberally  construed. 

§  20.  "What  the  Rnie  —  How  appUed.  —  Some  remedial  stat- 
utes are  properly  enough  termed  enabling.  And  by  some 
judges  these  married-women  statutes  are  called  enabling  ones  ; 
of  course,  therefore,  to  be  liberally  construed.  Thus,  in  Penn- 
sylvania, Thompson,  G.  J.,  speaking  of  the  Married  Women's 
Act  of  1848,  said :  ^^  That  act  is  an  enabling  and  enlarg- 
ing act;  it  is  of  the  very  nature  of  such  acts  that  they  are  to 
be  administered  in  the  spirit  of  the  rights  enlarged  by  them. 
Such  legislation  implies  an  intention  to  reform  or  extend  ex- 
isting rights,  and  it  cannot  be  that  it  is  the  duty  of  the  courts 
to  render  them  as  unavailing  as  possible  to  the  class  intended 
to  be  benefited,  by  harsh  and  unpractical  views  and  rules."  ^ 

'  Diver  ».  Diver,  6  Smith,  Pa.  106,  109. 

'  Power  V,  Lester,  17  How.  Pr.  413,  416.  This  case  was  affirmed  in  the 
Court  of  Appeals,  23  K.  Y.  527,  but  I  do  not  see  that  any  thing  was  in 
the  Utter  court  said  on  the  point  of  this  dictum.  Compare  it  with  the  dictum 
of  Duer,  J.,  of  the  same  State,  ante,  §  18. 

'  Goss  V.  Cahill,  42  Barb.  310,  315. 
'     «  Sergey's  Appeal,  10  Smith,  Pa.  408,  418. 
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A  doctrine  similar  to  this  has  been  several  times  laid  down  in 
Mississippi.  Thus,  in  one  case,  Smith,  C.  J., observed:  ^'  The 
Act  of  1839,  commonly  called  the  ^  Woman's  Law,'  and  the 
amendatory  Act  of  1846,  were  passed  avowedly  for  the  bet- 
ter preservation  and  protection  of  the  rights  of  married  women. 
They  enlarge  their  capacity  to  acquire  and  hold  property,  real 
and  personal,  and  are  to  be  regarded  strictly  in  the  character 
of  enabling  statutes.  The  Act  of  1889  was  so  construed  by  this 
court  in  Ratcliffe  v,  Dougherty ;  ^  and  there  can  be  no  doubt 
that  the  Act  of  1846  should  be  regarded  in  the  same  light. 
Hence  it  would  be  absurd,  because  it  would  defeat  the  legisla- 
tive intention,  to  give  them  such  a  construction  as  would 
abridge,  instead  of  enlarging,  the  rights  of  married  women.'' ' 
Similar  language  has  also  been  held  in  various  later  cases  in 
this  State.8 

Statutes  carry  hy  Implication  what  will  make  them  Efficierd  in 

the  Law. 

§  21.  The  Doctrine  stated.  —  We  have  seen,"^  that  there  is  a 
difference  between  tlie  meaning  of  a  statute  and  its  effect  in 
the  law,  and  that  even  a  statute  which  is  strictly  construed 
may  have  an  effect  greatly  beyond  its  words.  Now,  one  of  the 
rules  by  which  to  determine  the  legal  consequences  of  a  statute 
is  the  following :  ^^  Every  statute,"  as  was  observed  by  the 
author  elsewhere,^  '^  carries  with  it  so  much  of  collateral  right 
and  remedy  as  will  make  its  provisions  effectual ;  or,  as  Lord 
Coke  expresses  it, '  when  the  law  granteth  any  thing  to  any 
one,  that  also  is  granted  without  which  the  thing  itself  cannot 
be.'  Thus,  the  authority  to  punish  for  contempt  is  necessarily 
implied  in  the  establishment  of  a  judicial  tribunal.  And, 
where  a  statute  gave  the  king's  justices  power  ^  to  take  the 

^  Ratcliffe  v.  Dougherty,  24  Missis.  181. 
'  Lee  V,  Bennett,  31  Missis.  119,  125. 

'  For  example,  Wbitworth  v.  Carter,  43  Missis.  61 ;  Dunbar  o.  Meyer, 
48  Missis.  679,  685. 

^  Ante,  §  12,  13.    And  see  the  chapter  commencing  post,  §  57. 
>  Bishop  Stat.  Crimes,  §  137. 

16 


Ch.  m.]  BULBS  OF  INTERPRETATION.  §  22 

oaths '  of  persons,  it  carried  with  it,  by  intendment,  authority 
to  issue  their  precept,  and  bring  the  persons  before  them  to  be 
Bwom.  A  grand-jury,  authorized  by  statute  to  make  inquiry 
and  presentment  of  offences,  may  require  the  officer  in  attend- 
ance to  conduct  before  the  court  a  witness  who  is  disrespect- 
ful and  refuses  to  be  sworn,  that  he  may  be  punished  for  the 
contempt;  because  this  is  essential  to  the  exercise  of  the 
power  expressly  conferred."  It  is  perceived,  from  these  illus- 
trations, that  the  necessity  which  thus  expands  a  statute  is  not 
an  absolute,  physical  one ;  but  it  is  sufficient  if  it  merely  pro- 
ceeds from  the  general  usage  and  proprieties  of  the  law  and 
its  proceedings.  For  example,  it  would  be  physically  just  as 
possible  for  a  judge  to  chase  a  man  through  the  streets  as  for 
a  constable  to  do  it,  and  the  judge  might  take  the  man's  oath 
in  the  street ;  but  to  do  either  would  violate  the  proprieties  of 
judicial  things.  Hence  it  is,  that  the  power  to  take  the  oath, 
given  by  statute,  carries  with  it  the  power  to  send  a  constable 
for  the  man  who  is  to  be  sworn,  and  bring  him  into  court. 

§  22.  AppUcatloiis  of  Doctrine  —  Adminifltratrlx  —  Appoint 
Agent  —  Increase  of  Property.  —  This  doctrine  is  frequently 
resorted  to  by  the  courts  in  interpreting  these  married-women 
statutes.  It  ought  perhaps  to  be  looked  at  in  connection  with 
what  might  seem  to  be  another  doctrine,  —  which,  however, 
is,  strictly  speaking,  a  part  of  this,  —  namely,  the  familiar  one 
that  the  grant  of  a  thing  carries  with  it  the  incidents  of  the 
thing  granted.  The  results,  wrought  out  by  different  judges 
in  the  use  of  this  instrument  of  interpretation,  are  not  quite 
uniform ;  but  some  of  them,  about  which  there  is  probably  no 
dispute,  are  the  following.  In  Illinois  it  was  held,  that  a  mar- 
ried woman  who  is  administratrix  may  convey  land  in  her 
fiduciary  capacity  without  her  husband  joining  in  the  convey- 
ance; Walker,  J.,  observing:  '^When  the  law  authorizes  a 
married  woman  to  act  as  an  administratrix,  it  necessarily 
clothes  her  with  power  to  perform  all  acts  necessary  to  a  com- 
plete performance  of  all  the  duties  of  the  position."  ^    Again, 

1  Hills  V.  Buntm,  47  HI.  396,  899. 
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in  Maine,  a  statute  having  secured  to  the  wife  the  property 
which  was  hers  before  marriage,  and,  in  the  language  of  Weils, 
J.,  ^^  having  given  to  her  the  direction  and  management  of  her 
property,"  the  result  is,  that  it  ^'  would  necessarily  and  by 
implication  clothe  her  with  all  the  power  requisite  for  the 
performance  of  those  acts."  Slie  could  employ  an  agent  to 
manage  it  for  her ;  and  he  will  not  be  answerable  to  the  hus- 
band for  executing  her  orders  in  such  employment.^  Like- 
wise in  Minnesota  it  was  held,  that,  where  a  statute  secures 
to  the  separate  use  of  a  wife  the  corptts  of  her  property,  she 
has  by  implication  its  increase.  It  was  observed :  ^^  The  abso- 
lute ownership  of  the  personal  property  belonging  to  a  feme 
sole  being  secured  to  her  after  coverture,  by  the  act  under  con- 
sideration, it  follows  that  the  incidents  of  this  ownership  are 
also  secured  to  lier,  of  which  one  is,  as  we  have  seen,  the  nat- 
ural increase  of  the  property.  It  was,  therefore,  unnecessary 
to  mention  it  expressly  in  the  act."  ^ 

§  23.  Limits  of  the  Doctrine.  —  But,  as  already  observed, 
there  must  be  and  are  limits  beyond  which  this  sort  of  inter- 
pretation cannot  go.  It  may  not  be  easy  to  define  these  limits ; 
yet,  if  we  look  into  the  reason  of  the  thing,  we  shall  see,  that, 
if  before  the  making  of  the  statute  the  law  had  conferred  on 
the  husband  or  on  a  third  person  any  right  or  power  which 
can  reasonably  stand  in  conjunction  with  what  is  given  the 
wife,  it  should  be  permitted  to  stand,  though  thereby' the  statute 
fails  to  be  carried  out  to  what  might  be  deemed  its  fullest  con- 
sequences. Of  course,  this  proposition,  should  it  be  accepted, 
would  be  attended  by  some  difficulties  of  application  in  par- 
ticular circumstances.  Again,  a  statute  intended  merely  to 
secure  property  to  the  wife  could  not,  on  any  just  ground,  be 
interpreted  to  affect  those  mutual  and  personal  relations  of 
husband  and  wife  which  enter  into  the  status  of  marriage. 

§  24.  Continued  —  How  viewed  by  the  Courts  —  Larceny  by 
Husband  of  Wife's  Property  —  His  Joint  Possession  —  She  carry- 
ing on  Business  —  Analogies  to  Bquity  Rules  —  (Wife's  Barnings, 

*  Soathard  v.  Plummer,  36  Maine,  64. 

'  Williama  v.  McGrade,  13  Minn.  46,  52,  53,  opinion  bj  McMillan,  J. 
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in  the  Note).  —  To  a  considerable  extent,  those  questions 
which  depend  on  the  rule  of  interpretation  now  under  con- 
sideration have  been  solved  differently  by  different  courts. 
For  example,  is  the  husband,  in  the  absence  of  an-  express 
provision,  to  liave  curtesy  in  the  land  wliich  a  statute  has 
secured  to  the  separate  ownership  of  the  wife  ?  In  the  proper 
place,  in  the  course  of  this  volume,  we  shall  see  that  judicial 
decision  upon  this  question  is  not  quite  uniform.  Upon  this 
general  subject,  Lowrie,  0.  J.,  sitting  in  the  Pennsylvania 
court,  discoursed  as  follows.  '^  The  act,"  he  said,  ^^  declares 
that  a  single  woman's  property  shall  continue  hers  ^  as  fully 
after  marriage  as  before,'  and  that  property  acquired  by  a  mar- 
ried woman  ^  shall  be  owned,  used,  and  enjoyed  by  her  as  her 
own  separate  property ; '  and  in  neither  case  shall  it  be  sub- 
ject to  levy  and  execution  for  the  debts  of  her  husband,  or  to 
be  transferred  or  encumbered  by  him  without  her  consent." 
He  proceeds :  ^'  A  little  reflection  will  make  it  quite  obvious 
that  the  terms  here  used  will  not  bear  to  be  taken  in  their 
largest  signification.  They  are,  in  fact,  limited  in  the  law 
itself  in  several  important  particulars,  one  of  which  is,  that 
her  husband,  on  her  death,  shall  have  his  curtesy,  whether 
she  will  or  not.  And  as  the  only  object  of  the  act  was  to 
afford  a  protection  to  the  estate  of  a  married  woman,  we  may 
assume  that  it  was  not  intended  that  she  should  so  ^  fully ' 
own  her  ^separate  property'  as  to  impair  the  intimacy  and 
unity  of  the  marriage  relation.  It  was  not  intended  to  declare 
that  her  property  should  be  so  separate  that  her  husband  could 
be  guilty  of  larceny  of  it,  or  liable  in  trespass  or  trover  for 
breaking  a  dish  or  a  chair,  or  using  it  without  her  consent.  It 
was  not  intended,  by  allowing  her  to  own  her  property  ^  as  fully 
after  marriage  as  before,'  that  he  should  not  sit  at  her  table, 
or  use  her  furniture  or  house,  without  her  consent  specially 
given,  or  that  she  might  have  an  action  of  assumpsit  against 
him  for  use  and  occupation  of  her  house,  or  for  the  use  of  her 
carriage,  or  for  boarding  at  her  expense,  or  that  she  may  ob- 
tain a  divorce  a  mensa  et  thoro  by  an  action  of  ejectment.  It 
was  not  intended  that  her  property  should  be  so  separately 
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hers  that  she  might  invest  her  funds  in  cattle,  or  ships,  or 
notions,  or  menageries,  or  wagons,  without  his  consent,  and 
turn  drover,  or  ship-master,  or  common  carrier,  or  travelling 
showman,  or  pedler.  The  unity  of  the  marriage  relation 
forbids  this,  and  our  common  sense  saves  us  from  such  an 
interpretation  of  tlie  law.  The  terms  of  ownership  in  the  law 
are  different  for  women  having  property  when  married  and 
those  who  acquire  it  afterwards ;  but  their  sense  is  the  same  in 
both  cases.  They  are  evidently  borrowed  from  the  usual 
phraseology  of  the  law  relative  to  equitable  separate  estates. 
Yet  the  estate  thus  assured  to  be  the  wife's  is  only  analogous 
to  the  equitable  separate  estate,  and  is  seriously  modified  by 
the  fact  that  she  has  no  trustee  separate  from  her  husband, 
and  that  he,  therefore,  as  the  legal  guardian  of  her  rights, 
necessarily  becomes,  in  a  large  sense,  her  trustee ;  but  with- 
out all  of  the  law's  suspicion  of  his  dealing  with  the  trust 
property ;  for  the  community  of  interests  and  sympathies  of 
husband  and  wife  forbid  this."  ^  Similar  language  has  likewise 
been  employed  by  other  learned  judges.^    Yet  the  statutes  of 

1  Walker  t;.  Reamy,  12  Casey,  410,  414. 

*  Thus,  in  Maryland,  Le  Grand,  C.  J.  observed :  *•  Although  this  legis- 
lation has  materially  abridged  the  rights  and  powers  of  the  husband,  we 
cannot  bring  our  minds  to  believe  it  was  the  purpose  of  the  legislature,  if 
not  absolutely  to  annul  the  nuptial  tie,  to  utterly  annihilate,  in  every  partic- 
ular, the  control  and  right  of  custody  of  the  husband.  So  far  as  property 
is  concerned,  the  object  of  those  acts  was  to  protect  the  property  of  the  wife 
from  the  debts  of  the  husband,  and,  during  life,  secure  its  enjoyment  to  the 
wife,  free  from  the  liabilities  incurred  by  the  husband ;  they  confer  on  her 
no  right  to  separate  from  her  husband  without  cause,  and  to  remove  from 
his  custody  all  her  personal  property.*^  Schindel  v,  Schindei,  12  Md.  108, 
121.  So,  in  Illinois,  Lawrence,  J.,  once  observed:  "The  legislature  has 
here  used  very  sweeping  language,  but  it  must  be  interpreted  with  reference 
to  the  evil  intended  to  be  cured,  and  in  such  manner  as  to  be  made  to  har- 
monize with  other  statutes  which  are  left  unrepealed,  so  far  as  such  harmony 
can  be  secured  without  disregarding  the  legislative  intent.  It  is  a  familiar 
maxim,  that  repeal  by  implication  is  never  favored.  That  this  statute  can- 
not be  enforced  according  to  its  literal  terms  without  impairing,  to  a  very 
large  extent,  the  strength  of  the  marriage  tie,  will  be  evident  on  a  mementos 
reflection.  By  the  terms  of  the  act,  the  property  of  a  married  woman  is  to 
be  *  under  her  sole  control,  and  to  be  held,*  owned,  possesaed,  and  enjoyed  by 
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our  States  differ,  and  what  would  be  just  in  construction  under 
one  statute  would  "not  necessarily  be  so  under  another.     And 

ber  the  same  as  though  she  was  sole  and  unmarried.'  If  this  language  is  to 
receive  a  literal  interpretation,  a  married  woman,  living  with  her  husband 
and  children  in  a  house  owned  by  her,  would  have  the  right  to  forbid  her 
husband  to  enter  upon  the  premises,  and  he  would  be  a  trespasser  in  case 
he  should  enter  against  her  will,  and  would  be  liable  to  her  in  damages. 
Such  would  be  her  rights  as  a  feme  sole.  The  wife  could  thus  divorce  her 
husband  a  mensa  el  ^Aoro,without  the  aid  of  a  court  of  chancery.  Or,  again, 
suppose  in  a  house  thus  owned  and  occupied,  the  furniture  is  also  the  wife's 
property.  Can  she  forbid  the  husband  the  use  of  such  portion  as  she  may 
choose,  allow  him  to  occupy  only  a  particular  chair,  and  to  take  from  the 
shelves  of  the  library  a  book  only  upon  her  permission  ?  This  would  be  all 
very  absurd,  and  we  know  the  legislature  had  no  idea  of  enacting  a  law  to  be 
thus  interpreted.  It  is  simply  impossible  that  a  woman  married  should  be 
able  to  control  and  enjoy  her  property  as  if  she  were  sole,  without  leaving 
her  at  liberty,  practically,  to  annul  the  marriage  tie  at  pleasure ;  and  the  same 
is  true  of  the  property  of  the  husband,  so  far  as  it  is  directly  connected  with 
the  nurture  and  maintenance  of  his  household.  The  statute  cannot  receive 
a  literal  interpretation.''  Cole  v.  Van  Riper,  44  111.  58,  G3.  Yet  in  a  later 
Illinois  case,  after  legislation  had  still  further  **  progressed,"  the  court  held 
language  perhaps  not  fully  consistent  with  this,  going  far  toward  the  idea 
that  the  statutes  are  a  quasi  dissolution  of  the  status  itself.  The  point  ad- 
judged, however,  was  simply,  that,  since  the  passage  of  the  statute  making 
the  earnings  of  the  wife  her  own  separate  property,  the  combined  effect  of 
all  the  statutes  was  to  free  the  husband  from  liability  for  her  torts  committed 
in  his  absence  and  without  his  participation.  Said  Thornton,  J.,  speaking 
for  the  majority  of  the  court :  "In  Cole  r.  Van  Riper,  supra,  this  court  said 
that  the  legislature  never  could  have  intended,  by  the  enactment  of  1861,  to 
loosen  the  bonds  of  matrimony,  or  to  enable  the  wife,  at  pleasure,  to  effect- 
uate a  divorce  a  mensa  ei  tkora;  or  to  confer  the  power  to  restrict  the  hus- 
band to  the  use  of  a  particular  chair,  or  to  forbid  him  to  t-ake  a  book  from 
her  library  without  her  permission.  We  shall  not  insist  that  such  unwifelike 
conduct  can  even  be  justified  since  the  law  of  1869.  The  inquiry  is,  there- 
fore, pertinent,  —  What  is  left  of  the  nuptial  contract?  What  duties  and 
obligations  still  exist  ?  As  the  result  of  the  marriage  vow,  and  as  a  part  of 
the  contract,  the  wife  is  still  bound  to  love  and  cherish  the  husband,  and  to 
obey  him  in  all  reasonable  demands  not  inconsistent  with  the  exercise  of 
her  legal  rights ;  to  treat  him  with  respect,  and  regard  him,  at  least,  as  her 
equal ;  and  he  is  alike  bound  to  protect  and  maintain  her,  unless  she  should 
neglect  wholly  her  marital  duties,  as  imposed  by  the  common  law,  or  assume 
a  position  to  prevent  their  performance,  and  thus  deprive  him  of  her  society, 
mar  the  beauty  of  married  life,  and  disregard  the  household  good.    These 

21 


§  24  STATUTORY  MODIFICATIONS.  [Bk.  ID. 

upon  some  of  the  points  thus  put  by  the  learned  judge,  judicial 
decision  is  not  in  all  of  our  States  exactly  "what  he  assumed 
the  Pennsylvania  doctrine  to  be.  Yet  it  is  believed  that  no- 
where have  the  courts  gone  so  far  as  to  suffer  these  statutes 
to  undo  all  the  obligations  which  depend  on  the  marriage 
status,  and  permit  the  wife  so  closely  to  cleave  to  her  prop- 
erty as  completely  to  sunder  her  connection  with  her  husband. 
The  specific  questions  will  be  discussed  in  their  order  further 
on. 

duties  Hod  obligations  upon  husband  and  wife  were  not  the  result  of  the 
arrangement  of  their  property  at  common  law,  but  of  the  contract  of  mar- 
riage, and  the  relation  thereby  created.  By  the  marriage  she  became  one 
of  his  family,  and  he  was  bound  to  provide  her  a  home  and  necessaries  there, 
but  not  elsewhere.^*  But  further  on  he  added:  "  So  long  as  the  husband 
was  entitled  to  the  property  of  the  wife  and  to  her  industry,  so  long  as  he 
had  power  to  direct  and  control  her,  and  thus  prevent  her  from  the  commis- 
sion of  torts,  there  was  some  reason  for  his  liability.  The  reason  has  ceased. 
The  ancient  landmarks  are  gone.  The  maxims  and  authority  and  adjudica- 
tions of  the  past  have  faded  away.  The  foundations  hitherto  deemed  su 
essential  for  the  preservation  of  the  nuptial  contract,  and  the  maintenance  of 
the  marriage  relation,  are  crumbling.  The  unity  of  husband  and  wife  has 
been  severed.  They  are  now  distinct  persons,  and  may  have  separate  legal 
estates,  contracts,  debts,  and  injuries.  .  .  .  They  are  not  one,  as  heretofore. 
They  are  one  in  name,  and  are  bound  by  solemn  contract,  sanctioned  by 
both  divine  and  human  law,  to  mutual  respect ;  should  be  of  the  same  house- 
hold, and  one  in  love  and  affection.  But  a  line  has  been  drawn  between 
them,  distinct  and  ineffaceable,  except  by  legislative  power.  His  legal  su- 
premacy is  gone,  and  the  sceptre  has  departed  from  him.  She,  on  the  con- 
trary, can  have  her  separate  estate ;  can  contract  with  reference  to  it,  can 
sue  and  be  sued  at  law  upon  the  contracts  thus  made ;  can  sue  in  her  own 
name  for  injury  to  her  person,  and  slander  of  her  character,  and  can  enjoy 
the  fruits  of  her  time  and  labor,  free  from  the  control  or  interference  of  her 
husband.  The  chains  of  the  past  have  been  broken  by  the  progression  of 
the  present,  and  she  may  now  enter  upon  the  stern  conflicts  of  life  untram- 
melled. She  no  longer  clings  to,  and  depends  upon  man ;  but  has  the  legal 
right  and  aspires  to  battle  with  him  in  the  contests  of  the  forum ;  to  outvie 
him  in  the  healing  art ;  to  climb  with  him  the  steps  of  fame,  and  to  share 
with  him  in  every  occupation.  Her  brain  and  hands  and  tongue  are  her 
own,  and  she  should  be  responsible  for  slanders  uttered  by  herself.^*  Mar- 
tin V.  Robson,  5  Chicago  Legal  News,  304,  305.  See,  also,  Dunning  v.  Pike, 
46  Maine,  461 ;  McLaren  v.  Hall,  26  Iowa,  297. 
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Letter  and  Mischief  of  the  Law  and  Legislative  Intent.   • 
§  25.  Doctrine  stated    and  appUed.  —  ^^  It   is   not   enough," 

said  a  learned  New  York  judge  in  discussing  these  statutes, 
^^  that  the  case  be  within  the  letter  of  the  statute,  if  it  be  not 
also  within  the  intention  and  spirit  of  it."  ^  This  is  a  princi- 
ple of  interpretation  variously  expressed  iii  the  books ;  as,  that 
the  object  of  interpretation  is  to  ascertain  the  true  legislative 
intent,^  that  a  thing  within  the  letter  of  a  statute  is  not  within 
it  unless  it  is  also  within  the  intention  of  its  makers,^  that  the 
construction  best  calculated  to  accomplish  the  general  pur- 
poses of  the  enactment  must  be  given  it,^  that  tlie  effect  of  a 
statute  may  be  cut  short  or  controlled  by  a  statute  of  prior 
date  or  by  the  unwritten  law,^  and  that  a  thing  to  be  within  a 
statute  must  be  within  the  mischief  it  was  intended  to  cure.® 
And  thus  it  has  become  established  doctrine,  pertaining  to  the 
interpretation  of  all  statutes,  both  those  which  are  to  be  strictly 
construed  and  those  which  are  to  be  construed  liberally,  that, 
if  plainly  a  thing  is  not  within  what  the  legislature  evidently 
contemplated  in  the  enactment,  —  not  within  the  mischief  to 
be  remedied  or  suppressed,  —  it  is  not  to  be  taken  as  within 
the  statute  though  it  is  within  the  words.''  It  is  plain,  how- 
ever, that,  while  this  principle  is  constantly  to  be  kept  in  mind 
in  construing  these  statutes  relating  to  married  women,  differ- 
ences of  opinion  will  arise  as  to  the  application  of  it  in  partic- 
ular cases.  We  shall  note  some  of  these  differences  in  future 
cliapters  of  the  present  volume. 

ComtrtLction  by  the  Mules  of  the  Equity  Courts, 
§  26.  "What  the  Doctrine  —  Harmony  with  Unwritten  Law.  — 

We  have  already  seen  in  this  chapter,^  that  statutes  are  to  be 

I  Foster,  J.,  in  Freethy  r.  Freethy,  42  Barb.  641,  642. 
'  Bishop  SUt  Crimes,  §  82 ;  Reynolds  v,  Baldwin,  1  La.  An.  162 ;  Keith 
V.  Quinney,  1  Oregon,  364 ;  Matthews  9.  Commonwealth,  18  Grat.  989. 

*  Jersey  Company  o.  Davison,  5  Dutcher,  415. 

*  Sprowl  V.  Lawrence,  33  Ala.  674. 

*  Bishop  Stat.  Crimes,  §  126-144.  •  lb.  §  190. 
'  lb.  §  190,  232,  235,  236. 

*  Ante^  §  16-18 ;  Bishop  Stat.  Crimes,  §  114.  119,  124,  144. 
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construed^  as  far  as  may  be,  in  harmony  with  the  unwritten 
law.  Now,  in  the  first  volume,  we  saw  that  the  unwritten  law 
of  married  women  is  dual  in  form ;  that  is,  there  is  an  un- 
written law  administered  in  the  courts  of  common  law ;  and 
another  unwritten  law,  difibring  in  some  respects  widely  from 
this,  and  quite  in  conflict  with  it,  administered  in  the  courts 
of  equity.  But  as  the  jurisdiction  of  courts  of  equity  is,  for  the 
most  part,  superior  to  that  of  the  common-law  courts,  or  at  the 
election  of  suitors  takes  its  place,  the  law,  at  the  points  of  con- 
flict, is  really  and  truly  what  it  is  held  to  be  in  the  equity 
courts.^  In  equity  a  married  woman  might  always  own  prop- 
erty, real  or  personal,  as  absolutely  as  though  she  were  sole^ 
and  her  husband  might  be  excluded  from  all  interest  in  it. 
The  legal  ownership  must,  under  this  branch  of  our  unwritten 
law,  be  in  another,  who  may  be  either  tlie  husband  or  a  third 
person,  but  the  equitable  interest  may  then  be  limited  to  the 
sole  and  separate  use  of  the  wife.^  But,  notwithstanding  this 
general  doctrine,  if  the  purpose  is  to  give  to  the  wife  the  full 
and  complete  powers  of  Sifeme  sole  over  her  equitable  interests, 
it  is  necessary,  according  to  the  expositions  of  most  of  our 
courts,  that  special  words  covering  various  points  should  be 
employed  in  the  instrument  creating  the  estate ;  while,  in  the 
absence  of  such  special  words,  her  powers  will  be  more  or  less  re- 
strained according  to  the  special  views  of  the  particular  tribunal 
sitting  in  judgment  upon  them.^  Again,  if,  for  example,  there 
are  no  special  words  in  the  instrument  creating  the  separate 
estate,  and  it  is  real  property,  the  husband  will  be  entitled  to 
curtesy  in  it,  though  it  is  in  words  limited  to  the  sole  and 
separate  use  of  the  wife.^  And,  in  general  terms,  before  these 
statutes  were  enacted,  the  courts  of  equity  had  built  up  a  sys- 
tem of  rules  regulatiug  the  separate  estates  of  married  women. 
Now,  if  a  statute  in  eflect  provides,  that  a  married  woman's 
property  shall  at  law  be  her  separate  estate,  the  rule  of  cou- 

»  See  Vol.  I.  §  2,  16-22,  165, 166,  460-466,  627,  638.  687-644,  697,  708, 
716-719,  794-797,  799,  and  various  other  places. 

«  Vol.  I.  §  792  et  seq.  '  Vol.  I.  §  840-«79. 

*  Vol.  I.  §  495. 
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struing  the  statute  to  harmonize  with  the  unwritten  law,  and 
the  rule  of  natural  reason  as  well,  would  require  that  the 
doctrines  which  equity  had  established,  as  to  estates  held  by 
trustees,  should  be  applied  by  all  courts  to  this  estate.  And 
such,  it  is  believed,  is  the  course  of  adjudication  usually  main- 
tained in  our  tribunals.  At  the  same  time,  the  expressions  of 
views  on  this  proposition,  to  be  found  in  the  published  opinions 
of  our  courts,  are  not  quite  so  exact  and  so  distinct  as  one 
might  wish.^  On  the  other  hand,  if  we  hold  to  this  doctrine 
however  firmly,  it  will  not  be  found  applicable  to  all  questions ; 
for,  in  many  respects,  the  statutes  are  in  terms  to  leave  no 
room  for  its  application.  If,  as  in  many  instances  the  fact  is, 
a  statute  expressly  or  by  implication  establishes  a  rule  differ- 
ent from  the  equity  rule,  of  course  the  latter  cannot  control  it 
by  construction.^ 

§  27.  Condiisioii.  —  The  reader  should  bear  in  mind,  that, 
though  the  foregoing  are  the  leading  rules  by  which  these 
statutes  are  interpreted,  yet  the  other  rules  of  statutory  inter- 
pretation to  be  found  in  the  books  are  applicable  equally  to 
these  statutes  as  to  others ;  and,  in  fact,  are  not  unfrequently 
called  for.  But  it  is  not  wise  to  swell  this  volume  further  at 
this  place.  The  leading  rules  of  general  statutory  interpreta- 
tion have  been  collected  by  the  author  in  his  work  on  Statutory 
Crimes,  and  to  that  work  he  refers  such  of  his  readers  as  are 
pleased  with  his  method  of  elucidating  legal  subjects. 

»  See,  for  example,  Yale  v.  Dederer,  18  N.  Y.  266,  272,  279 ;  Ballin  v. 
DUlaye,  37  N.  Y.  36 ;  Albin  v.  Lord,  89  N.  H.  196,  203,  204 ;  Batchelder 
V.  Sargent,  47  N.  H.  262,  266 ;  Peake  v.  La  Baw,  6  C.  £.  Green,  269,  282 ; 
Johnson  v.  Cummins,  1  C.  £.  Green,  97,  106,  106 ;  ante,  §  24. 

'  As  to  interpretation  clauses,  see  Bishop  Stat.  Crimes,  §  64,  66. 
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HOW  FAR  THE  STATUTES  AFFECT  PAST  TRANSACTIONS. 

Sect.  28.  Introduction. 

29-86.  The  Legislatiye  Power. 

87.  How  the  Statutes  interpreted. 
88-53.  Spedflc  Applications  of  Doctrines. 

§28.  How  divided.  —  The  subject  of  this  chapter  presents 
itself  in  two  aspects.  The  one  relates  to  the  power  of  the 
legislatures  of  our  several  States,  restrained  as  they  are  by 
constitutional  guaranties,  to  affect  by  their  enactments  past 
transactions ;  and  the  other  concerns  the  mere  question  of 
statutory  interpretation.  We  shall,  therefore,  consider,  I.  The 
Legislative  Power ;  IL  How  the  Statutes  are  to  be  interpreted. 
But  for  convenience  we  shall  under  these  heads  look  merely 
at  the  leading  doctrines,  and  then  shall  consider,  III.  Particu* 
lar  Applications  of  the  Doctrines. 

J.  The  Legislative  Powers 

§  29.  Retrospective  ZiawB  —  Ex  post  Facto.  —  One  of  the  lead- 
ing constitutional  inhibitions  governing  this  'subject  is  the  one 
which  forbids  retrospective  laws.  The  author,  in  his  work  on 
Marriage  and  Divorce,  considered  in  some  measure  this  branch 
of  tlie  question,  and  to  that  discussion  he  will  here  refer.^  But 
the  importance  of  the  subject  demands  some  further  elucida- 
tions in  the  present  place.  Retrospective  laws  should  not  be 
confounded  with  ex  post  facto  laws.  An  ex  post  fxcto  law  is 
one  which  undertakes  to  punish  as  a  crime  an  act  which  was 
not  such  wlien  committed,  or  to  increase  the  punishment  to  be 

*  1  Bishop  Mar.  &  Div.  §  670-679.  See  also  Cooley  Const.  Lim.  870- 
388. 

26 


Ch.  IV.]  PAST  TRANSACTIONS.  §  80 

inflicted  for  a  crime  already  perpetrated.^  It  is  a  thing  purely 
of  the  criminal  law,  and  has  no  relation  to  our  civil  jurispru- 
dence.^ On  the  other  hand,  retrospective  laws  concern  civil 
affairs  ;  and,  practically  with  us  in  the  United  States,  if  not  in 
strict  theory,  they  have  no  relation  to  the  criminal  department ; 
because  a  retrospective  law  of  crimes  would  be  ex  post  factOy 
and  on  this  more  distinct  ground  it  would  be  condemned, 
rather  than  as  retrospective.  The  Constitution  of  the  United  * 
States  restrains  both  Congress  and  the  State  legislatures  from 
passing  ex  post  facto  laws,'  but  it  is  silent  as  to  retrospective 
laws.^  In  some  of  the  States,  however,  there  are  constitutional 
provisions  prohibiting  the  legislature  to  pass  any  retrospective 
law. 

§  30.  Retrospectlva  Lai»rs  not  always  Unjust — Favored  in  soma 
Circnmatancea  by  the  Common  Law. —  While  an  ex  post  facto 
law  is  generally  assumed  to  be,  in  all  circumstances,  contrary 
to  natural  justice,  it  is  otherwise  with  a  retrospective  law. 
Thus,  in  a  recent  Englisli  case,  in  which  the  validity,  for  Eng- 
lish purp>oses,  of  an  act  of  the  Colonial  Legislature  of  Jamaica 
was  sustained,  protecting  public  officers  from  private  suits  for 
unlawful  tilings  done  by  tbem  in  good  faith  during  a  rebellion, 
for  its  suppression,  Willes,  J.,  speaking  for  the  Court  of  Ex- 
chequer Chamber  on  appeal  from  the  Queen's  Bench,  said : 
'^  It  was  further  objected,  that  the  colonial  law  was  contrary  to 
natural  justice,  as  being  retrospective  in  its  character,  and  tak- 
ing away  a  right  of  action  once  vested,  and  that  for  this  rea- 
son, like  a  foreign  law  against  natural  justice,  it  could  have  no 
extra-territorial  force.  .  Retrospective  laws  are,  no  doubt,  primd 
facie  of  questionable  policy,  and  contrary  to  4;he  general  prin- 
ciple that  legislation  by  which  the  conduct  of  mankind  is  to 

^  Bishop  SUt.  Crimes,  §  185,  266 ;  1  Bishop  Grim.  Law,  5th  ed.  §  279- 
284. 

•  Story  Const.  §  1845,  1398;  Watson  v.  Mercer,  8  Pet.  88,  110. 

'  Story  Const.  §  1345,  1373 ;  Bishop  Stat.  Crimes,  §  85 ;  1  Bishop  Crim. 
Law,  5th  ed.  §  279. 

«  Story  Const.  §  1398;  Satterlee  v,  Matthewson,  2  Pet.  380,  413;  Wat- 
son V.  Mercer,  8  Pet.  88,  110;  Charles  River  Bridge  v,  Warren  Bridge,  11 
Pet.  420 ;  Locke  v.  New  Orleans,  4  Wal.  172 ;  Albee  v.  May,  2  Paine,  74. 
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be  regulated  ought,  when  introduced  for  the  first  time,  to  deal 
with  future  acts,  and  ought  not  to  change  the  character  of  past 
transactions  carried  on  upon  the  faith  of  the  then  existing  law. 
Lege%  et  constittUiones  futuris  certum  est  dareformam  negotiU  non 
ad  facta  prceterita  revocari;  nisi  nominatim  et  de  proeterit-o  tem- 
pore et  adhuc  penderUibua  negotiis  catUum  sit.  Accordingly,  the 
court  will  not  ascribe  retrospective  force  to  new  laws  affecting 
rights,  unless  by  express  words  or  necessary  implication  it 
appears  that  such  was  the  intention  of  the  legislature.  But  to 
affirm  that  it  is  naturally  or  necessarily  unjust  to  take  away  a 
vested  right  of  action  by  act  subsequent,  is  inconsistent  both 
with  the  common  law  of  England  and  the  constant  practice  of 
legislation.  If  (for  instance  from  the  common  law)  a  mere 
stranger,  acting  without  authority  at  the  time,  takes  upon  him 
to  do  an  act  of  trespass  in  the  name  and  for  the  benefit  of  an 
absent  person,  such  professed  agent  becomes  liable  for  his  un- 
authorized act,  and  a  right  of  action  is  acquired  by  the  person 
against  whom  the  wrong  was  committed  ;  and  yet  the  general 
rule  of  the  common  law,  borrowed  from  the  civil  law,  is  that  the 
person  in  whose  name  the  act  was  done  may,  if  he  thinks  fit, 
afterwards  ratify  and  adopt  it.  Such  ratification  has  the  effect 
of  a  prior  authority,  and  the  result  is,  that,  if  the  prior  author- 
ity of  the  principal  would  not  have  justified  the  act,  both  the 
agent  and  the  principal  may  be  sued  as  trespassers  ;  and  that, 
if  such  authority  would  have  justified  the  act,  —  that  is,  if  the 
principal  could  lawfully  have  authorized  it  beforehand, —  then 
the  agent  is  also  justified  by  matter  ex  postfacto^  and  the  vested 
right  of  action  is  extinguished.  Nor  is  the  principle  applied 
exclusively  to  private  transactions,  in  which,  if  the  act  be 
unlawful  in  itself,  ratification  does  not  free  the  agent  from 
responsibility.  It  has  been  equally  applied  to  the  exercise  of 
sovereign  authority,  whereby  the  act  of  the  agent,  though  orig- 
inally unlawful,  becomes  by  after  ratification  an  act  of  state,  the 
original  right  of  action  is  divested,  and  all  civil  liability  extin- 
guished.^   A  remarkable  instance  of  this  occurred  in  1841, 

^  See,  on  this  subject,  as  respects  the  criminal  law,  1  Bishop  Crim.  Law, 
5th  ed.  §  132,  133. 
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when  Captain  Denman,  being  sent  by  the  Governor  of  Sierra 
Leone  upon  an  expedition  to  the  Galtinas  to  recover  two  Brit- 
ish subjects  supposed  to  be  kept  in  slavery  by  a  native  chief, 
took  upon  him,  quite  apart  from  the  specific  object  of  the 
expedition,  and  without  orders  at  the  time,  to  liberate  three 
hundred  slaves,  and  to  destroy  very  large  quantities  of  mer- 
chandise collected  in  slave-dealing  establishments,  belonging 
to  foreigners,  who  afterwards  brought  actions  in  this  country, 
which  actions,  as  to  the  goods  at  least,  would,  but  for  the 
course  afterwards  taken,  have  undoubtedly  been  maintaina- 
ble. The  Queen's  government,  however,  upon  receiving  the 
despatches,  ratified  and  confirmed  what  had  been  done,  and* 
that  ratification  was  rightly  held  by  the  Court  of  Exchequer, 
upon  a  trial  at  bar,  to  have  the  efiect  of  exempting  Captain 
Denman  from  all  responsibility.^  The  same  law  had,  in  effect, 
been  acted  upon  by  Lord  Stowell,  in  Sir  Home  Popham's  case, 
as  to  a  blockade  established  without  orders  and  subsequently 
ratified.^  The  parties  in  these  latter  cases  were  foreigners,  but 
that  circumstance  only  touches  the  power  of  the  Crown,  and 
does  not  affect  the  question  under  consideration,  whether  it  be 
against  natural  justice,  which  is  due  to  all  mankind  alike, 
native  or  foreign,  that  a  right  of  action  should  be  divested  by 
subsequent  confirmation  of  competent  authority,  and  it  is  clear 
that  the  common  law  of  England  does  not  so  regard  it.  Turn- 
ing to  legislation,  the  same  principle  becomes  more  manifest, 
from  the  multitude  of  instances  in  which  it  has  been  applied. 
The  statute  book  of  every  parliament  in  this  century  (begin- 
ning with  41  Geo.  3,  c.  66,  for  indemnifying  against  actions  for 
the  arrest  of  persons,  suspected  of  treason)  contains  an  Act  or 
Acts  of  Indemnity  or  otherwise  retrospective  by  which  numer- 
ous rights  have  been  swept  away."  And  the  learned  judge 
proceeds  with  various  other  illustrations  of  the  general  propo- 
sition, that  retrospective  laws  are  not  necessarily  violations  of 
natural  justice.^    Tlie  reader  will  find  some  American  views, 

'  Referring  to  Baron  v,  Denman,  2  Ex.  167. 
'  Bererring  to  The  RoUa,  6  Rob.  Adm.  364. 
'  PhiUips  V.  Eyre,  Law  Rep.  6  Q.  B.  1,  23,  24. 
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to  the  like  effect,  collected  in  the  author's  work  on  Marriage 
and  Divorce.^ 

§  31.  Retrospective,  continued  —  How  the  Conetitational  Pro- 
vision construed.  —  As  our  constitutions  were  established  to 
promote  natural  justice,  and  as  constitutional  provisions,  like 
statutory  ones,  are,  however  general  in  terms,  subject  never- 
theless to  be  limited  in  their  operation  by  interpretation,^  it 
follows  that  a  provision  forbidding  retrospective  laws  is  not 
to  be  construed  as  prohibiting  every  sort  of  enactment  which 
might  in  some  sense  be  deemed  retrospective.  This  general 
proposition  is,  indeed,  established  doctrine ;  ^  but  the  limits 
of  the  doctrine  are  shadowy,  or,  where  distinct,  are  drawn 
somewhat  differently  by  different  tribunals.  In  matter  of 
principle,  all  that  can  be  said  is,  that,  seeing  the  provision 
must,  by  all  opinions,  be  restricted  in  its  interpretation,  we 
are  to  inquire  into  the  intent  of  its  makers,  as  we  do  when 
we  interpret  statutes,  and  hold  the  provision  to  be  applicable 
only  to  those  retrospective  enactments  which  by  the  common 
judgment  of  mankind  violate  natural  right  and  justice. 

§  32.  How  construed,  continued  —  Vested  Rights  —  Inchoate 

Rights  not  vested.  —  When  we  look  into  the  authorities,  and 
inquire  how  this  provision  is  construed  by  the  courts,  we  find 
the  leading  doctrine  to  be,  that  it  forbids  such  legislation,  and 
(perhaps  with  some  qualification)  only  such,  as  attempts  to 
take  away  those  rights  of  property  which,  in  the  language  of 
the  law,  are  termed  vested,^  But,  as  observed  in  a  Wisconsin 
case,  inchoate  rights,  depending  for  their  original  existence 
on  the  law  itself,  may  be  abridged  or  modified  by  law  at  the 

^  1  Bishop  Mar.  &  Div.  §  670,  673,  674.  And  see  Cuyahoga  Falb  v. 
McCaughy,  2  Ohio  SUte,  152 . 

'  Bishop  Stat.  Crimes,  §  89,  90,  92,  131-133 ;  1  Bishop  Crim.  Law,  5th 
ed.  §  1035. 

'  See  the  discussions  in  1  Bishop  Mar.  &  Div.  §  670-679 ;  Cooley  Const. 
Lim.  370-383 ;  Hinton  v.  Hinton,  Phillips,  N.  C.  410. 

*  1  Bishop  Mar.  &  Div.  §  672-676 ;  Society  v.  Wheeler,  2  Gallis.  103, 
139 ;  Coffin  v.  Rich,  45  Maine,  507 ;  Coosa  River  Steamboat  Co.  v.  Bar- 
clay, 30  Ala.  120 ;  Butler  v.  Palmer,  1  Hill,  N.  Y.  324 ;  Davis  v.  O'Ferrall, 
4  Greene,  Iowa,  168 ;  Southard  v.  Central  Railroad,  2  Dutcher,  13. 
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pleasure  of  the  legislature.^  If,  therefore,  a  right  of  property 
has  vested  in  the  husband,  in  the  wife,  or  in  a  third  person,  a 
statute  cannot  divest  it,  in  those  states  in  which  the  constitu- 
tion forbids  retrospective  laws. 

§  33.  Common  Migjbt  —  Law  of  the  Land  —  Vested  Riglita, 
continued  —  Retrospeotiva.  —  The  conclusion  thus  arrived  at, 
as  to  the  constitutional  inhibition  of  retrospective  laws,  has 
sometimes  been  supposed  to  result  equally  also  from  what  is 
implied  in  the  nature  of  things,  or  from  the  lack  of  legislative 
jurisdiction  ;  a  statute  taking  away  vested  rights  being  contrary 
to  natural  justice,  and  not  within  the  •proper  scope  of  legisla- 
tion.^ But  another  view  is,  that,  for  a  legislative  act  to  take 
property  which  has  vested  in  one  person  and  give  it  to  another 
is  contrary  to  the  constitutional  protection,  derived  from  Magna 
Gharta,  whereby  no  person  is  to  be  deprived  of  his  life,  lib- 
erty, or  property  except  by  due  process  of  law  or  by  the  law  of 
the  land.  This  constitutional  inhibition  is  in  force  everywhere 
in  this  country ;  and,  though  there  are  some  conflicts  of  opin- 
ion as  to  its  interpretation,  it  is  doubtless  pretty  general  doc- 
trine, that,  as  a  broad  proposition  to  which  there  may  be 
exceptions,  it  does  forbid  the  taking,  by  mere  legislative 
act,  of  property  which  has  vested  in  one  person  and  vesting  it 
in  another.^  The  result  of  which  is,  that,  in  one  way  or  an- 
other, the  established  doctrine  in  all  our  States  forbids  the 
legislature  to  impair,  by  statute,  vested  rights.  What  rights 
are  to  be  deemed  vested  will  appear  in  the  further  discus- 
sions of  this  chapter.^  But  a  mere  retrospective  law,  when 
it  is  of  a  sort  to  violate  no  principle  of  natural  justice,  and  is 

>  Smith  t7.  Packard,  12  Wis.  371.  And  see  Butler  v.  Palmer,  1  Hill, 
N.  Y.  324. 

'  Consult  Bowman  v.  Middleton,  1  Bay,  252;  Wester velt  o.  Gregg,  2 
Kernan,  202,  212 ;  1  Bishop  Mar.  &  Div.  §  670 ;  and,  for  a  pretty  full  view 
of  the  question,  with  the  authorities.  Bishop  First  Book,  §  88-91. 

'  See  the  discussion  in  Cooley  Const.  Lim.  commencing  at  p.  351.  And 
see  Westervelt  v.  Gregg,  2  Kernan,  202,  though  the  particular  conclusion 
arrived  at  in  this  case  is,  as  we  shall  see  by  and  by,  contrary  to  the  better 
doctrine. 

*  Post,  §  34  et  seq. 
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promotive  of  equity  and  good  morals,  is  not  forbidden  by  such 

of  our  constitutions  as  contain  no  express  clause  to  this  effect.^ 

§  34.  Vested  Rights,  contiiiiied  —  Waiver  —  Consent  of  the 

Person  in  whom  vested  —  Husband's  Freehold  in  Wife's  Land.  — 

Then,  again,  it  is  established  doctrine  that  a  party  may  waive 
the  benefit  of  a  constitutional  provision,  the  same  as  he  may 
any  other  benefit.^  If,  therefore,  a  statute  undertakes  to 
divest  the  husband,  for  example,  of  rights  of  property  which 
have  vested  in  him,  and  he  consents  to  let  them  be  divested, 
no  third  person  not  injured  by  the  act  can  complain.  But 
suppose  property  whicl^was  the  wife's  before  marriage  has 
by  the  fact  of  marriage  vested  in  the  husband,  and  he  has 
contracted  a  debt,  and  his  creditor  has  brought  a  suit  to  re- 
cover it:  the  legislature  cannot  then,  especially  after  a  cer- 
tain stage  in  the  proceedings,  as  against  this  creditor,  even 
with  the  consent  of  the  husband,  reinvest  the  wife  with  this 
property.  Exactly  what  are  the  limits  of  this  doctrine  may 
be  an  uncertain  question ;  at  the  first  impression  one  might  be 
inclined  to  say,  that,  if  as  against  creditors  (within  principles 
discussed  in  our  first  volume)  ^  the  husband  could  jsettle  the 
property  on  his  wife,  the  legislative  act  might  with  his  consent 
vest  the  like  property  in  her,  to  the  exclusion  of  the  creditors ; 
otherwise  they  could  enforce  their  claims  against  it.  The 
former  branch  of  this  proposition  is  plainly  true;  but,  as 
statutes  constantly  exempt  from  liability  to  crodrtors,  debtors' 
property  which  was  liable  when  the  debts  were  contracted,  and 
such  statutes  are  accepted  as  constitutional,^  we  may  doubt 
as  to  the  soundness  of  the  latter  branch  of  the  proposition. 
And  the  true  doctrine  probably,  but  not  certainly,  is,  that  a 
statute  may,  as  against  creditors,  with  the  consent  of  the  hus- 
band, reinvest  in  the  wife  the  property  which  had  vested  in 
him  by  reason  of  the  marriage,  at  any  time  before,  by  attach- 

>  Cuyahoga  Falls  v.  McCaughy,  2  Ohio  State,  152. 

*  1  Bishop  Grim.  Law,  5th  ed.  §  995,  996 ;  1  Bishop  Grim.  Proced.  2d 
ed.  §  112,  117  et  seq. ;  1  Bishop  Mar.  &  Div.  5tl)  ed.  §  677 ;  Parsons  v. 
Armor,  3  Pet.  413,  425;  Flynn  i;.  Stoughton,  5  Barb.  115. 

•  Vol.  I.  §  735-761.  *  Gooley  Gonst.  Lim.  287. 
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ment  or  otherwise,  they  have  established  a  lieu  upon  it  for  his 
debts.  Said  Gibson^  G.  J.,  in  a  Pennsylvania  case:  ^^It  may 
be  that  the  legislature  has  not  constitutional  power  to  divest 
a  husband's  freehold  in  bis  wife's  inheritance  without  his 
consent ;  but  it  has  certainly  power  to  divest  it  with  his  con- 
sent, so  as  to  free  it  from  the  claim  of  creditors  who  have  not 
obtained  a  lien  on  it."  But  he  showed  that  a  statute  could 
not  take  away  from  creditors,  without  their  consent,  a  lien  in 
their  favor  already  created.^ 

§  35.  "Waiver,  oontixiaed  —  Implied  Consent  —  Joint  Tenancies. 
—  But  what  is  a  consent  of  the  husband,  and  how  is  it  shown  ? 
We  can  only  say,  as  to  this  question,  that  there  is  no  particular 
form  of  consent  required,  and  that  it  need  not  be  in  writing,  or 
even  by  express  words.  The  consent  may  be  even  presumed, 
though  we  are  not  able  to  lay  down  exact  rules  as  to  when  it 
will  be.  In  a  Georgia  case  it  was  said,  and  no  doubt  correctly, 
that,  when  the  legislature  passes  an  act  making  bastards  the 
legitimate  offspring  of  their  fathers,  the  consent  of  the  fathers 
will  be  presumed.^  And  in  Massachusetts,  where  it  is  held 
that  a  statute  may  change  a  joint  tenancy  in  land  into  a  tenancy 
in  common,^  Parker,  G.  J.,  observed:  ^^The  statute,  in  its 
terms,  applies  to  estates  created  before  as  well  as  after  its  en- 
actment. The  principle  is  nevertheless  correct,  that  the  legis^ 
lature  canuotr  impair  the  title  to  estates,  without  the  consent 
of  the  proprietors ;  unless  for  public  objects,  when  an  adequate 
consideration  shall  be  provided.  But  there  can  be  no  objection 
to  the  operation  of  any  legislative  act  retrospectively,  which 
shall  enlarge  or  otherwise  make  more  valuable  the  title  to  any 
.estate ;  for  the  consent  of  the  holder  may  alyrays  be  presumed 
to  such  acts.  Now,  it  was  clearly  for  the  interest  of  both  the 
grantees  in  the  deed  under  consideration,  that  they  should 
hold  as  tenants  in  common,  rather  than  as  joint  tenants; 
inasmuch  as  a  certain  inheritance  in  a  moiety  is  more  valuable 

»  Lefever  v.  Witmer,  10  Barr,  605. 

*  Beall  V.  Beall,  8  6a.  210. 

'  Cooley  Const  Lim.  860,  note ;  Dunn  v.  Sargent,  101  Mass.  886,  840. 
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than  an  uncertain  right  of  succession  to  the  whole."  ^  Probably 
it  could  not  be  deemed  for  the  interest  of  the  husband  to  have 
an  estate  taken  from  him  and  given  to  the  wife,  within  the  rule 
thus  stated  ;  but,  if,  after  the  passing  of  a  statute  attempting 
to  do  this,  he  should  treat  the  property  attempted  to  be  oper- 
ated upon  as  the  wife's  separate  estate,  plainly  as  against  all 
persons  other  than  his  creditors,  whose  rights  were  explained 
in  the  last  section,  the  courts  ought  to  hold  the  property  to  be 
her  separate  estate. 

§  36.  Btatutes  changing  the  Remedy — Creating  PexBonal  Liability 
—  Authorizing  Trustee  to  selL  —  There  is  no  vested  right  in  any 
particular  remedy ;  and  it  is  but  repeating  very  familiar  doc^ 
trine  to  say,  that,  when  a  statute  changes  the  remedy,  as,  for 
example,  changes  the  tribunal  in  which  the  right  is  enforced, 
or  the  forms  of  procedure  in  the  tribunal,  yet  leaves  the  sub- 
stance of  the  right  unimpaired,  it  is  not  open  to  constitutional 
objections.^  This  sort  of  doctrine  finds  frequent  and  varied 
illustrations  in  these  laws  relating  to  the  property  of  married 
women.  Thus  if,  under  the  prior  law,  a  married  woman  has 
separate  property,  and  she  is  liable  to  be  charged  in  equity  for 
her  undertakings  respecting  it,  a  statute  may  constitutionally 
alter  the  law  so  as  to  make  her  personally  liable  to  the  amount 
of  her  property.^  Again,  within  the  like  principle,  as  observed 
by  Iiewis,  J.,  in  a  Pennsylvania  case :  *^  It  is  settled  by  judicial 
authority,  and  by  long  and  uninterrupted  usage,  upon  which 
many  titles  are  founded,  that  the  legislature  may  authorize  a 
trustee  of  the  legal  estate  in  land  to  convert  it  into  money,  for 
the  purpose  of  distributing  the  proceeds  among  the  parties 
entitled.  The  conversion  of  land  into  money  is  an  incident  of 
ownership,  which,  by  the  common  law,  goes  with  the  legal 
title.    The  exercise  of  that  power  by  a  trustee  clotlied  with 

>  Miller  o.  Miller,  16  Mass.  59,  61. 

*  Bi&hop  Stat.  Crimes,  §  175-178;  Cooley  Const.  Lim.  287-293,  861, 
864-367 ;  Schenley  v.  Commonwealth,  12  Casey,  29 ;  Lofd  v,  Chadboume, 
42  Maine,  429 ;  Paschal  v.  Perez,  7*  Texas,  348 ;  Lorraine  o.  Long,  6  Cal. 
452. 

'  In  re  Reciprocity  Bank,  29  Barb.  869. 
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the  legal  estate,  under  the  sanction  of  an  act  of  the  legislature, 
divests  no  legal  right,  and  is  not  a  breach  of  trust,  if  the  pro- 
ceeds be  substituted  for  the  land,  and  appropriated  according 
to  the  rights  of  the  parties  as  they  existed  before  the  conver- 
sion." ^  If  the  legislative  act  takes  away  all  remedy,  it  is 
unconstitutional;^  but  so  long  as  it  leaves  unimpaired  the 
substance  of  the  vested  right,  it  may  modify  or  change  the 
remedies  at  the  pleasure  of  the  legislative  power. 

17.  How  the  StatiUes  are  to4>e  interpreted. 

§  37.  Legislative  Intent  —  "Whether  retroapeotlve.  —  It  is  famil- 
iar doctrine  that  the  leading  object  of  interpretation  is  to 
ascertain  and  carry  out  the  legislative  intent.^  And  if  the 
intent  is  plain,  the  courts  have  only  to  follow  it  in  the  enforce- 
ment of  the  statutes.^  In  our  country,  every  legislator  in  every 
State  is  sworn  to  support  the  constitutions  both  of  the  State 
and  of  the  United  States ;  whence  it  becomes  impossible  for 
a  court  to  impute  to  the  legislative  body  the  intent  to  violate 
the  constitution.  If,  therefore,  there  is  on  the  face  of  a  stat- 
ute what  might  be  construed  to  be  unconstitutional,  yet,  if  it  is 
possible  to  give  to  the  whole  act,  all  its  parts  being  taken  into 
view,  and  the  constitution  being  construed  with  it,  such  an  in- 
terpretation as  will  make  it  constitutional,  the  courts  will  give 
to  it  the  latter  meaning  rather  than  the  former.^  The  reader, 
therefore,  carrying  in  his  mind  the  discussions  of  the  last  sub- 
title, will  see  that,  as  a  general  rule,  tliese  married-women 
statutes  will  be  construed  as  referring  only  to  future  transac- 
tions, and  especially  as  not  divesting  vested  rights.  Even 
where  no  question  of  constitutional  power  is  involved,  the 
courts  are  in  most  circumstances  inclined  to  give  statutes 
a  prospective  operation  only ;  for  such,  rather  than  the  other, 

>  Kerr  o.  Kitchen,  5  Harris,  Pa.  433,  439.    See  Vol.  I.  §  607-610. 

*  Bishop  Stat  Crimes,  §  178. 

'  Bishop  Stat.  Crimes,  §  70,  82. 

^  Bradbury  o.  Wagenhorst,  4  Smith,  Pa.  180. 

•  Bishop  Stat.  Crimes,  §  89-91. 
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is  more  generally  the  real  intent  and  the  real  justice  of  the 
case.  But  sometimes  a  retrospective  effect  is  both  just  and  to 
be  presumed.  Some  cases  to  these  propositions  will  be  found 
in  the  notes ;  ^  but  the  particular  applications  of  the  doctrines 
are  better  left  for  the  next  sub-title,  and  for  future  chapters 
of  this  volume. 

///.  Particular  Applications  of  Doctrines. 

§  38.  "What  Rights  are  vested.  —  It  being  understood,  there- 
fore, that  a  statute  cannot  divest  vested  rights  of  property, 
neither  will  it  be  construed  as  attempting  to  do  this  when  any 
other  interpretation  is  reasonably  attainable,  we  are  now  to 
inquire  what  particular  rights  are  to  be  deemed  vested.  To 
vest  is  to  invest  with;  a  vested  right,  therefore,  is  one  which 
the  person  has  in  actual  possession,  in  distinction  from  pos- 
sessing the  legal  capacity  to  obtain  the  right.  Yet  we  are  to 
be  understood  as  speaking  of  the  right  to  property,  in  distinc- 
tion from  the  property  itself;  therefore  the  right  to  sue  for  and 
recover  a  particular  thing  of  whicii  one  has  no  present  pos- 
session —  that  is,  a  chose  in  action  —  is  a  vested  right.^  But  a 
right  may  be  valuable  without  being  vested ;  for  example,  in 
real  estate  law,  a  contingent  remainder,  which,  as  Kent  ex- 
presses it,  is  ^^  limited  so  as  to  depend  on  an  event  or  condi- 
tion which  is  dubious  and  uncertain,  and  may  never  happen 
or  bo  performed,  or  not  until  after  the  determination  of  the 
particular  estate,"  ^  is  a  valuable  interest,  while  still  it  is  not 

>  lb.  §  82,  84,  85 ;  Stehman  v.  Ruber,  9  Harris,  Pa.  260;  Barson's  Ap- 
peal. 10  Harris,  Pa.  164 ;  Jenney  v.  Gray,  5  Ohio  State,  45 ;  Clark  v.  Clark, 
20  Ohio  State,  128 ;  Logan  v.  Thrift,  20  Ohio  State,  62 ;  Deegan  v.  Morrow, 
2  Vroom,  1JJ6 ;  Naylor  v.  Field,  6  Dutcher,  287  ;  Meyers  v.  Gale,  45  Misso. 
416 ;  Glidden  v,  Taylor,  16  Ohio  State,  509 ;  Lee  v,  Lanahan,  59  Maine, 
478 ;  Davis  v,  OTerrall,  4  Greene,  Iowa,  168,  858 ;  Irvine  v.  Armistead,  46 
Ala.  363 ;  Tyson  v,  Mattair,  8  Fia.  107 ;  Alexander  v,  Crittenden,  4  Alien, 
842;  Greenleaf  0.  Hill,  31  Maine,  562;  Bryant  v.  Merrill,  55  Maine,  515; 
The  State  v.  Barbee,  3  Ind:  258. 

*  Dash  V,  Van  EUeeck,  7  Johns.  477 ;  Cooley  Const.  Lim.  362,  and  other 
cases  there  cited. 

'  4  Kent  Com.  206. 
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Tested,  but  its  peculiarity  is  that  it  is  distinguished  from  a 
vested  remainder.  In  subsequent  sections,  we  shall  see  yari- 
ous  other  illustrations  of  valuable  interests  which  are  not 
vested.  ^*  An  estate  is  vested,"  says  this  same  learned  writer, 
^'  when  there  is  an  immediate  right  of  present  enjoyment,  or 
a  present  fixed  right  of  future  enjoyment"  ^ 

§  39.  Continued  —  Anthorities  oontroUlng  the  Present  Diacas- 
sion. — But  most  of  the  questions  arising  under  the  present 
head  were  settled  by  judicial  authority  long  before  the  enact- 
ment of  the  recent  statutes  extending  the  rights  of  married 
women.  Thus,  where  no  wrong  has  been  done  by  a  party, 
either  by  a  breach  of  contract  or  a  tort,  it  is  not  in  the  power 
even  of  a  court  of  equity  to  take  from  him  a  vested  right  and 
give  it  to  another.  But,  in  the  first  volume,  tlie  author  dis- 
cussed the  doctrine  of  what  is  called  the  wife's  equity ;  and  we 
there  saw,  that,  when  the  wife  has  property  or  property  rights 
which  have  not  vested  in  the  husband,  a  court  of  equity 
may  lay  hold  of  them  at  any  time  before  they  vest  in  him,  and 
require  him  to  make  a  suitable  provision  out  of  them  for  the 
maintenance  of  her  and  her  children.^  The  consequence  of 
which  is,  that,  when  the  courts  determined  out  of  what  inter- 
ests or  rights  they  could  grant  this  equity  to  the  wife,  they 
settled  the  law  as  to  what  were  to  be  deemed  vested  and  what 
were  not ;  and  it  is  now  competent  for  legislation,  without  the 
interference,  of  a  judicial  tribunal,  to  prevent  the  vesting  in 
the  husband  of  those  rights,  and  only  those,  out  of  which 
equity  might,  under  the  unwritten  law,  having  obtained  juris- 
diction, order  a  provision  to  be  made  for  the  wife  and  her 
children.  How  and  where  the  line  is  here  drawn  we  have 
considered  in  another  connection.^  These  propositions  are  so 
plain  that  they  require  no  authority  for  their  support ;  neither 
is  their  force  in  any  measure  impaired  by  the  fact,  that,  in 
various  cases  where  they  were  really  applicable,  they  did  not 
occur  to  the  learned  judges  who  gave  the  opinions.^    Let  us 

'  lb.  202. 

•  Vol.  I.  §  624  et  seq. ;  and  see  particularly,  §  627,  629,  645-672. 

»  Vol.  I.  §  645-672,  *  Bishop  First  Book,  §  893-400. 
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look  at  some  particalar  propositions  as  to  what  is  to  be  deemed 
vested  and  what  is  not. 

§  40.  Tenancy  by  Marital  Right.  —  We  saw  in  the  first  vol- 
ume,^ that,  according  to  the  rules  of  the  common  law,  mar- 
riage alone,  without  the  birth  of  issue,  invests  the  husband 
with  the  freehold,  for  the  joint  lives  of  himself  and  wife,  of  all 
the  wife's  hereditable  lands  in  possession,  and  that  the  same 
thing  takes  place  with  her  lands  afterward  acquired.  This 
is  a  vested  estate  in  him ;  and,  within  the  doctrines  discussed 
under  our  first  sub-title,  it  is  not  competent  for  legislation, 
without  his  consent,  to  take  it  from  him  and  give  it  back  to 
the  wife.  So  it  has  been  held  on  questions  concerning  the 
wife's  equity;^  and  the  like  doctrine  plainly  must  prevail 
under  the  statutes  now  being  discussed.  The  cases  to  tliis 
point,  however,  are  chiefly  such  as  have  arisen  under  statutes 
which  did  not  in  terms  undertake  to  divest  the  husband  of 
this  estate,  and  the  construction  has  been  that  they  do  not  so 
operate.^  This  is  the  doctrine  applicable  to  the  ordinary  case 
of  land  owned  by  the  wife  in  her  own  right ;  but,  if  it  is  in  the 
hands  of  a  trustee,  who  from  time  to  time  pays  the  avails  to  her, 
though  not  to  her  separate  use,  the  indebtedness  of  the  trustee, 
as  fast  as  it  arises,  becomes  a  chose  in  action  due  the  wife,  and 
the  doctrine  applies  which  is  discussed  further  on,  that  legis- 
lation may  arrest  this  chose  in  action^  before  it  is  reduced  by 
the  husband  to  his  possession,  and  reserve  it  to  the  sole  use  of 
the  wife.* 

§  41.  V7ife%  Reversion  in  Lands  —  Convey.  —  It  is  plain  that 
this  question  cannot  arise  as  to  the  wife's  reversion  in  lands ; 
because,  being  already  her  own,  there  is  no  occasion  for  an 
attempt  to  secure  it  to  her.^    Under  the  old  law  she  cannot 

>  Vol.  I.  §  629  et  «eq. 

•  Vol.  I.  §  647. 

'  Prall  V,  Smith,  2  Vroom»  244;  Stebman  v.  Huber,  9  Harris,  Pa.  260; 
Burson^s  Appeal,  10  Harris,  Pa.  164 ;  Jenney  v.  Gray,  5  Ohio  State,  45 ; 
Meyers  v.  Gale,  45  Misso.  416 ;  Tyson  v.  Mattair,  8  Fla.  107 ;  Clark  o. 
Clark,  20  Ohio  State,  128 ;  Ayeteky  e.  Goery,  2  Brews.  302 ;  McLeilan  v. 
Kelson,  27  Maine,  129. 

*  Vol.  I.  §  647.  •  Vol.  I.  §  650. 
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convey  this  reversion  without  her  husband  joining  with  her ;  ^ 
but  there  is  no  constitutional  objection  to  giving  her  power, 
by  statute,  to  make  conveyance  by  her  sole  deed  of  real  estate, 
in  wliatever  form,  which  was  hers  previously,  as  well  as  sub- 
sequently, to  the  enactment  of  the  statute.^  Such  a  statute 
i^  of  the  nature  of  those  which  pertain  to  the  remedy.^ 

§  42.  "Wife's  Dower.  —  The  wife's  contingent  right  to  dower 
in  her  husband's  lands,  should  she  survive  him,  is  a  valuable 
interest,  but  it  is  not  a  vested  one.^  It  is  a  contingency  of 
which,  indeed,  the  husband  cannot  at  the  common  law  bar  her 
by  his  own  act ;  yet,  being  a  contingency,  and  not  a  vested 
thing,  a  statute  may  constitutionally  take  it  from  her.^  The 
North  Carolina  court  has  held,  that,  if  the  law  under  which  a 
marriage  took  place  gives  no  right  of  dower,  a  subsequent 
statute  cannot  create  this  right  as  to  lands  already  the  hus- 
band's;^ but  tliis  is  not  the  doctrine  generally  prevailing  in 
the  American  courts.  The  general  doctrine  of  our  courts  is,^ 
that  the  legislature  may  constitutionally  change  or  modify  the 
law  relating  to  dower  as  it  pleases,  even  where  the  marriage 
and  seisin  both  took  place  before  the  passage  of  the  statute,  if 
the  right  has  not  been  consummated  by  the  death  of  the  hus- 
band. '^  An  inchoate  right  of  dower,"  said  Handy,  G.  J.,  in  a 
Mississippi  case,  ^'  is  a  mere  possibility  and  not  an  estate  ;  be- 
cause it  is  liable  at  any  time  to  be  defeated  by  the  death  of  the 
wife,  the  husband  surviving.  From  the  death  of  the  husband 
the  incipient  title,  which  existed  in  the  wife  during  coverture, 
becomes  consummated  and  perfected ;  and,  until  that  time,  it 
is  not  a  vested  estate,  but  a  mere  contingent  interest,  or  a 

"  Vol.  I.  §  686  et  8eq. 

'  Farr  v.  Sherman,  11  Mich.  83.  And  see  Tate  v.  Stooltzfoos,  16  S.  & 
R.  85. 

'  Ante,  §  36. 

*  Vol.  I.  §  239,  348 ;  2  Bishop  Mar.  &  Div.  §  708. 

*  Melizet^s  Appeal,  5  Harris,  Pa.  449 ;  Boyd  v,  Harrison,  36  Ala.  533 ; 
Moore  v.  New  York,  4  Selden,  110 ;  1  Bishop  Mar.  &  Div.  §  672. 

*  Sutton  V,  Askew,  66  N.  C.  172 :  Wesson  v.  Johnson,  66  N.  C.  189. 
And  see  Dunn  v.  Sargent,  101  Mass.  336,  340. 

^  See  Cooley  Const.  Urn.  361.       ' 
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chose  in  action.  This  right  appears  to  be  analogous  to  that  of 
a  husband  to  his  wife's  personal  property  and  choBcs  in  action 
not  reduced  to  possession  by  him  during  the  coverture."  ^ 
Yet  statutes  enlarging  the  right  of  dower  cannot  operate  to 
the  prejudice  of  persons  to  whom  the  husband  conveyed  the 
lands  before  the  statutes  took  effect.^ 

§  48.  Husband's  Curtesy  Initiate.  —  We  have  seen  '  what  is 
.the  vested  estate  which  a  husband  acquires  by  the  marriage 
in  his  wife's  lands.  This,  which  by  the  author  of  these  vol- 
umes is  termed  tenancy  by  the  marital  right,  is  something 
quite  different  from  the  estate  by  the  curtesy.  Tenancy  by 
the  marital  right  does  not  continue  after  the  wife's  death; 
while,  on  the  other  hand,  there  is  never  any  estate  by  the 
curtesy  —  at  least,  by  the  curtesy  consummate  —  during  her 
life.  After,  not  the  marriage  only,  but  the  birth  of  a  child 
also,  capable  of  becoming  heir  to  the  wife's  land,  the  husband 
has  added  to  his  estate  for  the  joint  lives  of  himself  and 
wife  the  possibility  of  holding  the  land  for  his  own  life  subse- 
quently to  her  death,  conditioned  on  his  surviving  her.  That 
is,  this  is  one  way  of  stating  the  doctrine ;  and,  if  this  is  the 
correct  way,  it  would  seem  to  follow  that  curtesy  initiate  stands 
on  the  same  ground  as  dower,  and  legislation  may  cut  it  off 
at  any  time  before  it  becomes  consummate  by  the  death  of  the 
husband.^  On  the  other  hand,  if  the  reader  will  consult  our 
first  volume,^  he  will  see  that  there  is  another  view,  which  is 
perhaps  the  better  one.  It  is,  that,  by  the  birth  of  a  child, 
the  estate  by  the  mere  marital  right  is  extended  in  duration, 
to  become  an  estate,  not  for  the  mere  joint  lives  of  himself  and 
wife,  but  for  his  own  life ;  and  that  it  is  this  enlarged  estate, 
not  the  mere  possibility,  which  is  termed  tenancy  by  the  cur- 
tesy initiate.     In  this  view,  the  husband's  rights  cannot  con- 

1  Magee  v.  Young,  40  Missis.  164,  169.     And  see  Holbrook  v.  Finney, 
4  Mass.  566. 

•  Davis  V,  OTerrall,  4  Greene,  Iowa,  168,  358. 
»  Ante,  §  40. 

*  See,  as  possibly  favoring  this  view,  Sharplcss  v.  West  Chester,  1  Grant, 
Pa.  257. 

»  Vol.  I.  §  580-585. 
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stitudoually  be  taken  away  after  a  child  is  bom.  There  are 
several  particulars  in  which  curtesy  differs  from  dower ;  one 
of  which,  important  in  the  present  connection,  is,  that  while 
dower  does  not  become  an  estate  after  the  death  of  the  hus- 
band until  it  is  assigned,^  curtesy  consummate  exists  instantly 
on  the  wife's  death,  and  no  assignment  is  required.^  Prob- 
ably the  reader,  who  carefully  examines  the  several  passages 
in  the  first  volume  here  referred  to,  and  the  authorities  on 
whicli  they  are  founded,  will  come  to  the  opinion  that  curtesy 
initiate  is  an  estate  vested  in  the  husband,  and  that  conse- 
quently it  cannot  be  taken  from  him  and  given  to  the  wife  by 
a  mere  statute.  Indeed,  a  learned  New  York  judge  once  said, 
in  a  very  bold  dictum :  ^^  The  law  writers  and  adjudged  cases 
all  concur  that  tenancy  by  the  curtesy  must  vest  in  the  hus- 
band before  the  death  of  the  wife  and  during  coverture."  * 

§  44.  "Wife's  Vested  Personal  Property.  —  We  saw  in  the  first 
volume,  that,  according  to  the  rules  of  the  common  law,  if  the 
wife  has  money  in  her  pocket  at  the  time  of  the  marriage,  this 
money  becomes  her  husband's,  and  the  same  rule  applies  to  all 
other  articles  of  her  personal  estate,  whether  they  are  in  her 
possession  or  his  ;  for  her  possession  is  his,  in  law.^  Property 
of  this  sort,  therefore,  already  vested  in  the  husband,  cannot  be 
affected  by  these  married-women  statutes.  Neither  will  these 
statutes  be  interpreted  as  intended  so  to  operate.^ 

§  45.  "Wife's  Choses  In  Aotion.  —  But  with  choses  in  action 
the  case  is  quite  different.  As  we  have  seen,®  a  chose  in  action 
due  to  a  feme  sole  is  a  vested  right  in  her ;  but,  as  we  have 
seen  also,"^  marriage  does  not  by  the  common  law  vest  this 

'  Vol.  I.  S  349-353.  »  Vol.  I.  §  611,  612. 

^  In  re  Winne,  1  Lansing,  608,  513,  Lamont,  J.  The  reader  will  find, 
in  Foster  v.  Marshall,  2  Fost.  N.  H.  491,  also  referred  to  in  our  first  vol- 
ume, a  particularly  fall  discussion,  by  Bell,  J.,  of  the  nature  of  curtesy 
initiate. 

'  Vol.  I.  §  64,  and  see  the  rest  of  the  chapter. 

*  Quigley  v.  Graham,  18  Ohio  State,  42 ;  Boyce  v.  Cayce,  17  Misso.  47 ; 
Vol.  I.  §  627 ;  Beale  v.  Knowles,  45  Maine,  479;  Hawkins  e.  Lee,  22  Texas, 
644 ;  Sharp  o.  Maxwell,  30  Missis.  589 ;  post,  §  45. 

•  Ante,  §  88.  '  Vol.  L  §  65,  109. 
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vested  right  of  hers  in  the  husband,  as  it  does  an  article  of 
personal  property  in  her  possession.  If  the  thing  represented 
by  the  chose  in  action  comes  into  his  possession  or  his  wife's 
(her  possession  being, his),  it  is  made  thereby  to  vest  in  him. 
Until  then,  the  law  merely  gives  him  the  right,  which  he  may 
exercise  or  not  at  his  election,  to  take  certain  steps  to  recover 
the  thing ;  and,  if  without  recovering  it  he  dies,  it  is  the 
widow's  the  same  as  it  was  hers  before  marriage,  and  his 
representatives  have  no  interest  in  it ;  or,  if  she  dies,  he  can- 
not recover  it,  or  any  part  of  it,  by  a  suit  in  his  own  personal 
name,  which  he  could  do  if  his  interest  in  it  had  been  a  joint 
vested  one  with  his  wife  during  her  life.  This  view,  the  au- 
thorities to  sustain  which  will  be  found  interspersed  with  the 
other  matter  of  our  first  volume,^  is  conclusive  of  the  proposi- 
tion, that,  by  the  rules  of  the  common  law,  the  interest  of  the 
husband  in  the  wife's  chosea  in  action  is,  though  a  thing  of 
value,^  not  a  vested  right.  We  have  also  the  conclusive  rea- 
soning already  adverted  to,^  derived  from  the  practice  of  the 
courts  relating  to  the  wife's  equity ;  it  being  established  doc- 
trine, that,  when  the  equity  court  obtains  the  proper  jurisdic- 
tion, it  will  compel  the  husband  to  make  a  provision  out  of 
the  fund  represented  by  the  chose  in  action^  which,  if  the  in- 
terest were  vested,  it  could  not  do,  except  in  cases  where  some 
wrong,  actual  or  attempted,  could  be  imputed  to  the  husband.^ 
If,  therefore,  the  courts  are  to  adhere  to  the  doctrine  of  stare 
decisis,^  and  administer  the  law  which  has  been  handed  down 
to  us  from  age  to  age,  confirmed  by  thousands  upon  thousands 
of  judicial  decisions,  rather  than  invent  rules  suited  to  the 
individual  views  of  the  men  who  may  happen  to  be  for  the 
moment  on  the  bench,  they  must  hold,  that,  by  the  common 

»  See,  among  other  places,  Vol.  I.  §  65,  65,  92,  109,  124,  149.  156-164, 
171-182.  At  §  180,  181,  the  reader  will  see,  that,  in  some  of  the  States, 
there  is  a  distinction  which  would  modify  the  doctrine  as  to  the  post-nuptial 
chases  in  action, 

*  Ante,  §  88.  »  Ante,  §  89. 

*  Vol.  I.  §  624,  627,  645  et  seq. 

»  Bishop  First  Book,  §  98,  454-460. 
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law,  the  husband  has  as  a  general  proposition  no  vested  right 
in  his  wife^s  choses  in  action;  consequently  a  statute  may, 
before  he  reduces  them  to  possession,  forbid  his  doing  so,  and 
declare  them  to  be  her  sole  prop>ert7,  and  such  a  statute  will 
be  no  violation  of  the  guaranties  found  in  our  constitutions 
generally.  This  doctrine  is,  indeed,  established  by  the  cur- 
rent of  American  decisions.^  Thus,  in  New  Jersey  it  was 
held,  that,  if  before  the  enactment  of  the  statute  securing  to 
married  women  their  property,  a  bequest  has  been  made  to 
tlie  wife,  and  the  testator  has  died,  but  the  husband  has  not 
reduced  it  to  possession,  he  cannot  so  reduce  it  after  the  stat- 
ute takes  effect.  ^^It  is  well  settled,"  said  Potts,  J.,  ^Uhat  this 
is  not  a  vested  but  only  a  contingent  interest  in  the  hus- 
band under  the  contract  [of  marriage]  ;  that  tlie  condition  is 
a  condition  precedent,  and  until  it  is  performed  the  property 
remains  the  property  of  the  wife  ;  that,  if  he  die  in  her  lifetime 
without  having  performed  the  condition,  the  property  remains 
hers,  and  does  not  go  to  his  personal  representatives.  .  .  . 
In  the  case  now  before  the  court,  the  prop>erty  was  the  prop- 
erty of  the  wife  at  the  time  the  act  took  effect.  The  husband 
had  no  vested  interest  in  it ;  all  he  had  before  the  act  took 
effect  was  a  right  to  acquire  such  an  interest,  if  he  chose  to 
do  80,  by  taking  the  necessary  steps.  That  was  a  right  de- 
rived from  the  pre-existing  common  law  and  dependent  upon  it. 
The  statute  altered  the  common  law,  so  far  as  it  gave  him  that 
right,  before  he  liad  exercised  it."  ^  So,  in  the  Pennsylvania 
court,  where  the  like  doctrine  was  maintained,  Rogers,  J.,  after 
observing  that  the  case  in  controversy  came  within  the  direct 
terms  of  the  statute,  added :  '^  If  the  property  ba  hers  when 
the  act  passed,  there  is  an  end  to  the  objection  that  it  [the 
construction  which  takes  from  the  husband  the  right  to  reduce 
the  chose  in  action  to  possession  for  his  own  use]  gives  tlie  act 
a  retrospective  effect,  so  as  to  interfere  with  vested  rights.    If 

'  Henry  r.  DiUey,  1  Dutcher,  802 ;  Goodyear  v,  Rumbaugh,  1  Harris, 
Pa.  480 ;  Mellinger  v,  Bausman,  9  Wright,  Pa.  522 ;  Clarke  v,  McCreary, 
12  Sm.  &  M.  347 ;  1  Bishop  Mar.  &  Div.  §  675. 

*  Henry  o.  Dilley,  rapra,  at  p.  304,  305,  307. 
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the  husband  has  exercised  his  marital  rights,  bj  reducing  her 
chows  into  possession,  it  would  present  another  and  entirely 
different  question ;  for,  as  is  ruled  in  Lefever  v.  Witmer,*  the 
legislature  neither  intended  nor  would  they  have  the  power 
to  interfere  with  rights  vested  in  the  husband.  Before  the  act, 
the  husband  might  permit  his  wife  to  retain  her  own  p>er8onal 
property,  to  use  it,  and  deal  with  it  as  her  own,  and  no  person 
could  complain ;  for,  as  the  right  acquired  by  marriage  is  but 
a  qualified  one,  he  may  exercise  it  or  not  as  he  may  think 
proper.  To  vest  a  right  of  property  in  the  husband,  the  prop- 
erty must  be  changed.^  Here  it  is  conceded  the  husband  did 
not  avail  himself  of  his  marital  rights,  but  permitted  the  wife 
to  keep  the  money  as  her  own,  and  as  such  to  lend  it  to  the 
defendant."  ® 

§  46.  Continued  —  Hew  Tork.  —  The  contrary  doctrine,  how- 
ever, was  held  in  New  York.  The  court  deemed  the  statute 
to  be  in  conflict  with  the  provision  of  the  State  constitution, 
that  "  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  *  We  have  seen,^  that  a  eho9e 
in  action  is  a  vested  right,  therefore  we  may  well  deem  it  to  be 
*'^  property."  But  the  question  is,  whether,  before  .reduction 
to  possession,  the  wife's  chose  in  action  is  her  own  or  her  hus- 
band's. We  saw,  in  the  last  section,  that  the  doctrine  gen- 
erally prevailing  in  this  country  holds  it  to  be  the  wife's.^ 

'  Lefever  o.  Witmer,  10  Barr,  505.     And  see  ante,  §  40. 

*  Referring  to  Woelper^s  Appeal,  2  Barr,  71 ;  Rogers  v.  Fales,  5  Barr, 
154,  157 ;  6  Whart.  188. 

'  Goodyear  o.  Rumbaugfa,  1  Harris,  Pa.  480,  481. 

^  Westervelt  o.  Gregg,  2  Eeman,  202 ;  followed  in  Norris  v,  Beyea,  3 
Kernan,  273,  ^8;  Ryder  o.  Hulse,  24  N.  Y.  372.  And  see  Dunn  o.  Sar- 
gent, 101  Mass.  336,  339. 

»  Ante,  §  38,  45. 

'  In  Ryder  o.  Hulse,  supra,  the  learned  judge  who  delivered  the  opinion 
maintained,  if  I  understand  him  rightly,  that,  on  the  death  of  the  wife,  her 
choses  in  action  do  vest  personally  in  the  husband.  If  tliis  is  New  York  doc- 
trine, it  is  not  the  doctrine  generally  prevailing  in  our  other  States.  If  this 
is  so  in  New  York,  then  it  must  follow,  that,  in  this  State,  a  husband,  on  the 
death  of  his  wife,  may  sue  for  and  recover  her  chosen  in  action  in  his  own 
name,  without  taking  nut  administration,  and  that  no  action  will  lie  in  the 
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Unless  it  is  a  joint  right,  which  we  have  seen  it  is  not,  it  must 
be  the  property  of  the  one  or  the  other;  it  qannot  belong  to 
both.  The  power  which  the  common  law  gives  the  husband 
to  reduce  the  wife's  choBe  in  action  to  his  possession  is,  of 
course,  as  already  observed,  a  valuable  interest ;  but,  in  the 
course  of  statutory  changes  in  the  law,  men  are  often  for- 
bidden, and  justly  so,  to  do  things  the  doing  of  which  would 
be  for  their  interest.  For  example,  if  a  man  owns  a  bank  of 
sand  or  gravel  near  a  large  city,  he  may  obtain  thousands  of 
dollars  by  carting  it  away  and  selling  it ;  but,  to  protect  the 
harbor,  the  legislature  may  constitutionally  forbid  his  doing 
this.^  Though  the  ownership  of  the  soil  is  vested  in  him,  he 
has  no  vested  right  in  any  particular  form  of  using  it  Per- 
haps no  statute  affecting  property,  or,  indeed,  any  thing  else, 
is  ever  passed  which  does  not  take  from  some  person  a  valua- 
ble right  which  he  enjoyed  before.  The  purpose  of  statutes  is 
to  regulate  the  actions  of  men ;  and,  if  no  one  can  be  restrained 
from  doing  to-morrow  what  he  might  lawfully  have  done  yes- 
terday, legislative  assemblies  will  be  of  but  little  use. 

§  47.  Contliiued  —  How  Statute  oonBtnied — Alabama.  —  Still, 

though  a  statute  may  constitutionally  take  from  a  husband  the 

• 

name  of  tbe  administrator.  But  I  understand  the  New  York  doctrine  as 
actually  held  to  be  the  same  as  in  other  States,  that  the  suit  is  to  be  in 
the  name  of  the  administrator.  See  Whitaker  v,  Whitaker,  6  Johns.  112; 
Schuyler  v.  Hoyle,  5  Johns.  Ch.  196 ;  Hunter  v.  Hallett,  1  Edw.  Ch.  388 ; 
JenkiDB  V.  Freyer,  4  Paige,  47.  And  see  Ransom  o.  Nichols,  22  N.  Y.  110 ; 
Barnes  v.  Underwood,  47  N.  Y.  851.  It  is  moreover  known,  that,  in  New 
York,  the  authority  of  the  equity  tribunals  to  settle  a  part  or  all  of  the  wife^s 
choaea  in  adion  on  her  and  her  children,  thus  depriving  the  husband  of  the 
power  of'  reducing  them  to  possession,  in  cases  in  which  no  fault  is  charged 
npon  him,  has  always  been  fully  maintained,  and  we  have  numerous  reported 
cases  in  this  State  in  which  it  has  been  exercised.  The  authority  has  been 
placed  expressly  on  the  ground  that  the  choses  were  not  vested ;  and,  in 
cases  where  they  were  deemed  to  be  vested,  and  the  husband  was  in  no  fault, 
the  court  has  disclaimed  the  power.  See,  for  example.  Van  Duzer  v.  Van 
Duxer,  6  Paige,  366.  And  see  Vol.  L  §  627,  645,  665,  666,  and  other  cases 
there  cited.  It  would  be  interesting  to  see  how  a  New  York  judge  would 
reconcile  the  one  class  of  decisions  with  the  other. 

'  Bishop  Stat.  Crimes,  §  565;  Commonwealth  v.  Tewksbury,  11  Met.  55. 
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right  to  reduce  the  wife's  choses  in  action  to  his  possession,  it 
is  not  every  statute  on  the  general  subject  which  attempts  to 
do  this.  And,  though  a  statute  forbidding  such  reduction  is 
truly  prospective  altogether^  and  in  no  way  retrospective  (for 
it  restrains  the  husband  frona  future  action,  and  does  not  con- 
cern itself  with  what  he  has  done  already),  a  court  might  per- 
haps, on  a  principle  already  mentioned,^  hold  it  to  apply,  in  a 
case  of  doubtful  interpretation,  only  to  choses  in  adion  coming 
to  the  wife  in  future.  Thus,  in  Alabama,  where  as  in  most 
of  the  other  States  there  have  been  numerous  changes  in  the 
form  of  the  law,  there  is  a  statute  which  at  one  time  was  in 
the  following  words :  ^^  If  any  woman,  before  and  at  the  time 
of  marriage,  shall  have  and  own  any  property  or  estate, 
whether  the  same  be  real,  personal,  or  mixed,  in  possession, 
remainder,  or  reversion,  —  or,  if  any  such  estate  shall,  after 
marriage,  by  descent,  gifl,  demise,  or  otherwise,  accrue  to  any 
woman, —  all  such  estate  or  other  property  shall  be  taken, 
held,  and  esteemed  in  law  as  the  separate  estate  of  such 
woman,  and  for  her  sole  and  separate  use,  notwithstanding 
her  coverture.  And  no  husband  shall  by  his  marriage  acquire 
a  right  to  the  property  which  his  wife  had  upon  his  marriage, 
or  which  she  may  after  acquire  by  descent,  gift,  demise,  or 
otherwise."  And  it  has  been  held  that  this  statute  does  not 
attempt  to  abridge  the  right  of  the  husband  to  reduce  to  his 
own  possession  such  choses  in  action  as  the  wife  may  have 
owned  at  the  time  of  its  enactment.^  In  one  of  the  case's,^ 
there  was  something  said  about  the  right  being  a  vested  one  in 
the  husband ;  but  the  decision  was  not  put  upon  that  ground. 
The  whole  structure  of  the  statute  seems  to  be  such  as  to  refer 
only  to  future  acquisitions  of  the  wife,  —  those  which  should 
"accrue"  to  her  afterward.  "  When  did  this  property,"  asked 
Stone,  J.,  in  one  case,  "  accrue  to  the  plaintiff  [wife]  ?    The 

>  Ante,  §  37. 

*  Kidd  V,  Montague,  19  Ala.  619 ;  Sterns  v.  Weathers,  80  AU.  712 ; 
Anderson  o.  Anderson,  37  Ala.  683,  1  Ala.  Sel.  Cas.  612.  See,  also.  Carle- 
ton  V,  Banks,  7  Ala.  32. 

'  Kidd  V,  Montague,  supra. 
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answer  must  be,  at  the  death  of  the  testator."  It  could  not, 
therefore,  have  accrued  afterward.^ 

§  48.  Conttnued  —  How  distlxigiiished  between  what  ia  reduced 
to  Poaaeaelon  and  what  ia  not.  —  Jt  is  sometimes  a  nice  ques- 
tion whether  a  particular  thing  in  action  or  a  particular  article 
of  property  has  come  so  into  the  possession  of  the  husband  as 
to  be  Tested  in  him,  within  the  foregoing  distinctions.  This 
is  believed,  however,  to  be  identically  the  same  question  which 
in  various  forms  occupied  us  through  many  pages  of  the  first 
volume,  and  it  will  not  be  well  to  resume  its  discussion  here.^ 
Tlie  reader,  who  descends  to  a  particular  examination  of  the 
multitudes  of  cases  which  have  been  adjudged  upon  this  sub- 
ject, will  find  them  to  be  in  nearly  chaotic  discord.  Some 
lines  may  perhaps  be  drawn  distinguishing  the  doctrines,  of 
the  different  States  from  one  another  ;  but  often,  in  the  same 
State,  there  will  be  discovered  cases  which  great  ingenuity,  if 
nothing  more,  will  be  required  to  reconcile. 

§  49.  Order  of  Inheritance  —  Inteataoy  —  "Will.  —  No  one  is 

heir,  distributee,  devisee,  or  legatee  until  the  person  from 
whom  he  takes  is  dead ;  and  the  right  to  make  wills  is  derived 
from  positive  law,  and  nothing  is  vested  under  a  will  until  he 
who  makes  it  dies.  Hence  8  statute  may  change  the  order 
of  inheritance  and  the  law  of  wills,  and  the  like,  as  the  legis- 
lature pleases ;  and  rights  under  laws*  of  this  sort  are  to  be 
determined  by  the  law  existing  when  the  death  takes  place. 
Statutes  making  such  changes  are  not  retrospective,  neither 
do  they  to  any  extent  divest  vested  rights.  On  this  subject 
there  is  no  diversity  in  the  authorities.^ 

§  50.  Increaae  of  Veated  Property.  —  If  bne  is  the  owner  of 
property,  so  also  is  he  of  its  increase ;  for  the  latter  follows 
necessarily  from  the  former.  A  person,  therefore,  in  whom 
property  is  vested,  cannot  be. deprived  of  its  increase.    Thus, 

'  Stems  V.  Weathers,  snpra,  at  p.  713. 

*  Vol.  I.  §  62-85.  109-155,  605-612,  645-672,  and  yarious  other  places. 

*  Marshall  o.  King,  24  Missis.  85 ;  Roby  v.  Boswell,  23  Ga.  51 ;  Mc- 
Ganghey  v.  Henry,  15  B.  Monr.  883;  Carroll  v.  Carroll,  20  Texas,  731; 
Biefaen  v.  White,  43  Barb.  92.    . 
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the  Constitution  of  California  has  the  following  provision: 
^^  All  property,  both  real  and  personal,  of  the  wife,  owned  or 
claimed  by  her  before  marriage,  and  that  acquired  afterward 
by  gift,  devise,  or  descent,  shall  be  her  separate  property  ;  and 
laws  shall  be  passed  more  clearly  defining  the  rights  of  the 
wife,  in  relation  as  well  to  her  separate  property  as  to  that 
held  in  common  with  her  husband."  And  it  was  adjudged  that 
the  legislature  could  not  constitutionally  pass  a  law  subject- 
ing the  proceeds  or  increase  of  the  wife's  separate  estate  to 
the  claims  of  the  husband's  creditors.'  ^^  It  is  not  perceived," 
said  Baldwin,  J.,  ^'that  property  can  be  in  one,  in  full  and 
separate  ownership,  with  a  right  in  another  to  control  it 
and  enjoy  all  of  its  benefits.  The  sole  value  of  property  is  in 
its  use ;  to  dissociate  the  right  of  property  from  the  use,  in 
this  class  of  cases,  would  be  to  preserve  the  name,  the  mere 
shadow,  and  destroy  the  thing  itself,  the  substance.  It  would 
be  to  make  the  wife  the  trustee  for  the  husband,  holding  the 
legal  title,  while  he  held  the  fruits  of  that  title."  ^  As  to  these 
observations  of  the  learned  judge,  however,  while  they  are 
undoubtedly  just  in  their  application  to  the  question  under 
discussion,  they,  like  all  other  judicial  observations,  are  liable 
to  mislead  if  we  attempt  to  apply  them  to  other  facts  and  other 
questions.  The  use  of  a  thing  is  often  in  one  person  and  the 
reversion  in  another,  and  the  owners  of  things  are  frequently 
restrained  in  the  manner  of  their  enjoyment ;  but,  where  the 
use  is  in  one  and  the  reversion  in  another,  the  person  in  whom 
is  the  reversion  does  not  have  the  whole  thing  as  his  *^  separ- 
ate property,"  which  are  the  words  of  the  California  consti- 
tution. 

§  51.  Wife's  Barnings.  —  We  saw  in  the  first  volume,^  that, 
in  point  of  law,  under  the  rule  of  the  common  law,  the  services 
of  the  wife  belong  to  the  husband  the  same  as  do  his  own ; 
and  that,  consequently,  if  the  wife  renders  personal  labor  to 
a  third  person,  the  claim  upon  such  person  for  compensa- 
tion for  the  labor  is  not  her  chose  in  action  but  his.     It  stands 

■  George  o.  Ransom,  16  Cal.  322,  324. 
•  Vol.  L  §  21,  212-216,  886. 
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on  exactly  the  same  footing  in  point  of  law  as  if  he  had  ren- 
dered the  labor  himself.  Hence  it  is  a  legal  proposition  about 
which  there  is  no  question,  that  it  is  not  competent  for  legis- 
lation in  our  States  to  convert  money  due  from  third  persons 
for  past  services  of  the  wife,  or  the  avails  of  her  past  labor  in 
any  other  form,  into  separate  property,  vested  in  her.^  Thus, 
also,  in  matter  of  interpretation,  where  a  statute  provided  that 
aU  property  of  whatever  name  or  description  which  '^  shall 
accrue  to  any  married  woman,  by  will,  descent,  deed  of  con- 
veyance, or  otherwise,  shall  be  owned,  used,  and  enjoyed  by 
such  married  woman  as  her  own  separate  property,"  the  pro- 
vision was  held  not  to  comprehend  the  fruits  of  her  earnings  ; 
because  they  do  not  accrue  to  her,  but  to  her  husband.^  But 
it  is  equally  plain,  that,  within  principles  discussed  in  the  fore- 
going sections,  it  is  competent  for  legislation  to  vest  the  avails 
of  a  wife's  future  services  in  her,  even  where  the  marriage  took 
place  under  the  old  law.  Statutes  in  terms  doing  this  have 
been  passed  in  some  of  our  States,  and  the  author  is  not  aware 
that  their  constitutionality  has  ever  been  questioned.  The 
common-law  right  of  the  husband  to  the  avails  of  his  wife's 
labor  is  a  highly  valuable  one ;  probably,  in  the  aggregated 
facts  of  the  marriages  in  the  United  States,  it  is  of  vastly  more 
pecuniary  value  than  all  the  other  rights  which  the  common 
law  gave  the  husband ;  yet  it  is  apparent  that,  valuable  as  this 
right  is  to  the  husband,  his  claim  to  the  avails  of  his  wife's 
services  does  not  vest  in  him,  within  the  meaning  of  the  term 
^'  vest "  already  given,  until  the  labor  is  performed ;  therefore 
legislation  may  constitutionally  declare  that,  when  it  is  per- 
formed, the  avails  shall  vest,  not  in  him,  but  in  her.  If  some 
of  the  reasoning  which  has  been  employed  by  judges  in  oppo- 
sition to  doctrines  set  down  in  the  last  four  sections  were  sound, 

*  '  The  reader,  who  is  looking  into  this  question,  may  like  to  consult  and 
comptre  the  following  cases :  Brackett  v.  Drew,  20  N.  H.  441 ;  Filer  v.  New 
York  Central  Railroad,  49  N.  Y.  47 ;  Woodbeck  v.  Havens,  42  Barb.  66 ; 
Hinman  v.  Parkis,  33  Conn.  188. 

'  Raybold  v.  Raybold,  8  Harris,  Pa.  308.    And  see  Henderson  v.  War- 
mack,  27  Missis.  830. 
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the  result  would  be,  that  the  legislation  now  under  considera- 
tion would  be  unconstitutional. 

§  52.  'Wife's  Anta-nnptial  Debts. — The  claims  of  the  creditors 
of  the  wife  upon  the  husband  for  her  ante-nuptial  debts  are 
analogous  to  those  of  the  husband  upon  her  debtors  for  her 
ante-nuptial  choses  in  action.^  At  the  common  law,  marriage 
does  not  free  the  wife  from  liability  for  her  ante-nuptial  debts ; 
but,  if  a  creditor  would  sue  her  during  the  coverture  for  such 
a  debt,  Jie  must  join  the  husband  with  her  as  defendant,  '^  for 
conformity,"  as  Lord  EUenborough  observed,^  because  a  mar- 
ried woman  is  not  liable  to  be  sued  alone.  If  he  recovers 
judgment,  the  judgment  being  against  the  two  jointly,  he  can 
collect  it  out  of  the  property  of  either.^  Now,  this  being  so, 
it  follows,  that,  though  the  wife's  creditor  has  in  this  ehose  in 
action  a  vested  claim  against  her,  his  claim  against  the  husband 
is  the  more  contingent  one  to  levy  execution  on  his  estate,  if,  in 
a  suit  against  husband  and  wife,  he  recovers  judgment  during 
the  husband's  lifetime.  Consequently  the  Kentucky  court  held, 
that  the  statute  of  1846,  removing  the  liability  of  husbands  for 
the  debts  of  their  wives  contracted  before  coverture,  has  an 
immediate  application,  and  releases  those  who  were  married  at 
the  time  of  Che  passage  of  the  act,  as  well  as  those  contracting 
marriage  afterward ;  but,  as  the  property  of  the  wife  is  still 
liable  for  her  debts,  the  husband  must  be  joined  with  her  in 
actions  on  her  debts.  And  Simpson,  J.,  observed,  among  other 
things,  as  follows :  '^  As  the  law  stood  previous  to  the  passage 
of  the  act,  the  debt  of  a  feme  sole  was  not,  on  her  marriage, 
considered  as  transferred  to  her  husband.  If  it  had  been,  he 
or  his  executor  would  have  been  liable  after  the  termination 
of  the  coverture.  The  debt  remained  hers,  notwithstanding 
her  marriage  ;  and,  upon  her  husband's  death,  if  the  debt  was 

unpaid,  her  liability  existed,  as  it  had  done  prior  to  her  mar- 

• 

*  Ante,  §  45.  '  Woodman  «.  Chapman,  1  Camp.  189. 

*  Vol.  I.  §  58,  894,  914 ;  Mitchmson  v.  Hewson,  7  T.  R.  848 ;  Cole  r. 
Shartleff,  41  Yt  311 ;  Jones  v.  Walkup,  5  Sneed,  Tenn.  135 ;  Hawk  «.  Har- 
man,  5  Binn.  43;  Angel  v,  Felton,  8  Johns.  115;  Dickson  v.  Miller,  11 
Sm.  &  M.  594 ;  Bryan  v,  DoolitUe,  38  Ga.  255. 
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riage."  Therefore  the  creditor's  claim  upon  the  husband  was 
not  a  vested  right.  ^^  The  liability  of  the  husband,"  he  added, 
^^  was  only  contingent.  The  death  of  either  himself  or  his  wife 
destroyed  the  liability.  The  principle  upon  which  he  was  lia- 
ble for  the  debts  of  the  wife  was  not  that  he  was  entitled  to  her 
property,  or  that  she  was  considered  unable  to  pay  her  debts 
in  consequence  of  her  property  having  passed  to  her  husband. 
.  •  .  The  protection  of  the  wife,  and  not  the  advantage  of  the 
creditor,  was  the  true  foundation  of  the  husband's  liability."  ^ 
§  58.  Coiioliuion  —  Stunmary.  —  The  doctrine,  in  a  single 
word,  is,  that,  in  cases  of  doubt,  the  statute  is  to  be  construed 
as  intended  to  operate  only  prospectively ;  and  that  it  is  not 
competent  for  the  legislative  body  to  give  it  such  a  retrospec- 
tive operation  as  shall  make  it  divest  rights  which  are  vested. 
But  it  may  direct  the  future  conduct  of  the  married  parties  or 
of  third  persons,  even  though  the  result  should  be,  that,  by  the 
new  law,  one  is  deprived  of  the  privilege  of  prosecuting  valu- 
able interests,  or  attaining  valuable  ends,  which  were  open  to 
him  under  the  old  law. 

1  Faltz  V.  Fox,  9  fi.  Monr.  499,  500,  501. 

61    . 


§  54  STATUTORY  MODIFICATIONS.  [Bk.  HI. 


CHAPTER  V. 

HOW  FAR  THE  STATUTES  AFFECT  EXISTING  MARRIAGES. 

§  54.  Marriage  not  a  Contract  but  Status  —  Power  of  the  Iieg- 
ialature  over  the  Marital  Relation.  —  In  the  work  on  the  law  of 
Marriage  and  Divorce,^  the  author  had  occasion  to  show,  that 
marriage,  while  it  originates  in  a  contract,  is  not  itself  a  con- 
tract, but  a  status.  The  old  idea,  derived  from  ecclesiastical 
sources,  was,  that  in  law  as  well  as  in  the  religion  of  the  Church 
of  Rome,  marriage  is  a  sacrament,  and  as  such  distinguishable 
from  all  mere  civil  unions.  But  that  idea  was  long  ago  ex- 
ploded, while  yet  the  judges  who  earliest  rejected  it  made 
use  of  very  inaccurate  language  ;  defining  marriage  as  a  ^^  con- 
tract," a  "  civil  contract,"  a  "  mere  civil  contract,"  and  the 
like.  And  in  truth  the  act  by  which  a  marriage  is  entered 
into  is  a  contract,  a  mere  civil  contract ;  but  the  perfected 
marriage  is  no  more  a  contract  than  the  woven  silk  is  a  worm. 
Two  capable  persons  mutually  agree  to  assume  the  marriage 
status,  the  one  as  husband,  and  the  other  as  wife  ;  and,  when 
they  do  assume  it,  by  becoming  husband  and  wife  to  each 
other,  there  is  nothing  more  for  the  agreement  to  operate  upon, 
and  it  ceases  to  have  a  potential  existence.  It  is  like  a  con- 
tract by  which  one  is  to  build  a  house  and  the  other  is  to  pay 
a  specific  sum  of  money  for  it ;  here,  when  the  house  is  built 
and  paid  for,  the  contract  is  at  an  end,  and  it  no  longer  regu- 
lates the  relations  of  those  who  constituted  the  parties  to  it. 
The  house  is  not  a  contract.  Consequently  the  provision  of  the 
Constitution  of  the  United  States,  prohibiting  the  States  from 
passing  any  "  law  impairing  the  obligation  of  contracts,"  ^  has 

'  1  Bishop  Mar.  &  Div.  §  3  et  seq.     And  see  Vol.  I.  of  this  work,  §  23  et 
seq. ;  Askew  o.  Dupree,  30  Ga.  173. 
«  Const.  U.  S.  art.  1,  §  10. 
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no  relation  whatever  to  an  executed  marriage.^  If,  therefore, 
after  a  marriage  has  been  celebrated,  a  statute  authorizes  a 
divorce  for  conduct  which  was  not  unlawful  at  the  time  of  its 
celebration, —  or,  as  a  general  proposition,  for  what  was  done 
before  the  statute  was  passed, —  it  is  not  consequently  to  be 
adjudged  unconstitutional.^  The  State  controls  the  marriage 
status  of  its  subjects,  and  from  time  to  time  enacts  new  laws 
to  regulate  it,  as  the  public  interests  may  be  deemed  to 
require. 

§.55.  Rights  of  Property  —  Vested  Rights  —  Not  vested  — 
Bzprese  Statutes.  —  Still  a  distinction  is  always  recognized 
between  the  mere  naked  status  of  marriage,  and  the  rights  of 
property  which  attend  upon  it.^  And,  as  respects  the  subject 
of  tliis  chapter,  it  is  plain  that  the  distinction  may  be  stated  as 
follows.  If,  in  consequence  of  the  marriage,  or  in  consequence 
of  any  thing  else,  a  right  of  property  has  vested,  in  one  of  the 
parties,  it  cannot  be  divested  by  a  statute  ;  while,  as  to  rights 
not  vested,  there  is  nothing  in  what  is  sometimes  termed  the 
contract  of  marriage  to  prevent  the  legislature  changing  the 
rule  by  which  they  will  afterward  vest.*  This,  however,  is 
precisely  the  doctrine,  and  nothing  else,  explained  in  our  last 
chapter.  It  is  obvious,  however,  that  there  may  be  circum- 
stances in  which,  within  this  doctrine,  it  will  be  important  to 
inquire  whether  the  particular  marriage  was  celebrated  after 
the  statute  went  into  effect,  or  bofore.  And  some  of  the  stat- 
utes, in  terms,  make  the  distinction  essential.^    But  no  further 

1  1  Bishop  Mar.  &  Div.  §  8,  665-^69,  2  lb.  §  199 ;  Cooley  Const.  Lim. 
284,  286 ;  White  ©.  White.  6  Barb.  474. 

*  1  Bishop  Mar.  &  Div.  §  667,  696. 

»  Vol.  I.  §  24,  26;  1  Bishop  Mar.  &  Div.  §  14,  15,  693,  694;  2  lb- 
§  169-170  c,  199  c,  381  a,  382,  and  various  other  places. 

*  Kelly  V,  McCarthy,  3  Brad.  7 ;  Smith  v.  Colvin.  17  Barb.  167 ;  Snyder 
V.  Snyder,  3  Barb.  621 ;  Ryder  v.  Hulse,  24  N.  Y.  372. 

*  The  reader  may  perhaps  find  it  convenient  to  consult  the  following 
cases  in  this  connection.  Norris  v.  Beyea,  3  Kernan,  273 ;  Perkins  v.  Cot- 
trell,  16  Barb.  446;  Sleight  v.  Read,  18  Barb.  159;  Blood  v.  Humphrey, 
17  Barb.  660;  White  v.  White,  6  Barb.  474;  Rieben  v.  White,  43  Barb. 
92 ;  Sharpless  o.  West  Chester,  1  Grant,  Pa.  267 ;  Cunningham  v.  Gray,  20- 
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elucidations  of  doctrines  appear  to  be  necessary  in  this  con- 
nection. 

§  56.  Summary.  —  The  doctrine  in  other  words  is,  that,  in 
some  of  the  States,  the  legislature  has  in  fact  distinguished 
between  prior  and  subsequent  marriages ;  and,  where  it  has, 
the  courts  must  follow  the  legislative  mandate.  Where  it  has 
not,  the  statute  may  apply  to  the  two  classes  of  marriages 
alike,  except  that  it  cannot  divest  a  vested  right.  Perhaps, 
as  matter  of  interpretation,  the  doctrine  that  as  a  general  rule 
a  statute  will  be  construed  prospectively  and  not  retrospec- 
tively,^ may  in  some  circumstances  prevent  its  being  applied  to 
a  former  marriage  when  it  would  be  applied  to  a  subsequent 
one. 

Misso.  170;  Tally  o.  Thompson,  20  Misso.  277;  Willis  o.  Cadenhe&d,  28 
Ala.  472 ;  Barbee  v,  Wimer,  27  Misso.  140 ;  Harvey  o.  Wickham,  23  Misso. 
112 ;  McLellan  v.  Nelson,  27  Maine,  129. 
>  Ante,  §  37. 
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CHAPTER  VI. 

WHAT  IN  LEGAL  PRINCIPLE  ARE  THE  CONSEQUENTIAL  EFFECTS 
OF  THESE  STATUTES  IN  THINGS  NOT  WITHIN  THEIR  TERMS. 

Sect.  67, 68.  lotrodactioD. 

69-64.  Some  Rales  stated. 
66-78.  ApplicatioDS  of  Rules. 

§  57.  Purposes  and  Scope  of  this  Chapter.  —  If  a  thing,  not 
the  subject  of  property  at  the  common  law,  is  made  Buch  by 
statute,  then  it  follows  that  any  person  who  possesses  this 
thing  in  the  way  of  ownership  may  sue  at  the  law  another  who 
wrongfully  carries  it  away,  though  the  statute  is  silent  on  tlie 
point.  This  is  a  consequential  effect  of  the  statute.  We 
have  seen,  that  all  statutes,  whether  they  are  to  be  construed 
strictly  or  liberally,  have  their  consequential  effects.^  For  ex- 
ample, a  statute  creating  a  crime  is  to  be  strictly  construed  ; 
yet,  as  said  in  Bacon's  Abridgment,  ^^  if  an  offence  be  made  fel- 
ony by  a  statute,  such  statute  does  by  necessary  consequence 
subject  the  offender  to  the  like  attainder  and  forfeiture,  and 
does  require  the  like  construction  as  to  those  who  shall  be 
accounted  accessories  before  or  after  the  fact,  and  to  all  other 
intents  and  purposes,  as  a  felony  at  the  common  law."  ^  It 
follows,  therefore,  that  these  married-women  statutes  must 
have  their  consequential  effects  as  to  things  not  mentioned  in 
them.  But  it  is  not  always  plain  what  these  consequential 
effects  are.  Often  the  question  is  a  complicated  one,  and  on 
numerous  points  the  judges  differ.  These  differences  will  meet 
us  at  every  turn  through  the  succeeding  chapters  of  this  vol- 
ume. For  the  purposes,  therefore,  of  condensation,  and  of 
giving  all  possible  practical  help  to  the  courte  and  practising 

*  Ante,  S  18»  21  et  seq. 

*  Bac.  Abr.  Statate,  B.  And  for  a  wider  discussion  of  this  general  doc- 
trine, see  Bishop  Stat.  Crimes,  §  122  et  seq. 
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lawyers  in  the  various  classes  of  cases  in  which  these  questions 
of  conflict  will  hereafter  arise,  the  author  has  deemed  it  best 
to  present  here  a  view  of  the  subject  as  it  stands  in  legal  prin- 
ciple. By  legal  principle  he  means  those  rules  of  interpreta- 
tion which  have  heretofore  been  established  by  adjudication  in 
other  cases  ;  and  which,  therefore,  bind  the  courts  in  these 
cases  just  as  firmly  as  do  the  fresh  judgments  on  the  exact 
point  in  question.^  The  decisions  under  these  statutes  will 
come  up  for  review  in  other  connections  ;  and,  in  this  chapter, 
it  is  not  proposed  to  refer  to  them. 

§  58.  How  the  Chapter  divided.  —  We  shall  consider,!.  Some 
Rules  which  determine  the  Consequential  Effects  of  Statutes ; 
II.  Some  Applications  of  the  Rules  to  these  Married- Women 
Statutes. 

/.  Some  Mules  which  determine  the  Consequential  Effects  of 

Statutes. 

§  59.  How  of  the  Rules  —  Rule  One.  —  The  rules  now  to  be 
set  before  the  reader  are  not  found  in  express  terms  in  the 
books,  though  they  are  there  in  substance  and  eflect.  There- 
fore the  author  will  be  compelled  to  state  them  in  his  own 
words,  but  he  will  refer  to  authorities  showing  his  enunciations 
to  be  correct. 

First.  Where  a  statvite  creates  a  thing ^  the  like  of  which  exists 
at  the  common  laWy  the  thing  created  is  the  same  in  its  attendants 
and  consequences  as  the  common-law  thing, 

§  60.  Rule  One  expounded  and  enforced.  —  What  is  said  in 
the  opening  section  of  this  chapter  will  show  the  meaning  of 
this  rule,  and  the  sort  of  authority  on  which  it  is  based.  It  is 
one  of  the  emanations  from  the  broader  proposition  that  ^'  all 
provisions  of  law,  statutory  and  common,  at  whatever  several 
dates  established,  are  to  be  construed  together,  as  contracting, 
expanding,  enlarging,  and  attenuating  one  another  into  one 
harmonious  system  of  jurisprudence."  ^    And  the  author  has 

>  See  Bishop  First  Book,  §  98-105. 
*  Bishop  Stat.  Crimes,  §  123. 
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heretofore  expressed  it  in  the  following  words  :  ^^  Whatever  is 
newly  created  by  statute  draws  to  itself  the  same  qualities  and 
incidents  as  if  it  had  existed  at  the  corhmon  law.^^  ^  Passing 
over  the  illustrations  given  in  the  opening  section  of  this  chap- 
ter, we  have  the  following.  If  a  man  commits  what  the  com- 
mon law  deems  to  be  a  wrong,  he  is  liable  to  be  indicted  should 
the  injury  fall  on  the  entire  community,  or  to  be  sued  by  a  pri- 
vate person  should  the  injury  fall  specially  on  him  ;  or,  where 
the  injury  is  both  public  and  private,  he  is  subject  both  to  the 
private  suit  and  the  public  indictment.^  Precisely  the  same 
consequence  follows  where  a  statute  forbids  a  thing  —  that  is, 
makes  the  doing  of  it  a  wrong  —  but  is  silent  on  th§  question 
of  an  indictment  or  suit  against  the  wrong-doer.  The  statutory 
wrong  is  viewed  the  same  as  the  common-law  wrong :  if  the 
public  i&  injured  by  it,  an  indictment  will  lie  ;  or,  if  a  private 
individual,  the  wrong-doer  is  liable  to  his  suit.^         « 

§61.  Continned — Limits  of  the  Rule.  —  The  doctrine,  just 
as  above  stated,  is  sound,  clear,  and  supported  by  a  series  of 
unvarying  decisions,  extending  back  into  the  earliest  periods  of 
our  law.  But  any  change,  though  slight,  in  the  facts,  is  liable 
to  vary  the  doctrine  applicable  to  them,  or  render  it  uncertain. 
Thus,  it  is  generally  said,  that,  if  the  statute  which  creates  a 
right  provides  a  remedy,  the  statutory  remedy  is  exclusive,  and 
the  proceeding  at  the  common  law  is  not  permissible.^  But 
the  author  had  occasion  to  consider  elsewhere,  that  possibly 
this  doctrine  is  too  broad  ;  it  being  held,  for  example,  by  some 
courts,  that,  if  there  is  a  general  prohibition  in  one  clause  or 
in  one  section  of  a  statute,  and  a  remedy  provided  in  a  sep- 
arate clause  or  section  of  the  same  statute,  the  latter  remedy 
shall  be  deemed  only  cumulative,  and  the  offender  may  still  be 
prosecuted,  under  the  general  prohibition,  by  the  common-law 

1  lb.  §  139.  '  Bishop  Crim.  Law,  5th  ed.  §  32,  230-254. 

'  Bishop  Stet.  Crimes,  §  138 ;  1  Bishop  Crim.  Law,  5th  ed.  §  237-239 ; 
Dwar.  Stat.  2d  ed.  536;  Colburn  v.  Swett,  1  Met.  232,  235;  Rex  v.  Sains- 
barj,  4  T.  R.  451,  457 ;  Case  of  the  Marshalsea,  10  Co.  68,  75  5. 

«  Bishop  Stat.  Crimes,  §  249 ;  Elder  v,  Bemis,  2  Met.  599,  604 ;  Ren- 
wick  V.  Morris,  7  Hill,  N.  Y.  575 ;  Rex  v.  Wright,  1  Bur.  543. 
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methods.  And  by  all  opinions  it  is  so  where  the  prohibition 
is  in  one  statute,  and  the  particular  remedy  is  given  by  a  sep- 
arate and  subsequent  statute.^  The  true  view  plainly  is,  that 
each  case  of  this  general  sort  is  to  be  looked  at  by  itself  to  as- 
certain the  legislative  intent  in  the  particular  instance.  Thus, 
in  one  case  in  the  Queen's  Bench  in  England,  the  broad  doctrine 
appears  to  be  laid  down,  that,  where  a  statute  confers  a  right  and 
annexes  a  penalty  for  its  infringement,  the  party  injured  cannot 
have  his  common-law  action  for  the  statutory  wrong ; '  and,  in 
a  later  case,  the  direct  contrary  is  apparently  laid  down  in  the 
Exchequer,  with  no  overruling  in  terms  of  the  doctrine  of  the 
Queen's  Qench,  but  on  the  express  authority  of  another  Queen's 
Bench  case.^  The  author  believes  that  these  two  opposite  de- 
cisions are,  truly  viewed,  not  in  conflict ;  yet  it  is  not  deemed 
best  to  trace  the  matter  further  here. 

§  62.  Rnle  Two.  —  This  view  of  our  first  rule  introduces  us 
to  the  second ;  namely,  — 

Secondly.  If  the  thing  created  by  a  statute  is  UfUike  any  thing 
before  existing  in  the  lawj  and  the  statute  provides  any  method 
by  which  it  can  be  enjoyed^  the  statutory  provision  is  exelusivej 
and  resort  cannot  be  had  to  the  prior  law. 

It  is  not  possible  to  cite  authorities  to  support  this  rule  in 
exact  terms.  But  it  clearly  results  from  what  is  laid  down 
in  the  last  section,  and  from  multitudes  of  analogies  in  the  law. 

§  63.  Rule  Three  :  — 

Thirdly.  TJhough  the  thing  given  by  a  statute  is  unlike  any 
thing  previously  existing  in  the  laWy  still  its  enjoyment  must  be 
made  effectual  by  interpretation  ;  and^  if  the  statute  is  without 
sufficient  provisionSj  the  court  will  supply  them  from  the  analo- 
gies of  the  prior  law, 

*  See,  for  a  fuller  exposition  of  the  doctrine,  with  the  authorities.  Bishop 
Stat.  Crimes,  §  249-253.    And  see  United  SUtes  v.  Hartwell,  6  WaL  385. 

'  Stevens  v.  tfeacocke,  11  Q.  B.  731.  The  court  say  that  the  doctrine 
is  sustained  by  Underhill  v.  EUicombe,  McL.  &  Y.  460 ;  and  Rochester  «• 
Bridges,  1  B.  &  Ad.  847,  859. 

'  Atkinson  o.  Newcastle,  &c..  Waterworks,  Law  Rep.  6  Exch.  404,  fol- 
lowing Couch  V,  Steel,  3  Ellis  ft  B.  402. 
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Tliat  the  statute  must  be  made  effectual  we  have  already 
seen.^  Every  statute  is  passed  for  a  purpose ;  all  statutes  carry, 
by  implication,  consequences  beyond  their  terms  ;^  thence  it 
follows,  that  the  legislature  is  supposed  to  imply  by  every 
enactment,  what,  though  not  expressed,  will  make  the  enact- 
ment effectual.  And  ^^  what  is  implied  in  a  statute  is  as  much 
a  part  of  it  as  what  is  expressed."  ^  It  is  the  same  in  other 
things  in  tlie  law.  Thus,  if  a  man  conveys  to  another  a  parcel 
of  a  larger  piece  of  land,  and  the  land  conveyed  is  not  on  a 
highway  and  not  on  the  grantee's  other  land,  a  way  to  it 
through  the  grantor's  unconveyed  land  is  implied  in  the  grant; 
because  otherwise  the  grantee  could  not  enjoy  wliat  was  con- 
veyed, and  the  grant  would  be  ineffectual.^  It  is  clear,  there- 
fore, that,  in  these  cases,  the  court  must  accept  something  as 
implied ;  but,  by  well-established  doctrine,  all  statutes  must 
be  construed,  when  possible,  to  harmonize  with  the  ordinary 
modes  of  procedure,  and  with  the  prior  law ;  ^  hence  it  follows 
tliat  what  is  to  be  taken  as  implied  by  the  statute  must  be 
drawn  as  far  as  possible  from  the  laws  already  existing. 

§  64.  Rule  Four.  —  Out  of  our  third  rule  proceeds  a  fourth. 
Itis  — 

Fourthly.  Where  a  statute  is  thtis  enlarged  hy  implication^  the 
matter  supplied  shall^  if  possible  y  be  such  as  does  not  conflict  with 
any  prior  rule  of  the  unwritten  or  statutory  law. 

This  rule  is  only  a  particular  form  of  stating  what  has  been 
from  the  earliest  periods  of  our  law  established  by  abundant 
and  familiar  authorities.  Thus,  it  is  old  doctrine  that  statutes 
are  to  be  construed  according  to  the  rule  and  reason  of  the 
common  law;^  and,  in  general,  not  as  changing  the  common 

>  Ante.  S  21  et  seq.  *  Ante,  §  57. 

'  United  States  o.  Babbit,  1  Black,  55,  61 ;  Gelpcke  o.  Dubuque,  1  Wal. 
220.  *'  That  which  is  implied  by  any  act  is  equal  to  express  words  in  the 
act."  Stradling  v.  Morgan,  Flow.  199,  204 ;  s.  P.  WiUion  v,  Berkley,  Plow. 
223,  248. 

^  Washb.  Easem.  163  et  seq. 

*  Bishop  Sut.  Crimes,  §  114^  124. 

*  Chudleigh^s  case,  1  Co.  120  a,  134  a;  Beniger  o.  Fogossa,  Flow.  1, 10 ; 
Stowel  V.  Zouch,  Flow.  353,  365;  Harbert's  case,  3  Co.  11, 13  6. 
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law  ^  or  a  prior  statute  ^  further  than  their  express  words  re- 
quire. And  the  same  doctrine  governs  all  our  courts  to  the 
present  day.^  In  the  language  of  Simpson,  C.  J.,  sitting  in 
the  Kentucky  court :  ^^  An  intention  to  change  a  wellnsettled 
rule  of  law  should  clearly  appear,  before  the  presumption 
should  be  indulged  that  such  a  change  has  been  produced  by 
an  act  of  the  legislature."  ^  For.  example,  if  an  affirmative 
statute  gives  a  new  right,  this  does  not  take  away  a  preex- 
isting right,  where  the  two  can  stand  together.  Still  it  has 
been  held,  that,  if  from  the  enactment  in  question  it  plainly 
appears  the  legislature  did  not  mean  the  two  rights  should 
stand  together,  the  one  last  established  shall  prevail  over  the 
prior  law.* 

§  66.  Rule  nve.  —  There  are  certain  rules  of  the  law  which 
grow  out  of  particular  reasons,  and  are  supported  by  them,  as 
the  living  tree  is  by  the  soil  in  which  it  stands.  And  as,  if 
the  soil  is  taken  away,  the  tree  must  fall ;  so,  if  the  reasons 
of  the  rule  are  removed  by  a  statute,  the  rule  itself  must  cease. 
Hence  one  of  the  maxims  of  the  law  is,  Oessante  ratione  legis 
ce8sat  ipsa  lex;  which  has  been  interpreted,  ^^  Reason  is  the 
soul  of  the  law,  and  when  the  reason  of  any  particular  law 
ceases,  so  does  the  law  itself."  ®  The  author  has  had  occasion 
elsewhere  to  consider  this  maxim  somewhat,  and  how  it  is 
applied ;  ^  and  the  result  is,  that,  in  some  cases  at  least,  it  has 
proved  itself  to  be  a  very  uncertain  guide  to  the  courts,  differ- 
ent judges  taking  opposite  views  on  the  question  of  its  applica- 
bility to  the  same  facts.  If  a  certain  rule  of  the  law  rests,  in 
truth,  upon  specific  reasons,  which  can  be  enumerated,  and 
upon  no  others,  and  those  reasons  are  all  taken  away,  then 

^  Rex  V.  Bishop  of  London,  1  Show.  441,  455,  485 ;  Arthur  v.  Boken- 
ham,  11  Mod.  148,  150. 

*  Foster's  case,  11  Co.  56,  61 ;  Thomby  v.  Fleetwood,  10  Mod.  114, 118; 
Hay  den  v.  Carroll,  3  Ridgw.  545,  599 ;  Gregory's  case,  6  Co.  19  6. 

*  Bishop  Stat.  Crimes,  §  86,  88,  114,  119,  122-146,  151-162. 

*  Lee  V,  Forman,  3  Met  Ky.  114,  116. 

»  O'Flaherty  v,  McDoweU,  6  H.  L.  Cas.  142,  157. 

'  Broom  Leg.  Max.  2d  ed.  118. 

T  1  Bishop  Crim.  Law,  5th  ed.  §  273-275,  805-807. 

60 


Ch.  VI.]  CONSEQUENTIAL  EFFECTS.  §  66 

plainly  the  rule  must  fall.  But  if  a  single  one  of  the  props  of 
reason  is  removed,  or  if  two  or  three  are,  while  yet  one  or  more 
shall  be  found  to  remain,  it  dqes  not  follow  therefore  that  the 
rule  ceases.  Now,  it  will  be  found  that  not  many  rules  of  our 
law  rest  on  a  single  reason,  and  most  of  them  have  a  variety 
of  reasons  for  their  support,  on  any  one  of  which  they  would 
stand  without  aid  from  the  others.^  A  judge  or  a  text-writer, 
discussing  a  rule,  gives  such  reasons  for  it  as  are  pertinent  to 
his  particular  thread  of  discourse ;  but  he  does  not  attempt 
to  enumerate  the  reasons  iil  full,  for  he  has  no  occasion  to  do 
this.  Hence  it  is  often  a  bold  thing  for  a  court  to  say,  that  a 
statute  has,  in  fact,  removed  all  the  reasons  on  which  a  rule 
of  the  common  law  rests,  and  therefore  hold  the  rule  no  longer 
to  exist.  Yet,  where  the  court  can  clearly  see  that  the  fact 
is  80,  it  must  declare  the  consequence ;  unless  the  case  falls 
within  another  class,  of  uncertain  limits,  namely,  where  the 
rule,  once  established  on  a  particular  reason,  has  ceased  to  be 
connected  with  the  reason  on  which  it  rested,  and  remains  as 
a  mere  technical  doctrine  of  the  law.  Under  such  circum- 
stances, it  does  not  change  with  its  particular  reason.  Our 
fifth  rule  of  interpretation,  therefore,  let  us  state  as  follows: — 
Fifthly.  Where  a  statute  has  taken  away  all  the  reasons  on 
which  a  rule  of  the  law  rested^  and  the  rule  has  no  existence  in 
the  law  other  than  as  resting  on  those  reasons^  the  effect  of  the 
statute  is  to  abrogate  the  rule, 

II.  Some  Applications  of  the  Rules  to  these  Married-Women 

Statutes. 

§  66.  Wife's  Control  over  her  Statutory  Property.  — The  reader 

will  bear  in  mind,  that,  under  this  sub-title,  we  are  considering 
the  several  questions  in  the  light  of  legal  doctrine  merely,  and 
that  the  particular  adjudications  of  the  courts  relating  to  them 
are  reserved  for  other  parts  of  this  volume.  From  the  rule 
which  we  have  numbered  one  it  follows,  as  already  in  effect 

'  And  see,  in  this  connection,  the  chapter  in  Bishop  First  Book  begin- 
ning at  §  127. 
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observed,  thai,  if  a  atatute  makes  property  of  a  thing  which 
was  not  such  at  the  common  law,  all  the  incidents  of  property, 
as  known  to  the  prior  law,  are  thereby  attached  to  the  thing  by 
implication.  Bat  if  a  statute  simply  invests  a  married  woman 
with  property  which  by  the  previous  law  would  have  gone  to 
her  husband,  does  she,  therefore,  have  over  it  the  same  power 
which  otherwise  the  husband  would  possess?  Now,  before 
answering  this  question  we  must  call  to  mind  the  fact,  that,  in 
our  system  of  jurisprudence,  the  ownership  of  property  and  the 
power  of  disposition  over  it  are  not  necessarily  inseparable, — 
a  person  may  possess  either  one  of  these  without  the  other. 
An  imperfect  illustration  of  this  proposition  may  be  seen  in 
the  various  rules  which  determine  the  powers  of  guardians  and 
their  wards  over  what  belongs  to  the  ward.  And  in  various 
relations  one  person  may  have  the  power  of  disposition  over' 
another's  property,  while  the  owner  has  not  that  power  himself. 
And  wo  saw  in  the  first  volume  that,  while  under  various  cir- 
cumstances a  married  woman  may  own  property  at  the  com- 
mon law,  and  under  others  she  may  in  equity,  yet  her  power 
of  disposition  over  it  is  very  much  limited ;  in  some  circunv- 
stances,  in  equity,  she  may  exercise  it  alone,  and  in  others  she 
cannot  exercise  it  at  all,  but  mostly  wliere  the  power  exists  it 
can  be  put  forth  only  in  concurrence  with  the  husband.^  And 
there  are  circumstances  in  which  the  property  of  the  wife  can* 
not  be  disposed  of  even  by  the  joint  act  of  the  two.  If,  for 
example,  a  woman  at  the  marriage  owns  a  remainder  or  rever- 
sion in  a  chattel,  this  by  the  common  law  does  not  pass  to  her 
husband ;  and,  until  the  preceding  estate  is  terminated,  neither 
she  nor  the  husband  nor  the  two  together  can  make  to  a  third 
person  a  conveyance  of  it  which  will  defeat  her  right  to  it  if 
the  remainder  or  reversion  does  not  fall  in  until  after  the  cov- 
erture is  terminated,'  —  a  doctrine,  however,  not  quite  every- 
where accepted.'  Again,  at  the  common  law,  a  woman  after 
her  marriage  owns  still  the  real  estate  winch  was  hers  before, 
subject  merely  to  certain  possessory  and  freehold  interests  with 

1  Vol.  I.  §  89,  40,  165-169,  686  et  seq.,  650,  699,  700,  840  et  seq. 
«  Vol.  I.  §  75,  76,  648.  »  Vol.  1. 1  77. 
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which  the  marriage  invests  the  husband ;  yet  neither  at  law 
nor  in  equity  could  she  alone  make  a  valid  conveyance  of  it, 
nor  could  she  in  conjunction  with  the  husband  except  by  the 
semi-judicial  proceeding  of  a  fine  or  a  recovery,  —  a  proceeding 
which  in  our  States  has  been  superseded  by  the  joint  statutory 
deed.^  If,  therefore,  a  statute  simply  preserves  to  the  wife 
property  of  hers  which  otherwise  would  vest  in  the  husband,  it 
preserves  it  as  wife's  property,  and  she  has  not  necessarily  the 
same  power  over  it  which  the  husband  would  have  had  if  it 
had  vested  in  him.  The  reason  is,  that  ownership  of  property 
does  not  necessarily  carry  with  it  the  power  of  disposition  over 
it,  and  especially  the  wife's  ownership  does  not ;  because,  by 
the  unwritten  law,  she  has  not,  as  a  general  thing,  acting  alone 
and  without  her  husband,  such  power. 

§  67.  Conthraed.  —  But  when  we  pass  from  this  general 
negative  answer  to  our  question,  to  consider  what,  afiirma- 
tively,  her  power  really  is,  in  matter  of  legal  principle,  we  are 
greatly  embarrassed.  And  tlie  reason  is,  that,  by  the  unwrit- 
ten law,  her  power  over  property  which  she  may  own  is  this  or 
that  or  nothing,  according  to  the  nature  and  circumstances  of 
the  property  and  her  ownership.  And,  in  addition  to  this,  the 
statute  puts  her  into  a  relation  to  property  really  unknown  to 
the  prior  law.  Suppose,  for  example,  the  article  of  property 
is  a  personal  chattel  in  possession.  Before  the  statute  it  would 
have  gone  to  the  husband.^  The  statute  makes  it  the  wife's. 
That  is  a  relation  to  a  chattel  which  it  was  impossible  the  wife 
should  sustain  under  the  prior  law.  By  the  law  as  held  by  the 
common-law  courts,  she  could  by  no  possibility  have  any  inter- 
est whatever  in  it.  Neither,  by  the  doctrines  of  equity,  could 
it  ve9t  in  her,  as  it  does  now  under  the  statute ;  and  the  third 
person  in  whom  it  vested  could  merely  be  required  to  permit 
her  to  use  and  enjoy  it ;  or  account  to  her  for  its  use  or  its 
value.  Still,  this  is  something  so  analogous  to  legal  ownership, 
that  it  seems  to  the  author  our  third  and  fourth  rules  ^  should 
be  applied,  and  the  wife  allowed  the  same  power  over  the  chat- 

>  YoL  I.  §  686  et  seq.  *  Vol.  L  §  6i. 

*  Ante,  §  63,  64. 
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tel  which  she  had  over  a  like  chattel  simply  held  in  trust  for 
her.^  A  foriioriy  it  would  follow,  that,  if  the  property  is  real 
estate,  and  the  statute  simply  preserves  to  the  wife  a  more  com- 
plete interest  than  the  common  law  did,  she  has  by  implication 
the  same  power  of  conveying  the  whole  which  she  before  had 
of  conveying  the  part  interest  which  the  common  law  left  her 
after  marriage,  and  no  other  or  further  power. 

§  68.  Continued  —  Bpeoial  T^rms  of  the  Btatate.  — ^  Tlie  fore- 
going views  assume  that  the  statute  is  not  drawn  in  any  special 
terms.  But  many,  and  perhaps  most,  of  our  statutes  do  con- 
tain what  may  be  claimed  to  be,  and  perhaps  are,  special  terms. 
Thus  the  New  York  statute  of  1848,  §  1,  has  the  words,  *^  shall 
continue  her  sole  and  separate  property,  aB  if  she  were  a  single 
femaUy  As  to  phrases  of  this  sort,  our  statutes  are  not  uni- 
form.   They  will  be  considered  in  other  connections. 

§  69.  "Wife's  Power  to  cany  on  BnsineM.  —  Should  it  be  held, 

by  construction  of  a  statute,  or  by  reason  of  its  express  terms, 
that  the  wife  can  make  no  valid  conveyance  of  any  property  she 
may  own,  the  inference  would  be  inevitable  that  she  could  not 
carry  on  business ;  because,  to  do  this,  she  .must  make  convey- 
ances. But  if  she  can  convey  away  personal  or  real  estate,  it 
does  not  necessarily  follow  that  she  can  carry  on  business.  As 
we  saw  in  the  former  volume,^  the  time,  the  intellectual  exer- 
tions, and  all  the  labor  of  the  wife  belong,  under  the  unwritten 
law,  to  her  husband  ;  then,  if  still  the  law  permits  her  to  own 
property  in  her  own  right,  and  to  convey  it  away,  it  plainly 
gives  her  so  much  of  her  individual  time,  otherwise  the  prop- 
erty of  her  husband,  as  may  be  required  to  make  the  convey- 
ances, to  reinvest  her  fund,  and  to  protect  her  estate.  This 
comes  from  the  principle  that  every  right  granted  by  a  statute 
carries  with  it  so  much  of  collateral  right  and  remedy  as  will 
make  the  grant  effectual.^  But  carrying  on  business  is  another 
thing ;  it  requires  a  union  of  capital,  intellectual  effort  and 
skill,  and  exertion  of  the  muscles ;  and,  though  the  first  of 

1  See  Vol.  I.  §  840  et  seq. ;  ante,  §  12,  18,  26. 

•  YoL  I.  §  21,  102,  104,  105,  212-215,  422,  732,  738,  783,  886. 

'  Ante,  §  21-24,  63. 
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these  tliroe  things  belongs  to  the  wife,  if  the  second  and  third 
are  the  husband's,  she  cannot  take  what  is  anotlier's  and  carry 
on  business  with  it,  without  the  consent  of  the  owner.  It  is 
not  necessary  for  the  preservation  of  her  own  estate  that  she 
should  have  tliis  right ;  and,  indeed,  carrying  on  business  is 
often  tlie  too  direct  way  of  losing  her  estate.  So  that,  in  this 
condition  of  the  law,  supposing  no  otiier  new  elements  to  enter 
into  it,  plainly  a  wife  to  whom  a  statute  preserves  her  separate 
estate  cannot  carry  on  business  without  tlie  consent  of  her  hus- 
band. 

§  70.  Gontlnnad.  —  Whether,  in  these  circumstances,  she  can 
do  it  with  her  husband's  consent  is  a  question  involving  some 
other  considerations.  By  investing  her  property  in  business 
she  imperils  it ;  and  this  is  a  sort  of  thing  which  the  disabili- 
ties of  coverture  were  introduced  into  the  old  law  to  prevent. 
Our  fourth  rule,  tlierefore,  and  perhaps  our  third,^  would  seem 
to  restrain  the  courts  fram  permitting  tiie  wife  to  carry  on 
business  in  these  circumstances,  even  with  the  husband's  con- 
sent Then,  suppose  she  does  carry  on  business  in  these  cir- 
cumstances, is  the  business  hers,  or  is  it  the  husband's,  or  is 
it  their  joint  business  ?  If  she  has  no  right  in  law  to  carry  on 
tlie  business,  it  would  seem  conclusively  to  follow  tliat  it  is  not 
hers,  provided  it  is  anybody's  else.  But  if  it  is  carried  on  with 
the  husband's  consent,  it  is  his,  whether  it  is  hers  also  or  not ; 
because  he  voluntarily  puts  into  it  two  of  its  three  elements  ; 
namely,  the  wife's  intellectual  forces  and  her  muscular  exer- 
tions, both  of  which  are  in  law  his.  It  may  be  said  in  answer 
to  this  view,  that,  if  the  husband  is  to  derive  no  profit  from  tlie 
business,  the  case  becomes  that  of  a  man's  giving  a  fund  as  a 
mere  present  to  another  to  set  him  up  in  business,  the  giver 
not  rendering  himself  tliereby  a  partner.  And  in  some  circum- 
stances perhaps  this  rule  would  be  applicable,  though  not  in 
all.^  It  is  not  best  to  discuss  the  question  here  on  special 
complications  of  facts,  but  the  practitioner  should  consider  the 
special  facts  of  his  particular  case. 

§71.  Continaed.  —  Where   the   statute  goes  further,  and 

>  Ante,  %  93,  64.  *  See  Vol.  I.  §  782,  733. 
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makes  the  wife's  earnings  her  own,  new  complications  arise. 
All  that  from  which  profits  in  bnsiuess  proceed  is  hers ;  while 
yet)  if  none  of  the  other  disabilities  of  coverture  are  removed, 
it  is  going  far  for  a  court  to  take  from  her  the  protection  which 
the  common  law  had  extended  to  her,  and  permit  her,  by  an 
extension  of  the  statute  entirely  beyond  its  words,  to  imperil 
alike  her  earnings  and  her  fortune  by  carrying  on  business. 
On  the  other  hand,  something  like  a  carrying  on  of  business 
may  be  necessary  to  make  her  earnings  available.  The  rule 
of  law  could  here  perhaps  be  bettor  drawn  from  the  varying 
circumstances  of  particular  cases,  than  from  any  a  priori  reason- 
ing. Besides,  in  our  States  generally,  tlie  statutes  do  not  leave 
the  question  quite  so  bare  as  here  presented. 

§  72.  Support  of  the  "Wife.  —  The  common-law  duty  of  the 
husband  to  maintain  the  wife  ^  does  not  depend  upon  his  re- 
ceiving property  with  her,  or  upon  her  being  poor.  If,  there- 
fore, the  law  secures  to  a  wife  property  which  would  otiierwise 
pass  to  the  husband,  he  is  still  under  obligation  to  maintain 
her ;  and  the  same  seems  to  be  the  consequence  where  the 
thing  secured  is  her  personal  earnings.^  It  is  a  duty  which 
the  unwritten  law  has  cast  upon  the  husband,  and  it  is  not 
easy  to  see  how  any  mere  enlargement  of  the  wife's  privileges 
by  the  legislature  can  enable  a  court  to  take  the  duty  from 
him  and  lay  it  upon  her.  It  may  be  —  certainly  is  —  unwise 
in  the  legislative  body  to  compel  a  poor  husband  to  support  a 
rich  wife,  who,  instead  of  caring  for  him,  spends  all  her  exer- 
tions in  increasing  a  fund  which  lie  can  never  touch  ;  provid- 
ing for  her  house  room,  board,  and  clothing,  and  receiving 
nothing  in  return ;  but  judges  must  execute  the  laws,  not 
make  them. 

§  78.  other  Conseqnenoea.  —  It  is  not  proposed,  in  this  con- 
nection, to  discuss  all  the  various  questions  which  may  prop- 
erly enough  find  a  place  here.  All  that  was  intended  in  this 
chapter  was  to  call  attention  to  the  topic,  and  lay  before  the 
reader  some  leading  rules,  with  hints  of  their  application. 
The  rest  will  be  seen  as  we  proceed. 

^  Vol.  I.  §  49,  58,  887-892'.  '  See  oor  fifth  rule,  ante,  §  65. 
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THE  PROPERTY  TO  WHICH  THE  STATUTES  ATTACH. 

» 

Sect.  74.  Introduction. 

75-77.  The  Kinds  of  Property. 

7&-98.  Methods  and  Forms  of  its  Acquisition. 

§  74.  Scope  of  the  Chapter  and  how  divided.  —  We  shall  con- 
sider ill  this  chapter  the  question,  to  what  particular  property 
the  statutes,  securing  to  wives  separate  estates,  attach.  And 
this  question  depends  mainly  on  the  words  of  the  particular 
statutes,  therefore  it  chiefly  resolves  itself  into  an  inquiry  con- 
cerning the  meaning  of  certain  statutory  terms.  We  shall 
examine  the  question  as  to  I.  The  Kinds  of  Property  ;  II.  The 
Methods  and  Forms  of  its  Acquisition. 

J.  The  Kindn  of  Property, 

§  75.  "Property." — The  word  more  in  use  than  any  other 
in  our  statutes,  to  indicate  what  shall  be  the  wife's  separate 
estate,  is  ^'  property ; "  that  is,  the  statute  secures  to  her  all 
the  "  property,"  or  all  the  "  property  real  and  personal,"  com- 
ing to  her  in  a  way  which  it  points  out.  Now,  this  word  prop- 
erty is  very  flexible  in  its  meaning,  in  some  connections  signi- 
fying much  more  than  in  others ;  or,  more  accurately,  quite 
liable  to  be  limited  in  significatioii  by  words  with  whicli  it  is 
found  connected.^  But  in  its  full  and  broad  sense  it  signifies 
every  sort  of  thing  of  value  in  the  law ;  as,  for  example,  it 
includes  both  real  estate  and  personal,^  an  interest  as  distrib- 

■  Andrew  9.  Latnohbury,  11  East,  290,  296;  Reg.  o.  Neath,  Law  Rep. 
6  Q.  B.  707. 

*  Wall  V.  Langlands,  14  East,  370;  Spencer  v,  Sheehan,  19  Minn.  dS8; 
IJojd  V.  Lloyd,  Law  Rep.  7  £q.  458 ;  De  Witt  v,  San  Francisco,  .2  Cal. 
289. 
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Qtee  of  an  estate  before  distribution,^  other  choses  in  action;^ 
inchoate  as  well  as  complete  rights  in  lands,  and  those  which 
lie  in  contract  as  well  as  those  which  are  executed;'  and,  of 
course,  money.^ 

§  76.  Continued  —  Torts.  —  If  a  third  person  has  injured  the 
wife  by  a  tort,  is  the  right  to  recover  damages  of  him  ^*  prop- 
erty," sucli  as  these  statutes  secure  to  her  separate  use  ?  In 
some  circumstances  plainly  it  is.  Thus,  in  Maine,  a  statute 
declares  that  the  husband  alone  cannot  maintain  an  action 
respecting  the  wife^s  property ;  consequently  it  was  held  that 
he  could*  not  recover  in  his  own  name  for  an  injury  to  her 
horse  through  a  defect  in  the  highway,  even  though  the  injury 
occurred  while  the  horse  was,  with  her  consent,  in  his  exclu- 
sive control.  This  was  a  tort,  the  reader  will  note,  committed, 
not  on  the  wife's  person,  but  her  property.  But  the  like  is 
held  of  a  tort  committed  on  the  person  of  the  wife,  where  the 
terms  of  tlie  statute  are  sufficiently  broad.  Thus,  in  Michigan, 
the  provision  is :  *^  The  real  and  personal  estate  of  every  female 
acquired  before  marriage,  and  all  property  real  and  personal 
to  which  she  may  afterwards  become  entitled  by  gift,  grant, 
inheritance,  devise,  or  in  any  other  manner^  shall  be  and  remain 
the  estate  and  property  of  such  female,  and  shall  not  be  liable 
for  the  debts,  obligations,  and  engagements  of  her  husband,  and 
may  be  contracted,  sold,  transferred,  mortgaged,  conveyed,  de- 
vised, or  bequeathed  by  her  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  unmarried."  And  it  was  held  that 
the  right  to  recover,  for  an  assault  on  her  person,  those  dam- 
ages whicli  at  the  common  law  could  be  recovered  in  the  joint 
names  of  the  husband  and  wife,  became  under  this  statute  her 

^  Sharp  V.  Bams,  35  Ala.  653.  See  Alexander  r.  Crittenden,  4  Allen, 
di2;  Vreeland  v.  Yreeland,  1  C.  £.  Green,  512. 

'  Queensbury  Industrial  Society  v.  Pickles,  Law  Rep.  1  Ex.  1 ;  Sherwood 
0.  Sherwood,  32  Conn.  1;  Peck  o.  Hendershott,  14  Iowa,  40;  Barton  «. 
Barton,  32  Md.  214 ;  fiodgett  v.  Ebbing,  24  Missis.  245 ;  Dillaye  v.  Parks, 
81  Barb.  132 ;  Worthy  i;.  Clapp,  99  Mai>s.  561. 

*  De  Witt  0.  San  Francisco,  snpra ;  Soulard  o.  United  States,  4  Pet.  511. 

4  People  V.  WitUams,  24  Mich.  156, 162 ;  Mitchell  v.  Mitchell,  35  Miasia. 
108. 
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separate  ^'  property."  Said  Cliriatiancy,  J. :  ^^  We  think,  within 
the  fair  intention  of  this  section,  tlie  right  to  recover  damages 
for  lier  personal  injury  and  suffering  from  an  assault  and  bat- 
tery committed  upon  herself,  should  be  placed  upon  the  same 
ground  as  eho9e%  in  action  or  pecuniary  claims,  or  rights  accru- 
ing to  her  during  the  coverture ;  that  such  damages  when 
recovered  would,  under  tliis  statute,  constitute  a  part  of  her 
individual  property.  She  could,  therefore,  we  think,  release 
such  damages  before  or  after  action  brought,  or  appropriate 
or  convey  them  when  recovered,  in  the  same  manner  as  if 
unmarried  ;  aud  the  husband  has  no  right  in,  or  control  over, 
the  action.  Aud  under  the  third  section  of  the  statute,  we 
think  she  is  clearly  entitled  to  maintain  the  present  action 
in  her  own  name.  But,  on  the  other  hand,  for  any  damages 
accruing  to  tlie  husband  from  the  assault  and  battery  upon  the 
wife,  as  for  loss  of  her  assistance  and  society,  and  the  expenses 
to  which  he  may  have  been  put  in  nursing  and  curing  her,  he 
alone  could  sue."  ^  And  the  like  has  been  held  in  Illinois  of 
personal  injuries  received  by  a  married  woman  through  the 
negligence  of  a  railroad  company ;  the  claim  for  damages  there- 
for is  her  separate  property  under  the  statute,  and  her  hus- 
band cannot  without  her  consent  adjust  and  release  her  suit 
for  them.' 

§  77.  Contdnued.  —  But  we  have  seen^  that  this  word  ^^  prop- 
erty "  is  very  liable  to  be  restricted  in  its  meaning  by  the 
connection  in  which  it  stands.  Therefore  it  does  not,  in  all 
our  States,  operate  to  make  the  right  of  action  for  a  tort 
inflicted  on  the  person  of  the  wife  her  separate  estate,* like 
other  choses  in  action  falling  to  her  during  the  coverture. 

1  Berger  v.  Jacobs,  21  Mich.  215,  221. 

'  Chicago,  &c.,  Railroad  v.  Dann,  52  III.  260.  And  gee  Henniea  v.  Yo- 
gel.  5  Chic.  Leg.  News,  281 ;  Chicago,  &c..  Railroad  v.  Diekaon,  5  Chic. 
Leg.  Xcwa,  473;  Peru  v.  French,  55  111.  317 ;  Yundt  v.  Ilartrunft,  41  111.  9 ; 
Burger  v,  Belsley,  45  111.  72.  As  to  Iowa,  see  Endera  v.  Beck,  18  Iowa, 
86;  Pancoaat  v.  Bumell,  32  Iowa,  394.  As  to  New  York,  see  Klein  v, 
HenU,  2  Duer,  633;  Ball  o.  Ballard,  52  Barb.  141.  As  to  Maine,  see  Bal- 
lard V.  Ruasell,  33  Maine,  196 ;  Laughlin  v.  Eaton,  54  Maine*  156. 

'  Ante,  §  75. 
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Thus  the  provision  in  the  Oeneral  Statutes  of  Massachusetts, 
drawn  on  nearly  the  same  pattern  as  the  Michigan  enact- 
ment given  in  the  last  section,  has  the  following  words  de- 
scriptive of  the  property  which  shall  ))e  hers,  accruing  after 
the  marriage,  —  ^'  that  which  comes  to  her  by  descent,  devise, 
bequest,  gift,  or  grant,  that  Which  she  acquires  by  her.  trade, 
business,  labor,  or  services,"  &c.  —  but  contains  no  general 
clause  like  the  statute  of  Michigan,  or  specific  words  point- 
ing to  property  acquired  by  being  wronged ;  ^  and  plainly, 
under  it,  the  Michigan  construction  would  not  be  permissible. 
Consequently  the  omission  was  afterward  supplied  by  a  sep- 
arate statute  ;  providing,  that  "  any  married  woman  may  sue 
and  be  sued  in  actions  of  tort  in  the  same  manner  as  if  she 
were  sole,  .  .  .  and  all  sums  recovered  by  her  in  any  such 
suit  shall  be  her  sole  and  separate  property."^  And,  while  the 
Michigan  and  Illinois  decisions  are,  under  the  statutes  of  those 
States,  plainly  enough  sound  in  principle,  it  is  possible  not  all 
courts  would  follow  them  in  expounding  statutes  drawn  in  the 
same  terms.  It  is  the  author's  impression  that  generally,  as 
certainly  it  is  sometimes  held  under  particular  statutes,  claims 
for  damages  by  reason  of  personal  injuries  do  not  pass  to  as- 
signees under  bankrupt  and  insolvent  laws,^  and  are  not  attach- 
able as  property  by  trustee  process.^  So,  in  a  Maine  case,^  *^  it 
was  decided,"  observed  the  court,  ^^  that  a  suit  for  personal 
damages  for  an  assault  was  not  assignable  until  judgment  was 
entered  up."^  But,  however  the  true  rule  may  be  in  these 
cases,  supposing  them  not  to  be  influenced  by  the  special  terms 
of  a  ista^ute  as  most  of  them  are,  the  question  whether  the  hus- 
band shall  not  be  cut  off  from  claiming  what,  but  for  the  mar- 
riage, would  belong  to  the  wife,  is  of  another  sort,  depending 
on  different  considerations. 

1  Mass.  Gen.  Stats,  c.  108,  §  1. 
>  Mass.  SUt.  of  1871,  c.  S12. 

*  Stone  V,  Boston  and  Maine  Railroad,  7  Gray,  639. 

*  Drake  Attech.  4th  ed.  §  548 ;  Hopkins  v.  Fogler,  60  Maine,  266. 

*  McGlinchy  v.  Hali,  68  Maine,  162. 

*  Hopkins  v,  Fogler,  supra. 
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II.  The  Methods  and  Forma  of  its  Acquisition, 

§  78.  General  View.  —  The  reader  will  see,  iu  the  Michigan 
and  Massachusetts  statutes  given  in  preceding  sections,^  some- 
thing as  to  how  these  enactments  are  generally  drawn  in  our 
States.  It  is  not  enough,  therefore,  that  the  thing  claimed  by 
the  wife  under  them  is  '^  property ; "  it  must,  moreover,  Come 
to  her  in  the  way  which  the  statute  points  out. 

§  79.  ailt — Grant,  &o.  —  Thus,  for  example,  a  New  Jersey 
statute  provides,  that  ^^  it  shall  be  lawful  for  any  married 
female  to  receive,  by  gift,  grant,  devise,  or  bequest,  and  hold 
to  her  sole  and  separate  use,  as  if  she  were  a  single  female, 
real  and  personal  property,  and  the  rents,  issues,  and  profits 
thereof,  and  the  same  shall  not  be  subject  to  the  disposal  of 
her  husband,  nor  be  liable  to  his  debts."  ^  Now  it  is  plain, 
that,  if  ^^  property  "  comes  to  the  wife,  it  is  not  made  her  sepa- 
rate estate  by  the  provisions  of  this  statute,  unless  she  received 
it  in  the  way  of  ^^  gift,  grant,  devise,  or  bequest."  ^  Still  the 
word  ^^  grant,"  for  example,  is  not  to  be  taken  in'  a  narrow 
sense ;  and  it  is  said  not  to  be  a  technical  word,  like  ^^ enfeoff."^ 
^  This  language,"  said  Yredenburgh,  J.,  *'  is  used  by  the  leg- 
islature in  1852.  Oifb  and  grant  had  then  long  ceased  to  be 
understood,  even  by  the  profession,  and  in  all  ordinary  instru- 
ments, even  such  as  deeds,  in  their  ancient  technical  meaning. 
In  practice,  for  many  years,  females  as  well  as  others  had  ceased 
receiving  lands  by  the  strict  technical  forms  of  gift  or  grant. 
It  cannot  be  intended  that  the  legislature  meant  to  restrict  the 
rights  of  married  women  to  lands  received  in  a  mode  which 
had  fallen  into  disuse."  Tiierefore  it  was  held  that  the  stat- 
ute extends  to  lands  conveyed  to  the  wife  after  marriage  by 
deed  of  bargain  and  sale  or  by  covenant  to  stand  seised,  and 
to  the  proceeds  of  such  lands  taken  by  a  railway  company.^ 

>  Ante,  §  76,  77.  *  Ross  o.  Adams,  4  Datcher,  160. 

»  Ante,  §  77. 

«  Rice  V.  Railroad,  1  Black,  368. 

*  Ross  o.  Adams,  supra,  on  p.  164  of  the  report.    As  to  "  purchaser,^' 
see  Halbert  v.  McCuilocb,  8  Met.  Ky.  466. 
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So,  likewise,  it  covers  a  lease  made  to  her.^  But  the  reader 
will  find  these  various  words  sufficiently  defined  in  other  books 
of  the  law. 

§  80.  PorobaMs  by  Wife  on  Cndlt.  —  It  is  plain  enough  in 
principle,  and  there  is  probably  no  dispute  on  the  authorities, 
that,  if  a  wife  has  a  separate  statutory  estate,  and  slie  binds 
that  estate  by  a  valid  instrument  to  pay  for  other  property 
which  she  buys,  such  property  also  enures  to  her  separate  use.* 
But,  passing  to  an  extreme  case  of  the  opposite  sort,  if  a  wife 
has  no  separate  estate  or  fund  whatever,  and  then  buys  prop- 
erty purely  on  credit  and  as  matter  of  speculation,  does  this 
property  become,  in  like  manner,  her  separate  statutory  estate? 
And  if  not,  how  is  it  in  a  variety  of  intermediate  cases,  where 
the  transaction  is  of  a  mixed  nature  ?  Now,  sometiiing  may 
depend  on  the  terms  of  the  statutes ;  but  it  is  believed  to  be, 
at  present,  the  better  doctrine,  under  the  more  common  forms 
of  statutory  enactment,  that  such  a  purchase  does  enure  to  the 
separate  use  of  the  wife,  even  in  the  extreme  case  thus  put. 
Perhaps  the  circumstances  of  a  case  may  be  such  that  the  legal 
title  to  the  property  attempted  to  be  so  purchased  did  not  pass 
out  of  the  seller ;  then,  if  the  wife  does  not  acquire  any  thing, 
she,  of  course,  acquires  nothing  to  her  separate  use.  But  if 
the  title  does  pass,  and  if  the  parties  attempted  by  apt  words 
to  make  it  vest  in  her,  the  acquisition  is,  in  reason  and  anal- 
ogy,^ her  acquisition  ;  and,  if  it  came,  for  example,  by  **  deed  " 
or  *'  grant,"  under  a  statute  like  that  given  in  the  last  section, 
the  statute  ought,  it  seems  plain  to  the  writer,  to  be  construed 
as  preventing  the  transmission  of  the  title  from  her  to  her  hus- 
band. Thus  the  question  appears  to  stand  in  legal  principle ; 
and,  if  it  is  held  otherwise  in  the  extreme  case,  and  the  thing 
purchased  is  made  to  pass  to  the  husband,  the  intermediate 
cases  will  be  found  to  present  so  many  difficulties  as  to  render 
the  administration  of  this  branch  of  the  law  very  embarrassing. 

>  Darby  v.  Callaghan,  16  N.  Y.  71 ;  Vandevoort  v.  Gould,  86  N.  T. 
639. 

s  Brown  o.  Pendleton,  10  Smith,  Pa.  419. 

'  Vol.  I.  §  86  et  seq.  through  the  chapter,  699,  714. 
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§  81.  Continn#d  —  What  tha  Conrti  luiTe  hald -— Maine.  —  In 

the  first  volume,^  we  saw  sometliing  of  the  effect,  under  Uie 
unwritten  law,  of  a  couveyauce  of  land  to  the  wife,  with  a  void 
mortgage  back,  to  secure  the  purchase-money.  What  is  said 
here  must  be  considered  in  connection  with  what  is  said  there. 
In  Maine  it  was  held,  that,  where  a  married  woman,  without 
the  consent  of  her  husband,  takes  a  conveyance  to  herself  of 
real  estate,  and  as  a  part  of  the  same  transaction,  and  as  a  con- 
sideration for  the  conveyance,  gives  her  own  notes  secured  by 
a  mortgage  on  the  premises,  to  a  third  person,  the  deed  to  her, 
with  the  notes  and  mortgage,  are  all  void.  Davis,  J.,  giving 
the  opinion  of  the  court,  observed :  ^^  Whatever  change  was 
made  in  revising  the  statutes  of  this  State  in  1857,  the  rights 
or  powers  of  married  women  were  not  materially  enlarged. 
They  may  convey  real  estate  .owned  by  them.  Nor  do  we  ex- 
press the  opinion  that  they  may  not  mortgage  such  estate  to 
secure  debts  contracted  by  them  for  which  they  are  legally 
liable.  But  neither  the  present,  nor  any  former  statutes,  were 
intended  to  confer  upon  a  married  woman  the  power  to  pur- 
chase real  estate  in  her  own  name,  on  credit,  and  give  her  own 
promissory  notes  in  payment,  with  a  mortgage  of  the  property 
as  collateral  security."^  This  case,  it  is  seen,  does  not  settle 
the  question  as  to  the  ownership  of  the  property,  supposing  the 
purchase  to  be  carried  dirough,  and  the  seller  to  be  divested 
of  liis  title. 

§  82.  Contlniiad  —  Pannaylvania.  —  In  Pennsylvania  the  doc* 
trine  appears  pretty  clearly  to  be,  that  what  the  wife  acquires 
by  the  mere  employment  of  her  credit,  not  based  on  any  sepa- 
rate estate,  is  the  husband's  as  at  the  common  law,  and  not 
hers.  But  the  question  has  come  up  under  some  varieties  of 
form.  On  the  one  hand  it  has  been  held,  that,  by  virtue  of  a 
statute,  a  married  woman  may  purchase  and  take  land,  and 
give  a  judgment  binding  the  land,  to  secure  the  payment  of 
tl)e  consideration  money,  and  the  property  purcliased  will  be 

»  Vol.  I.  §  600. 

'  Dunning  v.  Pike,  46  Maine,  461,  463,  referring  to  Newbegin  v,  Langley, 
89  Maine,  200. 
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bound  by  the  judgment^  But,  notwithstanding  this  doctrine, 
the  Pennsylvauia  courts  will  not  permit  a  wife  to  purchase  land 
on  credit  and  hold  it  as  against  her  husband's  creditors*  In 
order  for  her  so  to  hold  it,  she  must  show  that  the  considera- 
tion proceeded  from  her  separate  estate.  Tims,  where  the  land 
of  a  debtor  was  sold  under  execution  for  a  sum  insufficient  to 
satisfy  the  judgment  against  him,  and  his  wife  afterward  bought 
Uie  land  of  the  sheriff's  vendee,  giving  back  a  mortgage  for  the 
whole  purchase-money,  and  paying  interest  on  the  same,  it  was 
held  that  she  obtained  no  title  as  against  the  creditors  of  the 
husband.  *^  We  adhere,"  said  Agnew,  J.,  "  to  the  settled  doc- 
trine, that  it  is  only  when  the  property  acquired  after  marriage 
has  been  paid  for  with  her  own  separate  estate,  clearly  and 
satisfactorily  established,  it  is  hers,  and  is  protected  from  her 
husband's  creditors.  To  suffer  a  wife  to  purchase  upon  credit 
is  to  open  a  wide  door  for  fraud.  Its  effect  is  to  throw  upon 
the  creditors  the  burden  of  proving  whose  funds  ailerwards 
entered  into  the  payment." '  Indeed,  the  credit  of  the  wife, 
and  lands  and  goods  acquired  by  it,  seem,  by  the  Pennsylvania 
courts,  to  be  deemed  her  earnings ;  which  belong  to  the  hus- 
band, since  the  statutes  do  not  provide  to  the  contrary.^  Thus 
it  is  held  that  goods  purchased  by  a  married  woman  on  her 
own  credit,  and  used  as  stock  in  trade  by  her,  are  not  her  sepa- 
rate property  within  the  meaning  and  spirit  of  the  Act  of  1848. 
Said  Thompson,  J. :  «'  The  Married  Woman's  Act  of  1848 
provides,  that  ^  all  property,  of  whatever  kind  or  nature,  which 
shall  accrue  to  a  married  woman  during  coverture,'  as  well  as 
that  belonging  to  her  before  marriage,  ^  shall  be  used,  owned, 
and  enjoyed  by  her  as  her  own  separate  property,'  and  '  shall 
not  be  subject  to  levy  and  execution  for  the  debts  or  liabilities 
of  her  husband.'  It  is  property  in  the  strict  sense  of  the  term 
tliat  the  legislature  intended  to  protect.  There  is  no  room  for 
an  implication  that  the  earnings  of  the  wife,  the  result  of  her 

^  Patterson  v,  Robinson,  1  Casey,  81. 

*  Baringer  o.  Stiver,  13  Wright,  Pa.  129,  132,  133.    And  see  Bucher  o. 
Beam,  18  Smith,  Pa.  421.    See  post,  §  136  et  seq. 
'  Bucher  v.  Ream,  supra. 
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Bkill,  credit,  or  iudustrj,  are  to  have  a  different  direction  and 
a  different  ownership  since  the  act,  from  what  they  liad  before. 
To  liold  this  doctrine  would  be  to  constitute  every  married 
woman  2^  feme  sole  trader  whenever  she  can  get  credit,  so  far 
as  the  creditors  of  her  husband  were  concerned,  and  yet  to 
leave  him  answerable  for  her  contracts  in  purchasing  the  very 
goods  upon  which  she  trades,  if  purchased  with  his  knowledge 
and  without  his  dissent.  She  has  no  power  to  contract  for  the 
purposes  of  trade.  When  she  does  so,  the  law  esteems  her 
the  agent  of  her  husband,  and  looks  to  him  as  the  responsible 
party .^  When  the  husband  knows  of  and  assents  to  his  wife's 
purchases,  no  matter  what  she  does  with  them  afterwards,  he 
is  answerable  on  her  contract  for  them.  How,  then,  can  it  be 
said  that  such  goods  are  obtained  by  or  result  from  the  wife's 
property,  and  to  be  protected  by  the  act  ?  Her  credit  is  noth- 
ing iu  the  eyes  of  the  law,  outside  of  the  special  cases  in  which 
it  is  allowed  to  be  pledged  ;  it  is  esteemed  his  credit,  and  the 
necessary  corollary  from  this  legal  position  is,  that  the  fruits 
of  it  are  his."  « 

>  Referring  to  Heugh  v.  Jones,  8  Caaey,  432;  Hallowell  v,  Horter,  11 
Cuey,  875. 

*  Robinson  v.  Wallace,  3  Wright,  Pa.  129,  132,  133.  Compare  this  case 
with  Brown  9.  Pendleton,  10  Smith,  Pa.  419.  To  illustrate  this  doctrine 
farther,  as  held  by  the  Pennsylvania  courts,  we  have  the  following:  The 
purchase  of  a  stock  of  goods  by  a  married  woman,  on  credit,  and  the  carry- 
ing on  of  business  in  her  own  name,  but  with  the  assistance  of  her  husband, 
do  not  constitute  her  a  separate  owner,  under  the  Act  of  1848,  so  as  to  exempt 
the  property  from  liability  to  the  husband^s  creditors.  And  the  same  learned 
jadge,  Thompson,  observed  in  this  case :  *'  There  is  no  difficulty  in  demon* 
strating  a  married  woman^s  title  to  property  if  it  exist  by  will  or  descent,  or 
by  a  gift  or  conveyance  from  a  friend ;  but,  where  it  arises  out  of  a  purchase, 
the  law  presuming  the  purchase-money  to  have  belonged  to  the  husband,  the 
wife  is  put  to  the  necessity  of  proving,  by  clear  and  satisfactory  evidence, 
the  contrary,  and  that  it  was  her  own  in  some  of  the  ways  which  the  Act 
of  1848  provides  for  recognizing  it  as  her  separate  property.  ...  If  she 
obtained  the  goods  on  credit,  the  husband  would  be  bound  for  them  if  he 
assented  to  the  purchase ;  and  such  would  be  the  case  if  he  did  not  dissent, 
and  sanctioned  the  use  or  sale  of  them  by  his  wife.  So  far  as  the  credit 
was  concerned,  it  did  not  give  her  a  separate  property.  If  the  money  paid 
was  profits,  they  would  enure  to  the  husband.    Every  succeeding  credit  she 
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§  83.  CoBtlniied  —  Indlaxui  —  ZUinois  —  Mlasoiiii.  —  It  has 
been  held  in  Indiana  that  the  statute  does  not  allow  a  mar- 
ried woman  to  purchase  personal  property  to  be  paid  for  out 
of  the  profits  of  her  real  estate.  Where  property  has  been  so 
purchased,  and  tlio  joint  note  of  husband  and  wife  given  for  it, 
and  the  note  is  unpaid,  this  property  is  liable  to  be  levied  on 
for  the  husband's  debts.^  But  this  is  rather  a  question  of  the 
power  of  the  wife  to  bind  herself  or  charge  her  lands  in  such 
a  transaction.  TIius  it  was  held  in  Illinois,  that  the  power  to 
purchase  lands  on  credit,  and  issue  promissory  notes  for  the 
purchase-money,  cannot  be  regarded  as  incident  to  married 
women's  right  to  hold  separate  property,  within  the  meaning 
of  the  statute  of  1861 ;  and  actions  at  law  cannot  be  main- 
tained against  them  on  such  notes.  ^'  If,"  said  Lawrence,  J., 
*^the  law-making  power  had  desired  to  give  them  the  same 
right  to  make  contracts  winch  belongs  to  a  ftm%  sole^  it  would 
have  been  very  easy  to  do  so  in  a  few  and  simple  words." ' 
Still  it  was  afterward  held,  that  this  statute  gives  the  wife 
power  to  buy  lands  ;  therefore,  it  was  adjudged,  she  could  bind 
her  separate  estate  by  notes  given  for  them.  And  if  the  lands 
are  conveyed  to  her,  the  seller  has  his  equitable  lien  on  them 

obtained  to  keep  up  the  stock,  the  original  not  being  hen,  would  undoubt- 
edly stand  on  the  same  footing.*^  Hoffman  v.  Toner,  13  Wright,  Pa.  231, 
232,  233.  In  another  case,  in  which  it  was  held  that  a  married  woman  own- 
ing a  stock  of  goods  might  trade  in  them,  and  the  goods  bought  with  the 
proceeds  of  the  sales  would  be  hers.  Woodward,  J.,  observed :  "  The  ease 
of  Hallowell  v.  Horter,  11  Casey,  375,  was  a  mercantile  case,  but  altogether 
unlike  that  now  in  hand.  The  wife  showed  no  title  to  the  goods  levied, 
except  as  she  claimed  to  have  furnished  the  money  that  purchased  them. 
But  that  money  was  loaned  to  her  by  the  husband^s  father,  and  as  bis  only 
remedy  for  the  loan  would  be  against  the  husband  and  not  the  wife,  we  held 
that  the  money  loaned  had  not  *  accrued  *  to  her  within  the  meaning  of  the 
statute,  and  had  not  become  her  separate  property.  What  broadly  distin- 
guishes that  case  from  the  present  is,  that  here  the  wife^s  separate  estate 
in  the  goods  traded  with  is  clearly  established.**  Wieman  o.  Anderson,  6 
Wright,  Pa.  311,  319.  For  some  views  relating  to  this  Pennsylvania  doc- 
trine, see  post,  §  88,  136  et  seq. 

*  Johnson  v.  Chissom,  14  Ind.  41.5. 

<  Carpenter  v.  Mitchell.  50  HI.  470, 473. 
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for  the  pnrchase-money.^  This  latter  doctrine  is  also  maintained 
in  Missouri,^  and  to  the  writer  it  seems  clearly  to  be  sound. 

§  84.  Contiaued  —  ifew  Tork.  —  In  New  York  it  is  held, 
tliat,  under  the  statutes  of  1848  and  1849,  and  independently 
of  the  Act  of  1860,  c.  90,  a  married  woman  may  acquire  to  her 
separate  use  real  or  personal  property  by  buying  it  on  credit. 
It  was  so  adjudged  where  the  wife  of  an  insolvent  purchased 
^  of  the  husband*s  assignees,  giving  them  her  own  promissory 
notes,  cattle  which  had  been  her  husband^s,  and  a  farm  for 
the  conveyance  of  which  he  had  an  abandoned  executory  con- 
tract, she  mortgaging  the  property  as  a  security  for  the  price, 
and  employing  her  husband  to  manage  it,  and  ultimately  pay- 
ing more  or  less  from  the  sale  of  farm  products,  the  case  being 
free  from  fraud,  and  a  creditor  of  the  husband  the  contestant. 
*^  At  common  law,"  said  Denio,  G.  J.,  ^*  a  married  woman  had 
a  capacity  to  take  real  or  personal  estate  by  grant,  gift,  or  other 
conveyance  from  any  person  except  her  husband.  But,  as  to 
real  property,  the  husband,  wiiere  no  trust  was  created,  had 
an  estate  during  the  coverture,  and  during  his  life  if  there  was 
issue  of  the  marriage ;  and  the  wife^s  personal  estate,  in  the 
absence  of  a  trust,  vested  in  him  absolutely,  when  reduced  to 
his  possession.  The  object  of  the  statutes  of  1848  and  1849 
was  to  divest  tlie  title  of  the  husband  jure  mariti  during  cov- 
erture, and  to  enable  the  wife  to  take  the  absolute  title  as 
though  she  were  unmarried.  There  is  some  difficulty  in  a 
married  woman  purchasing  property,  whether  real  or  personal, 
on  credit,  arising  out  of  the  principle  that  she  cannot  make  a 
contract  for  payment  which  will  be  binding  upon  her  person- 
ally, according  to  the  general  rules  of  law  ;  but,  if  the  vendor 
will  run  tlie  risk  of  being  able  to  obtain  payment  of  Uie  con- 
sideration qS  the  sale,  the  transfer  will  be  valid,  and  no  estate 
will  pass  to  the  husband,  whether  the  wife  had  antecedently 
any  separate  estate  or  not."  * 

1  Carpenter  v.  Mitchell,  54  HI.  126. 

*  Pemberton  o.  Johnson,  46  Miaso.  842 ;  Johnson  v.  Houaton,  47  Misao.  227. 
'  Knapp  V.  Smith.  27  N.  Y.  277. 279.   See  Goulding  v.  Davidson,  26  N.  T. 
604. 
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§  85.  Conttnn^d  —  Iowa.  —  So,  also,  in  Iowa,  it  has  been  held 
that  a  married  woman  may  acquire  property  —  in  the  case  in 
controversy  it  was  real  estate  —  by  a  purchase  on  credit,  rely- 
ing on  a  son's  earnings  with  which  to  pay  for  it.^ 

§  86.  Conttnned  —  MiMlasippi. — In  Mississippi  a  transaction 
was  as  follows.  The  husband  being  insolvent,  and  the  wife 
desiring  to  bay  land  for  herself,  he  and  a  son-in-law  conducted 
the  business.  The  title  was  made  to  the  wife,  she  and  the 
husband  made  notes  for  the  price,  and  the  son-in-law  advanced 
the  money  on  one  of  the  notes.  The  latter  testified  that  he 
looked  to  the  wife  only,  and  did  not  expect  to  have  the  note 
paid.  He  also  indorsed  the  other  note,  and  the  husband  raised 
the  money  on  it  to  pay  the  rest  of  the  price ;  ultimately  the 
son-in-law  paid  a  part  of  this  note,  and  a  person  not  the 
husband  paid  the  rest.  And  it  was  adjudged  that  this  land 
became  the  wife's  separate  statutory  property,  not  liable  for 
her  husband's  debts.^  In  a  subsequent  case,  the  court  refused 
to  entertain  a  suit  at  law  against  a  widow,  who,  while  a  mar- 
ried woman  owning  a  separate  estate,  had  bought  on  credit  a 
steamboat  which  she  still  had  in  her  possession,  though  she 
had  renewed  her  promise  of  payment  after  the  termination  of 
the  coverture.  "A /erne  covert j^  said  Tarbell,  J.,  "can  acquire 
property  under  our  laws  only  for  cash,  and  the  purchase  of 
a  steamboat  on  credit  is  so  entirely  contrary  to  the  spirit  of 
recent  legislation  for  the  protection  of  married  women,  and 
so  clearly  unauthorized  by  the  enabling  acts  of  the  last  few 
years,  that  such  a  transaction  fails  to  commend  itself  to  the 
favor  of  the  courts,  or  to  impose  a  claim  upon  the  conscience 
of  the  party."  ' 

§  87.  Contlnaed  —  Husband  as  Surety.  —  It  is  plain,  from  the 

last  case  but  one,  —  assuming  it  to  be  correctly  decided,  which 
doubtless  it  was, —  that  the  fact  of  the  husband's  becoming 
responsible  for  the  purchase-money,  which  finally  he  does  not 
have  to  pay,  will  not  prevent  a  good  title  vesting  in  the  wife,  even 

*  Shields  v.  Keys,  24  Iowa,  298. 

*  Ratdiffe  v.  Collins,  85  Missis.  681. 

'  Porterfield  v.  Butler,  47  Missis.  165, 176. 
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as  against  his  creditors.  Suspicions  of  fraud  may  in  these 
circumstances  arise;  but,  iu  the  absence  of  proven  fraud,  there 
appears  to  be  no  legal  reason  why  a  husband  may  not  sustain 
tlie  same  relation  to  his  wife  as  any  other  person  who  helps 
her  with  his  credit.  And  in  a  case  where  no  reliance  was  or 
could  be  placed  on  the  husband's  name,  the  Vermont  court 
held,  that  the  mere  fact  of  its  being  on  a  note  given  foe  a  wife's 
purchase  of  lands,  the  note  being  wholly  secured  by  mortgage, 
is  not  enough  to  show  in  him  any  legal  or  equitable  interest  in 
the  lands,  liable  to  be  taken  by  his  creditors.^  A  like  doctrine 
also  has  been  maintained  in  Pennsylvania.^  Again,  in  Massa- 
chusetts, where  a  wife  had  borrowed  money  to  make  a  purchase 
to  her  separate  use  under  the  statute,  and  her  husband  had 
with  her  signed  the  note  for  the  borrowed  money,  and  actually 
paid  the  interest  on  it,  still,  in  a  contest  between  his  creditor 
and  her,  she  was  permitted,  in  the  absence  of  fraud,  to  hold 
the  purchased  property.  Said  Hoar,  J. :  '^  If  she  borrowed  the 
money  on  her  own  account  and  for  her  own  separate  use,  it 
would  make  no  difference  that  her  husband  also  gave  the  secu- 
rity of  his  name,  or  that  he  has  executed  in  part  the  contract 
into  which  he  entered.  Whether  she  did  so  was  left  as  a  ques- 
tion of  fact  to' the  jury,  and  is  settled  by  the  verdict."' 

§  88.  Contiiiaed — Distlnotlons — Fnriher  Views. — The  reader 
who  has  mastered  the  various  distinctions  explained  in  the  first 
volume  will  have  little  difficulty  on  this  subject,  when  he  seeks 
for  the  doctrine  indicated  by  legal  principle.  If  a  third  person 
makes  a  gift  to  the  wife,  of  property  real  or  personal,  it,  at  the 
common  law,  is  an  acquisition  of  which  she  is  deemed  the  meri- 
torious cause,  and  the  thing  given  vests  in  the  husband  or  wife 
or  both,  according  to  the  same  rules  as  any  thing  else  coming 
to  her  during  the  coverture.^    Now,  suppose  the  third  person, 

*  Buek  o.  Gilson,  37  Yt.  653. 

'  Brown  o.  Pendleton,  10  Smith,  Pa.  419.  And  see  Goff  v.  Nuttall,  8 
Wright,  Pa.  78 ;  Conrad  v.  Shomo,  8  Wright,  Pa.  193. 

'  Spanldtng  v.  Day,  10  Allen,  96,  100.  See,  also.  Coffin  9.  Morrill,  2 
Fost.  N.  H.  352. 

«  Vol.  I.  §  87,  88  and  note,  207-210. 
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when  be  makes  the  gift,  takes  a  promise  of  the  wife  to  pay, — 
binding  in  morals,  but  not  in  law, —  plainly,  in  legal  reason, 
tliis  can  make  no  difference.  If,  afterward,  another  third  per- 
son, not  tlie  husband,  makes  good  the  wife's  promise  by  paying 
the  money,  that  can  make  no  difference  ;  and,  in  such  a  case, 
if  the  vendor  has  merely  agreed  to  convey  the  property  to  the 
wife,  and  has  not  conveyed  it,  his  undertaking,  though  the  con- 
tract was  void  as  to  her  by  reason  of  the  coverture,  binds  him.' 
In  these  cases,  surely,  under  our  statutes,  the  property  is  the 
wife's  though  bought  on  credit,  the  same  as  though  it  came  in 
any  other  way.  Then,  again,  suppose  the  vendor  has  chosen 
to  vest  the  title  in  her,  before  receiving  any  money,  and  the 
wife,  by  using  the  property  in  some  way  permitted  by  the  stat* 
ute,  has  accumulated  the  money  to  pay  for  it,  this  money  is 
plainly  her  separate  estate,  and  such  the  property  will  continue 
to  be  after  her  honorary  obligation  to  make  payment  is  dis- 
charged. Still,  if  the  facts  are  changed,  so  that  the  husband's 
money,  or  any  thing  of  value  which  the  husband  owns,  is 
employed  in  the  purchase  of  the  property,  it  becomes  liable  to 
his  antecedent  debts,  on  reasons  pointed  out  in  our  first  vol- 
ume ;  ^  though,  as  against  him  and  his  heirs  at  law,  the  case 
fetill  remains  the  same.  Now,  as  we  have  seen,'  the  Pennsyl- 
vania doctrine  seems  to  be,  that  the  thing  thus  purchased  is 
something  which  the  wife  has  earned ;  and,  as  her  earnings 
belong  to  the  husband,  so  must  the  property.  This  is  the  point 
at  which  tlie  majority  of  legal  persons  will  take  issue  with  the 
Pennsylvania  court:  The  man  who  conveyed  the  property  to 
the  wife  did  it  from  aflection,  or  because  he  was  moved  by  a 
mere  moral  obligation  which  she  gave  him,  not  because  she 
had  rendered  him  a  service  which  he  was  repaying.  This  is 
the  plain  fact,  and  there  appears  to  be  no  good  reason  why  we 
should  torture  the  law  to  make  things  what  they  are  not.  And 
to  say  that  a  husband's  creditors  can  appropriate  to  themselves 
what  comes  to  her  through  affection,  or  reliance  on  her  moral 
integrity  leading  her  to  fulfil  a  promise  not  legally  binding  on 

'  Ham  V.  Boody,  20  N.  H.  411. 

*  Vol.  I.  f  735  et  seq.  *  Ante,  f  82. 
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her,  while  still  the  statute  preserves  to  her  what  is  cast  upon 
her  by  descent,  or  in  any  other  way  by  deed  or  gift,  is  carrying 
the  claim  to  services  a  great  way.  If  the  view  presented  in  the 
last  section  is  correct,  it  can  make  no  difference  that  the  has- 
band  is  responsible  on  the  wife's  promise.  But  it  is  believed 
it  would  be  generally  held,  contrary  to  what  the  learned  judges 
inform  us  is  the  doctrine  in  Pennsylvania,  that,  if  a  vendor, 
knowing  the  facts,  chooses  to  take  the  sole  promise  of  the  wife 
in  payment  for  what  he  conveys  to  her,  he  cannot  go  back  on 
his  own  voluntary  agreement,  made  with  his  eyes  open,  and 
hold  tlie  husband  on  an  implied  undertaking.^ 

§  89.  What  comes  from  the  Husband.  —  In  the  first  volume 
we  considered  various  common-law  and  equity  doctrines  re- 
specting dealings  between  husband  and  -wife.^  And  the  effects 
of  our  statutes  upon  such  dealings  will  occupy  us  in  a  chapter 
further  on,  in  the  present  volume.  In  the  present  connection 
it  will  be  sufficient  to  observe  that,  in  some  of  our  States,  the 
statutes  expressly  except,  from  their  operation,  property  which 
comes  to  the  wife  from  the  husband.^  How  such  statutes  are 
interpreted,  and  how  the  rule  is  in  the  absence  of  the  statutory 
exception,  are  questions  reserved  for  the  other  chapter. 

§  90.  Form  of  the  ConTeyanoe.  —  In  the  first  volume  we  con- 
sidered by  what  form  of  words  property  must  be  conveyed 
to  a  married  woman  to  make  it  her  separate  estate  in  equity.^ 
And,  though  some  courts  are  more  strict  than  others  in  their 
requirements,  it  is  by  all  made  necessary  that,  in  some  way, 
the  intent  to  create  a  separate  use  should  affirmatively  appear 
in  the  conveyance,  or  the  marital  rights  of  the  husband  will 
attach  to  the  thing  conveyed.  Now,  there  are  some  of  our 
statutes  under  which  a  like  rule  prevails.  Thus,  in  Massa- 
chusetts, one  of  the  earlier  statutes  on  this  subject  (Stat.  1845, 

^  1  Bishop  Mar.  &  Div.  5th  ed.  §  617. 

•  See,  for  example.  Vol.  I.  §  36,  605-607,  612,  707-774.  788,  809-812. 
»  Lockwood  V.  CuUin,  4r  Rob.  N.  Y.  129 ;  Vogt  v.  Ticknor.  48  N.  H. 

242;  Dyer  v.  Keefer.  51  lU.  525;  Rider  v,  Hulse,  33  Bjirb.  264;  Garrison 
V.  Fisher,  26  Missis.  352. 

*  Vol.  I.  §  817,  824^389. 
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c.  208),  provided,  that  *'  any  person  capable  in  law  of  making 
a  deed  or  will,  may  convey,  devise,  or  bequeath  to  any  married 
woman,  any  property  or  estate  to  be  held  by  her,  without  the  in- 
tervention of  a  trustee,  to  her  sole  and  separate  use,  free  from 
the  interference  or  control  of  her  husband.     Such  conveyance, 
devise,  or  bequest,  may  be  of  an  absolute  estate,  or  of  an  estate 
for  life,  or  of  a  less  estate,  with  any  lawful  limitations  after  the 
termination  of  the  estate  so  vested  in  such  woman."     Under 
this  provision  it  is  plain  enough  that  tlie  conveyance  to  the 
married  woman  must  contain  the  statutory  words  '^  to  her  sole 
and  separate  use,  free  from  the  interference  or  control  of  her 
husband,"  or  their  equivalent,  or  it  will  not  invest  her  with  a 
separate  estate  under  the  statute ;  and  sucli,  in  effect,  has 
been  the  ruling  of  the  courts.^    In  like  manner,  under  the 
peculiar  terms  of  the  Connecticut  statute,  —  one  of  the  pro- 
visions of  which  is,  that  ^*  all  real  estate  conveyed  to  a  married 
woman  during  coverture,  in  consideration  of  money  or  other 
property  acquired  by  her  personal  services  during  such  cover- 
ture, shall  be  held  by  her  to  her  sole  and  separate  use,"  ^  —  it 
is  held  that  a  simple  conveyance  of  land  to  the  wife,  with  no 
qualifying  words,  is  inadequate  to  invest  her  witli  the  peculiar 
statutory  title.     Said  Carpenter,  J.,  speaking  for  the  court  in 
one  case :  *'*'  The  real  estate  was  conveyed  to  her  from  her 
husband,  through  a  third  person,  by  deeds  in  the  ordinary 
form.     It  is  not  expressed  to  be  to  her  sole  and  separate  use, 
uor  does  it  appear  that  the  deed  to  her  was  in  consideration 
of  money  or  other  property  acquired  by  her  personal  services 
during  coverture.     As  a  general  rule,  if  it  is  intended  that  a 
married  woman  shall  hold  real  estate  conveyed  to  her,  to  her 
s.ole  and  separate  use,  that  intention  must  appear  upon  the 
face  of  the  deed.^    Nothing  appears  in  this  case  to  make  it  an 
exception  to  the  rule.    The  husband's  interest  in  the  property, 
therefore,  must  be  determined  by  the  principles  of  the  common 
law,  which  give  him  the  rents  and  profits  as  his  own.  ...  It 

^  Jewctt  V.  Davis,  10  Allen,  68;  Merrill  9.  Bullock,  105  Mass.  486, 493. 
•  Gen.  Stets.  of  Conn,  of  1866,  p.  302,  §  12. 
'  Referring  to  Plumb  v,  Ives,  39  Conn.  120. 
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seems  to  liav^  been  assumed  in  the  court  below,  that  the  hus- 
band under  our  statute  holds  the  real  estate  of  the  wife,  or 
rents  and  profits  arising  from  real  estate,  in  trust  for  the  wife. 
Whether  this  is  so  or  not,  we  are  not  now  called  upon  to  de- 
termine. That  is  a  question  of  some  importance,  and  we  do 
not  wish  to  be  understood  as  intimating  any  opinion  in  respect 
to  it.'*  1 

§  91.  Continned.  —  A  further  illustration  of  the  doctrine 
may  be  derived  from  the  provisions  of  §  2  and  3,  c.  G9,  of  the 
General  Statutes  of  Minnesota.  They  are,  §  2 :  ^'  Any  person 
capable  in  law  of  making  a  deed  or  will,  including  the  hus- 
band, may  convey,  devise,  or  bequeath  to  any  married  woman 
any  property  or  estate  to  be  held  by  her,  without  the  interven- 
tion of  a  trustee,  to  her  sole  and  sepaMte  use,  free  from  the 
control  or  interference  of  her  husband,  such  conveyance  con- 
taining a  power  of  disposition  by  deed,  will,  or  otiierwise.  .  .  . 
§  3.  Whenever  any  property  is  secured  to  the  sole  and  separate 
use  of  a  married  woman,  or  conveyed,  devised,  or  bequeathed 
to  her,  pursuant  to  any  of  the  foregoing  provisions,  she  shall, 
in  respect  to  all  such  property,  and  the  rents,  issues,  and  profits 
thereof,  have  the  same  rights  and  powers,  and  be  entitled  to 
the  same  remedies  in  her  own  name,  and  be  subject  to  the  same 
obligations  as  9^  feme  sole  ;  she  may  convey  or  devise  the  same, 
except  as  provided  in  section  one,  without  the  consent  of  her 
husband,  and  without  joining  with  him  in  any  deed  of  convey- 
ance of  such  property,"  &c.  And  it  is. held,  that,  to  bring  a 
conveyance  within  the  protection  of  the  statute,  the  deed  or 
other  like  instrument  must  contain  a  power  of  disposition  by 
deed,  will,  or  otherwise,  in  compliance  with  the  terms  of  §  2.^ 

§  92.  Continned.  —  But  it  is  seen  that  the  cases  mentioned 
in  the  last  two  sections  stand  on  their  special  reasons.  And 
the  principle  to  be  deduced  from  them  may  be  stated  to  be, 
that,  where  the  statute  secures  to  married  women,  not  every 
thing  which  comes  to  them,  but  only  particular  sorts  of  things, 
or  property  ooming  in  a  particular  way,  or  held  under  certain 

^  Hayt  v.  Parks,  39  Conn.  357,  360,  361.    See  post,  §  112. 
*  Leighton  v.  Sheldon,  16  Minn.  243. 
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directions  to  be  given  in  the  iustrnment  of  conveyance,  or 
the  like,  such  instrument  must  be  drawn  in  terms  to  show,  in 
some  way,  that  tlie  particular  thing  conveyed  falls  within  the 
statutory  description,  in  order  to  distinguish  it  from  the  general 
mass  of  things  governed  by  the  unwritten  law.  But  when  the 
statute  is  general,  as  it  is  in  most  of  our  States,  there  is  no 
need  that  the  deed  or  other  instrument  of  conveyance  to  the 
wife  should  contain  any  special  matter ;  though  such  special 
matter,  if  not  repugnant  to  the  terms  of  the  statute,  will  work 
no  harm.  It  is  so  under  the  Alabama  statute,  the  words  of 
which  are :  "  All  property  of  the  wife,  held  by  her  previous  to 
the  marriage,  or  which  she  may  become  entitled  to  after  the 
marriage  in  any  manner,  is  the  separate  estate  of  the  wife,  and 
is  not  subject  to  the  payment  of  the  debts  of  the  husband."  ^ 
In  like  manner  in  Indiana  it  is  held,  that,  since  the  passage  of 
the  statutes,  a  conveyance  to  the  wife  need  not  be  expressed 
as  for  her  separate  use,  in  order  to  give  to  the  tiling  conveyed 
the  statutory  protection.  Words  of  grant  directly  to  her,  with 
no  mention  of  the  effect  to  be  given  the  grant  by  the  statute, 
are  sufficient.^ 

§  93.  Continued.  —  Since  1855,  the  Massachusetts  statutes 
have  been  in  the  general  terms  thus  mentioned;^  And  there 
can  be  no  doubt  that  now  the  doctrine  of  the  last  section 
should  control  the  question  in  this  State  also ;  though  the 
court  seems  not  to  have  had  occasion  to  pass  upon  tlie  point, 
except  as  to  personal,  property.  As  to  such  property  it  has 
been  held,  that  it  may  come  within  the  statutory  protection 
though  the  conveyance  is  silent  on  the  question  of  separate 
use.^    According  to  an  Illinois  decision,  the  rule  of  the  com- 

^  Ellett  V.  Wade,  47  Ala.  45G ;  Molton  v,  Martin,  43  Ala.  651 ;  Stone  v. 
Gazzam,  46  Ala.  269,  273;  Carter  r.  Owens,  41  Ala.  217. 

'  Sims  V.  Rickets,  35  Ind.  181,  193. 

'  Ante,  §  76,  77 ;  Merrill  v.  Bullock,  105  Mass.  486,  493 ;  Mass.  Stat. 
1855,  §  804. 

*  Spaulding  v.  Day,  10  Allen,  96,  Hoar,  J.,  observing:  •♦  By  Gen.  Stats, 
c.  108,  §  1,  it  is  provided,  that  'the  property  both  real  and  personal  which 
any  married  woman  now  owns  as  her  sole  and  separate  property,  that 
which  comes  to  her  by  descent,  devise,  bequest,  gift,  or  grant,  that  which 
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mon  law  that  a  note  payable  to  the  wife  belongs  to  the  husband, 
is  not  afTectcd  by  the  Married  Women's  Separate  Property 
Act  of  1861,  except  where  the  consideration  belonged  to  her  in 
her  own  right.  The  husband's  indorsee  takes  it  at  his  peril. 
Therefore  a  note  payable  to  her,  but  actually  belonging  to  the 
husband,  is,  after  maturity,  liable  to  a  judgment  in  garnish- 
ment on  a  proceeding  instituted  by  his  judgment  creditors.^ 

she  acquires  by  her  trade,  business,  labor,  or  services/  &c.,  '  shall,  notwith- 
standing her  marriage,  be  and  remain  her  sole  and  separate  property,  and 
may  be  used,  collected,  and  invested  by  her  in  her  own  name,  and  shall  not 
be  subjject  to  the  interference  or  control  of  her  husband,  or  liable  for  his 
debts/  .  .  .  We  are  of  opinion  that,  if  a  married  woman  purchases  property 
with  her  own  means  or  upon  her  own  credit  exclusively,  and  takes  the  con- 
Teyance  to  herself,  for  her  own  use,  the  property  so  purchased  becomes  her 
separate  property,  and  is  not  liable  for  her  husband^s  debts.  However  it 
may  be  in  a  conveyance  of  real  estate,  which  is  made  by  deed,  and  where 
the  purpose  that  the  grantee  shall  take  the  estate  conveyed  to  her  separate 
use  can  be  distinctly  expressed  if  it  is  intended,  the  conveyance  of  personal 
property  to  a  married  woman  does  not  require  an  express  statement  that  it 
is  to  be  held -as  her  separate  estate.  It  may  be  made  without  writing,  per- 
haps even  without  uttered  words.  It  is  therefore  a  question  of  fact,  from 
whom  the  consideration  proceeds,  and  whether  the  purchase  is  actually 
meant  as  a  purchase  on  her  own  behalf  exclusively.'"  p.  97,  98.  99.  This  allu- 
sion to  a  possible  difierence  in  respect  of  real  estate  is  plainly  made  by  way 
of  mere  caution.  Merrill  v.  Bullock,  supra,  contains  as  strong  an  intimation 
the  other  way. 

1  Snider  v.  Ridgeway,  49  III.  522.  And  see  Dillaye  v.  Parks,  81  Barb. 
1B2;  Bayer  v,  Cockerill,  3  Kansas,  282;  Williamson  v,  Williamson,  18 
B.  Monr.  329. 
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CHAPTER  VIII. 

ACCUMULATIONS  AND  INCREASE  OF  THE  WIFE'S  STATUTORY 

ESTATE. 

§  94.  Gtoeral  Doctrine.  —  In  tlio  first  volume,  in  Bome  sec- 
tions concerning  the  ^'  Accumulations  of  the  Wife's  Separate 
Estate,"  ^  we  saw,  that,  if  there  is  a  settlement  upon  her  in 
equity,  and  the  instrument  of  settlement  is  silent  respecting 
the  increase  or  accumulations  of  the  estate,  they  belong  to  the 
wife  under  the  settlement,  though  not  always  with  all  its  re- 
straints. And  a  like  doctrine  goyerns  also  the  accumulations 
of  the  wife's  statutory  estate,  —  something  of  which  we  have 
already  seen  in  tliis  volume.^  Thus,  in  Mauie  it  was  held, 
that  the  natural  increase  of  a  mare  owned  by  a  wife  belongs 
to  her,  though  the  mare  was  kept  on  her  husband's  farm ; 
because  it  is  a  general  doctrine  that  the  increase  of  animals 
belongs  to  their  owner.'  And  a  doctrine  not  unlike  this  pro- 
vails  as  to  other  statutory  property  of  the  wife  ;*  as,  for  ex- 
ample, "  the  ownership  of  a  farm,"  it  was  observed  by  Agnew, 
J.,  in  a  Pennsylvania  case,  ^'  carries  with'  it,  at  law  and  in 
equity,  the  riglit  to  its  products ; "  in  consequence  of  which, 
if  the  wife  is  the  owner  of  a  farm  under  the  statute,  the  prod- 
ucts of  tho  farm  are  generally  her  statutory  property,  even 
though  something  of  the  labor  of  her  husband  and  of  others 
has  entered  into  their  production.^    But  the  subject  is  more  or 

>  Vol.  I.  §  818-820.  •  Ante,  §  22,  50. 

'  Hanson  v.  Millett,  55  Maine,  184. 

*  Williams  v.  McGrade,  13  Minn.  46 ;  Grand  Gulf  Bank  o.  Barnes, 
2  Sm.  &  AI.«165  ;  Taylor  v,  Tarbrough,  13  Grat.  183 ;  Johnson  v.  Run- 
yon,  21  Ind.  115. 

*  Rush  V.  Vougbt,  5  Smith,  Pa.  437,  443 ;  Jackson  o.  Hubbard,  SG  Conn. 
10.  And  see  Hays  v,  Cockrell,  41  Ala.  75  ;  Van  Ellen  v.  Carrier,  29  Barb. 
644;  Webster  v.  Hildreth,  33  Vt  457 ;  Feller  v.  Alden,  23  Wis.  301. 
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less  regulated  by  statutes  in  our  several  States.  Let  us  look 
at  a  few  of  such  adjudged  points  as  will  be  helpful  to  the 
reader. 

§  95.  Under  the  Community  System. — Under  the  community 
system^  prevailing  in  two  or  three  of  our  States,  —  a  system 
quite  difTcrent  from  any  thing  known  at  the  common  law, — 
this  is  not  exactly  so.  Thus  in  Texas  it  was  held,  that  crops 
grown  on  the  land  of  the  wife,  by  the  labor  of  her  slaves,  are 
not,  like  tlie  land  itself,  her  separate  estate,  but  are  community 
property ;  and,  as  such,  are  subject  to  an  execution  against 
the  husband.  Said  Bell,  J.,  speaking  for  the  court:  ^^The 
principle  which  lies  at  the  foundation  of  the  whole  system  of 
community  property  is,  that  whatever  is  acquired  by  the  joint 
efibrts  of  the  husband  and  wife  shall  be  their  common  prop- 
erty. ...  If  a  crop  is  made  by  the  labor  of  the  wife's  slaves 
on  the  wife's  land,  it  is  community  property,  because  the  law 
presumes  that  the  husband's  skill  or  care  contributed  to  its 
production  ;  or  that  he,  in  some  other  way,  contributed  to 
the  common  acquisitions."  ^  And  on  the  strength  of  this 
case  it  was  held  in  a  subsequent  one,  that  lumber  sawed  at  a 
mill  which  was  the  separate  property  of  the  wife,  by  the  labor 
of  slaves  also  her  separate  property,  and  out  of  timber  pro- 
cured from  land  wliich  likewise  was  her  separate  property,  is, 
nevertheless,  not  the  separate  property  of  the  wife,  but  it  be- 
longs to  the  community.^  But,  as  the  reader  is  aware,  such  a 
thing  as  community  property  is  unknown  to  the  common  law  ; 
neither  has  it,  as  a  general  fact,  been  created  by  the  statutes 
of  our  States  extending  the  rights  of  married  women.  And, 
under  most  of  our  statutes,  what  in  Texas  was  held  to  have 
accrued  to  the  community  woald  be  deemed  to  be  the  statu- 
tory property  of  the  wife. 

§  9B.  Alabama  —  Emblements. — In  this  State,  the  general 
doctrines  of  the  common  law  control  tlie  relation  of  husband 
and  wife,  as  they  do  other  things.  But  the  recent  statutes 
differ  considerably  from  those  of  some  of  the  other  States. 

^  De  6lane  9.  Lynch,  23  Texas,  25,  28,  29. 
*  White  V.  Lynch,  26  Texas,  195. 
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The  Code  having  provided,  in  §  2371  (1982),  that  "  all  prop- 
erty of  the  wife,  held  by  her  previous  to  the  marriage,  or 
which  she  may  become  entitled  to  after  tlio  marriage  in  any 
manner,  is  the  separate  estate  of  the  wife,  and  is  not  subject 
to  the  payment  of  the  debts  of  the  husband,"  proceeds  in  the 
next  section  as  follows  :  "  Property  thus  belonging  to  the  wife 
vests  in  the  husband  as  her  trustee,  who  has  the  riglit  to  man- 
ago  and  control  tlie  same,  and  is  not  required  to  account  with 
the  wife,  her  heirs,  or  legal  representatives,  for  the  rents,  in- 
come, and  profits  thereof;  but  such  rents,  income,  and  profits 
are  not  subject  to  the  payment  of  the  debts  of  the  husband." 
Under  these  provisions  it  was  at  first  held  by  the  court,  that, 
on  the  death  of  a  husband  whose  wife  owned  land  falling 
within  their  terms,  the  emblements  would  go  to  his  administra- 
tor, rather  than  to  the  widow  ;  ^  but  this  ruling  was  afterward 
reversed.  Said  Judge,  J. :  "  The  rents,  income,  and  profits  of 
the  wife's  separate  estate,  under  the  statute,  are,  as  we  have 
seen,  not  subject  to  the  payment  of  the  debts  of  the  husband. 
If,  then,  the  crops  raised  on  the  plantation  of  the  wife,  during 
the  year  of  the  husband's  death,  and  by  the  use  of  her  pro- 
visions, stock,  plantation  utensils,  and  laborers,  go  to  the  ad- 
ministrator of  tlie  husband's  estate,  as  '  emblements,'  what  is 
the  administrator  to  do  with  the  proceeds  ?  Being  assets  of 
the  husband's  estate,  in  his  possession  to  be  administered,  he 
must  first  pay,  out  of  the  assets  in  his  hands,  the  debts  of 
the  estate,  and  then  distribute  the  residue,  if  any,  amongst 
the  distributees.  But  if  the  estate  should  be  insolvent  (as  is  the 
fact  in  the  case  before  us),  the  whole  of  the  proceeds  of  the 
wife's  crops,  thus  made,  would,  under  the  rule  laid  down  in 
the  case  under  review,  be  absorbed  by  the  creditors  of  the 
husband,  directly  in  the  teeth  of  the  prohibition  of  the  statute ; 
or  else  the  anomaly,  if  not  absurdity,  would  have  to  bo  perpe- 
trated, of  declaring  that  property  of  the  estate,  in  the  hands 
of  the  administrator  to  be  administered,  should  not  be  made 
subject  to  the  debts  of  the  creditors  of  the  estate,  but  be  di- 
vided amongst  the  distributees.  .  .  .  The  support  of  the  familif 

1  Bennett  v.  B'ennett,  34  Ala.  53 ;  Weems  v.  Bryan,  21  Ala.  302. 
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was  the  primary  object  intended  to  be  secured  by  the  statute, 
in  authorizing  the  husband  to  receive  the  rents,  income,  and 
profits  of  the  wife's  estate  without  being  liable  to  account 
therefor,  and  in  placing  such  rents,  income,  and  profits  be- 
yond the  reach  of  the  husband's  creditors.  A  construction 
which  gives  to  the  administrator  of  the  husband,  as  against 
the  wife,  the  rents,  income,  and  profits  of  the  estate,  accruing 
subsequent  to  the  husband's  death,  is  violative  of  the  policy, 
as  well  as  of  the  plain  meaning  and  intent,  of  the  statute."  ^ 

§  97.  BffiBslsslppi.  —  The  Mississippi  statute,  securing  to  the 
wife  a  separate  property  in  her  slaves,  was  explicit,  as  follows  : 
*'  The  control  and  management  of  all  such  slaves,  the  direction 
of  their  labor,  and  the  receipt  of  the  productions  thereof,  shall 
remain  to  the  husband,  agreeably  to  the  laws  heretofore  in 
force."  And  the  court  held,  that,  under  this  provision,  the 
profits ' belonged  to  the  husband;  though,  but  for  it,  ^' as  a 
separate  property  in  the  wife,  the  profits  of  tlie  labor  of  such 
slaves  would  Imve  belonged  to  her  as  well  as  the  specific 
slaves.  .  .  .  From  the  whole  tenor  of  the  act  it  is  plainly 
deducible,  that  it  was  designed  to  guard  the  specific  property 
from  any  liability  for  the  debts  and  contracts  of  the  husband. 
It  reaches  no  further.  The  act  does  not  relieve  tlie  husband 
from  his  common-law  obligation  for  tlie  support  of  the  wife 
and  family,  nor  place  tliat  charge  upon  the  wife  in  considera- 
tion of  the  aberration  from  tlie  common  law  in  respect  to  the 
investiture  of  the  husband  witli  the  property  of  the  wife, 
neither  does  it  make  any  provision  for  the  family  out  of  such 
proceeds  in  the  event  of  the  decease  of  the  husband.  The 
products  of  such  property  follow  the  common-law  rule  and 
belong  to  the  husband."^  But  exceptions,  like  this,  to  the 
doctrine  with  which  this  chapter  opened,  and  the  differing  rule 
under  the  community  system,  proceeding  as  tliey  do  on  a 
special  statute  or  a  special  reason,  rather  confirm  than  shake 
the  general  doctrine. 

*  Hays  V.  Cockrell,  41  Ala.  75,  83,  84. 

*  Grand  Gulf  Bank  v.  Barnes,  2  Sm.  &  M.  165, 186,  opinion  by  Tbacher, 
J.    The  doctrine  was  reaffirmed  in  Beatty  v.  Smith,  2  Sm.  &  M.  567. 
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§  98.  Proceeds  of  Sales  —  Reinvestments.  —  The  rule  is  not 
different  in  cases  of  sales  and  reinvestments.  For  by  the  force 
of  common-law  principles  in  the  absence  of  a  specific  statutory 
provision,  and  by  the  express  terms  of  many  of  our  statutes, 
if  property  belonging  to  the  wife's  statutory  estate  is  sold, 
the  money  or  security  received  for  it  becomes  hers  under  the 
statute  also ;  or,  if  there  is  a  reinvestment,  the.  statutory  pro- 
tection passes  down  to  the  property  in  its  now  form.^  In  ac- 
cordance with  this  principle  it  was  held  in  New  Jersey,  under 
the  Act  of  1852,  that  a  bond  given  to  and  accepted  by  a  wife,  in 
her  own  name,  in  lieu  of  an  estate  which  fell  to  her  by  inheri- 
tance, is  under  the  protection  of  the  statute,  the  same  as  would 
be  the  estate  itself,  if  accepted  instead  of  the  bond.^ 

^  Worthy  p.  Clapp,  99  Mass.  561 ;  Bragg  r.  Massie,  38  Ala.  89 ;  Garri- 
son V,  Fisher,  26  Missis.  352;  Barton  p.  Barton,  32  Md.  214 ;  Wilkinson  p. 
Wilkinson,  1  Head,  305 ;  Hutchins  p.  Colby,  43  N.  H.  159 ;  Pike  p.  Baker, 
53  III.  163  \  Nims  p.  Bigelow,  45  N.  H.  343 ;  Wieman  p.  Anderson,  6  Wright, 
Pa,  311. 

•  Vrecland  p.  Vreeland,  1  C.  E.  Green,  612,  621. 
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CHAPTER  IX. 

EFFECT  OF  NON-CLAIM  OF  THE  HUSBAND  ON  THE  WIFE'S 

STATUTORY  AND  OTHER  PROPERTY. 

§  99.  (General  View.  —  It  sometimes  happens  that  a  husband 
simply  disclaims  any  ownership  in  his  wife's  property,  but  takes 
no  measures  to  settle  it  upon  her ;  or,  not  knowing  the  law, 
treats,  through  mistake,  what  came  to  him  through  the  wife 
as  hers,  not  intending  to  relinquish  any  legal  rights  ;  and,  in 
these  cases,  it  may  be  a  question  of  embarrassment  wliat  the 
effect  is.  Now,  there  is  no  uniform  answer  which  can  be 
given  to  a  question  of  this  sort.  But  the  property  is  the 
wife's  or  the  husband's,  according  to  the  circumstances  of  the 
particular  case,  and  according  as  the  claim  is  made  by  one  of 
the  married  parties  during  the  coverture,  or  by  a  creditor,  or 
by  one  of  the  married  parties  after  tlie  death  of  the  other,  or 
by  the  representatives  of  the  deceased  party.  Most  of  the 
principles  on  which  tlie  answer  to  the  question  in  its  various 
forms  depends,  were  brought  to  view  in  our  first  volume. 
What  is  proposed  in  this  chapter  is  to  conduct  the  inquiry 
a  little  way,  partly  as  the  question  stands  in  principle,  and 
partly  as  it  rests  in  the  few  authorities  which  we  have. 

§  100.  Choses  in  Action.  —  Now,  we  saw  in  the  first  volume, 
that,  if  a  husband  simply  declines  during  the  coverture  to  re- 
duce to  possession  his  wife's  choaes  in  action,  and  he  dies  while 
they  are  still  outstanding,  they  become  again  hers  absolutely, 
the  same  as  before  the  coverture.^  And  this  rule  extends 
even  to  a  chose  in  action  which  he  created  for  her  during  the 
marriage ;  as,  for  example,  if  he  deposited  or  suffered  her  to 
deposit  money  in  a  bank  payable  to  her,  it  is  hers  absolutely 
on  his  deatli.^    At  the  same  time  it  is  in  his  legal  power,  if  he 

1  Vol.  I.  §  171.  •  lb.  §  88,  93  and  note.  107,  71 4. 
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chooses  to  exercise  it,  to  make  himself  the  complete  owner  of 
this  property  while  the  coverture  lasts.^  But  whether  his 
creditors  can  do  the  same  thing  without  his  consent  is  a  ques- 
tion depending  in  part  on  the  particular  circumstances  of  the 
case,  and  in  part  on  differing  views  of  different  tribunals.^ 
And,  according,  at  least,  to  the  doctrines  of  some  of  our 
courts,  he  can,  if  he  desires,  settle  the  choie  in  action  on  her, 
so  as  to  take  away  the  claims  both  of  his  creditors  and  him- 
self; or,  on  its  reduction  to  his  possession,  he  can  make  to  her 
or  another  for  lier  benefit  a  binding  promise,  based  on  what 
thus  came  to  him  as  a  consideration.^  Other  points  of  the 
like  sort  may  be  seen  in  the  first  volume.  It  would,  then,  be 
an  interesting  question,  whether  or  not,  if  a  statute  has  been 
passed  between  tlio  time  when  a  choBe  in  action  falls  to  a  wife, 
and  that  in  whicli  she  takes  possession  of  the  fund  as  her  own 
separate  estate,  her  husband  disclaiming  all  interest  in  it, 
she,  though  she  could  not  hold  the  choBe  in  action  to  her  sep- 
arate use,  because  the  statute  cannot  operate  retrospectively, 
may  hold  the  money  received  for  it,  as  coming  to  her  since 
the  statute  was  passed.  The  writer  has  seen,  in  the  reports, 
little  or  no  discussion  of  this  exact  question,  —  but,  on  princi- 
ple, wliy  not  ?  Some  cases  have  arisen  which  perliaps  slied 
some  light  on  it.^  Thus,  for  example,  in  Indiana,  it  appearing 
that  the  husband  in  another  State  had  invested  money  in- 
herited by  his  wife  in  personal  property  for  her  use,  and 
treated  it  as  hers  and  not  as  his, —  then  the  two  removed  to 
Indiana  with  it,  —  the  court  held  it  to  be  her  separate  property 
under  the  Indiana  statute.^ 

§  101.  "Wife's  Property  in  Possession.  —  Under  the  unwritten 
law  prevailing  in  those  States  whose  jurisprudence  is  derived 
from  England,  it  is  possible  for  the  wife,  for  the  husband,  or 
for  the  husband  and  wife  jointly,  to  be  in  possession  of  prop- 

>  lb.  §  109  et  seq.  •  lb.  §  166  et  seq.,  735  et  seq. 

»  lb.  §  123.  756.  757. 

*  Kyder  p.  HuUe.  24  N.  Y.  372;  Anderson  v.  Anderson;  37  Ala.  683; 
Schurman  v.  Marley.  29  Ind.  458. 

*  Schurman  v.  Marley.  supra. 
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erty,  real  or  personal,  which  at  the  same  time  belongs  to  the 
wife.  A  common  case,  about  which  there  is  no  dispute,  is 
where  there  is  a  settlement  on  her,  and  the  husband  is  trus- 
tee.^ Then,  again,  a  husband  may,  under  a  disclaimer  of  in- 
tent, take  into  his  hands,  or  permit, the  wife  to  take  into  hers, 
money  due  on  her  cho%e  in  action^  without  reducing  it  to  pos- 
session, —  so,  at  least,  it  is  held  by  most  courts.^  Now,  if  he 
dies,  this  fund  survives  to  the  wife,  in  the  former  instance 
because  he  could  not  help  it,  and  in  the  latter  because  of  his 
own  voluntary  non-claim.  And  there  seems  to  be  no  reason 
why  a  husband  may  not,  by  a  species  of  non-claim,  even  make 
himself  a  trustee  of  the  wife,  especially  as  against  his  adminis- 
trator on  his  death.  Thus,  in  Indiana,  a  husband  loaned 
money  belonging  to  his  wife,  taking  notes  for  it  in  his  own 
name,  but  declaring  that  it  was  his  wife's  money.  AfterSvard 
he  kept  the  notes  distinct  from  those  received  on  the  loan  of 
other  funds.  And  it  was  held  that  his  administrator,  who 
collected  the  money  on  these  notes  with  notice  of  the  wife's 
claim,  was  liable  to  her  for  what  he  so  collected.^  And  the  • 
principle  that  a  man  by  his  declarations  — by  a  species  of  non- 
claim —  may  create  a  trust  of  this  sort  was  clearly  recognized 
in  a  late  Pennsylvania  case.  It  appeared  that,  about  the  year 
1825,  a  husband  received  his  wife's  share  of  her  father's  estate  ; 
he  died  in  1869.  He  declared  frequently,  during  this  interval, 
that  he  held  the  money  for  her  children,  to  be  paid  after  his 
death.  And  the  Supreme  Court  confirmed  the  judgment  of 
the  Orphan's  Court,  based  on  the  report  of  an  auditor,  making 
the  deceased  husband  a  trustee  for  the  wife's  children.  There 
was  no  dispute  as  to  the  legal  principle,  the  litigation  being  as 
to  the  suflSciency  of  the  proven  facts.* 

§  102.  Continaed.  —  Tliere  is  a  class  of  questions  upon 
which  we  should  not  expect  the  tribunals  to  be  in  harmony, 
and  they  are  not.     If  a  man  marries  a  woman  owning  real 

>  Vol.  L  §  801-803.  •  lb.  §  119-123,  767. 

'  Fowler  ».  Rice,  31  Ind.  258. 

«  Delllnger  8  Appeal,  21  Smith,  Fa.  425. 
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estate,  if  a  child  is  born  of  the  marriage,  and  then  the  woman 
dies,  probably  no  lawyer  would  contend  that  her  heir  could 
oust  him  of  curtesy  by  showing  any  mere  verbal  disclaimer 
made  during  the  coverture ;  because,  among  other  reasons, 
the  law  casts  the  curtesy  upon  him,  and  the  Statute  of  Frauds 
will  not  permit  him  to  be  divested  of  it  except  by  an  instru- 
ment in  writing.  In  like  manner,  as  held  by  most  couiis,  the 
law  casts  upon  the  husband,  at  the  marriage,  the  wife's  personal 
property  in  possession;^  but  this  result  may  be  avoided,  as 
all  admit,  by  an  ante-nuptial  contract.  According,  however, 
to  one  opinion,  believed  to  be  the  more  prevalent  one,  this 
antenuptial  contract^  to  have  any  effect,  must  be  in  writing.^ 
If  this  opinion  is  correct,  it  appears  necessarily  to  follow  that 
no  ante-nuptial  disclaimer,  verbally  made,  could  prevent  the 
wife's  personal  property  in  possession  from  vesting  in  the  hus- 
band. And  the  disclaimer  would  be  equally  ineffectual  after 
the  marriage,  unless  it  operated  as  a  gift  from  the  husband  to 
the  wife.  Under  wliat  circumstances  and  in  what  manner  a 
husband  can  make  such  a  gift,  by  the  aid  of  our  recent  stat- 
utes, will  be  considered  in  another  chapter.^  But  to  this 
proposition,  plain  as  it  is  on  a  line  of  reasoning  often  employed 
in  our  tribunals,  there  is  little  direct  authority,  though  the 
result  would  seem  to  be  taken  for  granted  in  some  of  the 
cases.  Tlius,  in  an  Alabama  case,  it  appeared  that  the  hus- 
band, in  ignorance  of  his  rights,  disclaimed  the  ownership  of 
certain  slaves,  and  admitted  that  they  belonged  to  his  wife  for 
life  and  to  her  daughter  in  remainder  ;  and  it  was  held,  that 
the  admission  and  disclaimer,  thus  made  in  ignorance,  were 
no  obstacle  to  his  claim  after  her  death.^  And  in  a  like  spirit 
the  same  court,  where  a  husband  after  the  death  of  his  wife 
delivered  some  slaves  to  her  distributees  under  the  mistaken 
opinion  that  his  marital  rights  had  not  attached  to  them,  per- 

>  Vol.  I.  §  64,  66  et  seq.,  87,  88 ;  Bragg  v.  Massie,  38  Ala.  89. 
»  Vol.  I.  §  805-807,  809-811. 

*  And  see  Underbill  v,  Morgan,  33  Conn.  105;  Manny  v.  Rix ford,  44 
111.  129 ;  Crawford's  Appeal,  11  Siuitb,  Pa.  52. 

*  Lockbart  v.  Cameron,  29  Ala.  355. 
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mitted  him  to  retract  his  admission  and  reclaim  the  slaves.^ 
Again,  in  another  case  in  the  same  State  it  was  held,  that 
slaves  which  came  to  a  wife,  before  the  passage  of  the  married- 
women  acts,  as  her  share  of  an  intestate's  estate,  belong  to  the 
husband,  though  he  deserted  her  prior  to  the  time  when  she 
came  in  possession  of  them,  and  lived  in  adultery,  and  design- 
edly left  them  in  her  exclusive  enjoyment  and  control  intend- 
ing she  should  have  a  separate  estate  in  them.  Tliis  case 
is  distinguished  from  those  in  the  same  State  cited  to  the  next 
section,  by  the  fact,  that,  in  this  one,  the  husband  was  absent 
when  the  slaves  were  received  by  the  wife,  whereby  the  title 
vested  in  him,  and  he  had  merely  an  unexecuted  intention, 
afterward  appearing,  tliat  she  should  have  in  them  a  separate 
estate.^ 

§  103.  Continiied.  —  Of  course,  the  last-mentioned  of  these 
Alabama  cases  would  have  been  held  otherwise  under  the 
after-enacted  statutes;  but,  in  some  of  the  other  States,  it 
would  bo  otherwise  even  under  the  common  law,  on  the 
ground  that  the  husband's  disclaimer  was  sufficient  under  the 
facts  to  prevent  the  reception  of  the  property  by  the  wife  from 
amounting  to  a  reduction  of  it  to  his  possession.  Such,  for 
example,  appears  to  be  the  Vermont  doctrine.^    And  the  line 

*  Gwynn  v.  Hamilton,  29  Ala.  233. 

'  Bell  V.  Bell,  36  Ala.  466.  See,  also,  Bell  t;.  Bell,  37  Ala.  536 ;  Sharp 
V.  Maxwell,  30  Mbsis.  589. 

'  Bent  V.  Bent,  44  Vt.  555.  '*  The  law  is  well  settled  In  this  State,''  said 
Ross,  J.,  **  that  the  husband  may  surrender  to  the  wife  the  right  to  her  per- 
sonal property  which  the  law  gives  him  by  reason  of  the  marriage ;  that  he 
may  do  this  by  an  ante-nuptial  contract  to  that  effect,  by  allowing  her  to 
claim  and  control  for  a  long  time  property  given  her  during  the  coverture 
as  her  separate  property,  and  refraining  to  exercise  the  right  which  the  law 
gives  him  to  take  from  her  such  property  and  use  it  as  his  own,  and  by 
making  gifts  himself  to  the  wife.  The  law  does  not  deal  in  nonentities,  and 
allow  the  husband  to  give  a  piece  of  property  to  the  wife  as  her  own  one 
moment,  that  he  may  retake  it  to  himself  the  next  moment.  When  he 
makes  a  gift  to  his  wife  either  before  or  alter  marriage,  or  allows  her  to 
hold  and  control  property  given  her  during  the  coverture  as  her  own  sepa- 
rate property,  for  a  gre^t  length  of  time,  ...  he  thereby  surrenders  and 
waives  the  right,"  &c,  p.  560. 
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is  but  a  thin  one  which  prevents  its  being  the  doctrine  even  of 
the  Alabama  courts  as  laid  down  in  some  of  the  other  cases ; 
as,  for  example,  it  is  held,  that,  if  on  a  gift  of  a  chattel  to  the 
wife  the  liusband  elects  to  receive  it  only  as  her  trustee,  it 
becomes  her  separate  property,  of  which  he  cannot  afterward 
divest  her  by  a  change  of  purpose  and  contrary  declarations.' 
And  if,  it  was  held  in  another  case,  slaves  are  bequeathed  to  a 
married  woman,  and  her  husband  erroneously  believing  he  has 
no  interest  in  them  malces  no  claim  to  them,  often  declares 
them  to  be  hers,  and  exercises  no  control  over  them,  he  does 
not  reduce  them  to  possession  as  husband,  though  they  come 
into  her  hands  and  use,  consequently  his  marital  rights  do  not 
attach  to  them.^  For,  said  the  court,  speaking  by  Stone^  J.,  in 
one  of  the  cases  cited  to  the  last  section, ''  when  the  husband 
receives  the  property  as  the  separate  property  .of  the  wife ; 
holds  it  openly  and  avowedly  in  the  same  right  during  the 
continuance  of  the  coverture,  and  never,  until  after  her  death, 
attempts  to  assert  his  marital  rights ;  his  right  to  the  property 
never  does  attach,  because  he  never  reduced  it  to  possession 
as  husband.  It  does  not  vary  the  case  though  he  may  all  the 
time  have  acted  in  ignorance  of  his  right  to  assume  dominion 
over  it.  The  inquiry  in  every  such  case  is,  not  whether  the 
husband  had  the  right  to  reduce  the  property  to  possession 
as  husband,  but  whether  he  actually  reduced  it  to  posses- 
sion in  that  capacity."*  The  New  York  court  has  carried 
this  sort  of  doctrine  a  great  way.  Thus,  wliere,  prior  to 
the  passage  of  the  married-women  acts,  a  husband  declined 
to  assert  his  claim  to  his  wife's  personal  property,  chiefly 
money  in  possession,  but  borrowed  money  of  her  with  the 
understanding  that  it  should  be  repaid,  it  was  held  that  he 
became  thereby  her  debtor,  entitled  to  make  her  a  preferred 
creditor  over  the  others  in  an  assignment  for  their  benefit. 
And   it  was   denied  that  there   is  any   distinction   between 

'  Machcn  o.  Machen,  88  Ala.  364. 
'  Macht'm  v,  Machem,  28  Ala.  874. 

'  l^ckbart  r.  Cameron,  29  Ala.  855,  863.    Avd  see  Ewing  v.  Gray, 
12  Ind.  64,  68. 

96 


Ch.  EL]  NON-CLAIM  OF  HUSBAND.  §  104 

each  a  case  as  this,  and  one  in  which  the  husband  bargains 
for  his  wife's  choses  in  action  not  yet  reduced  to  possession.^ 
It  is  quite  plain  that  not  all  courts  would  hold  the  doc- 
trine thus  on  these  mere  naked  facts.^  If  the  facts  show 
that  the  property  came  to  the  wife  subsequently  to  the  mar- 
riage, and  the  husband  disclaimed  acquiring,  any  interest  in  it 
at  the  time  when  it  was  received,  then  the  doctrine  of  the 
Alabama  court  and  some  others  makes  it  her  separate  estate. 
But  if  the  property  was  in  her  possession  when  the  marriage 
ceremony  was  performed,  the  case  in  principle,  and  on  many 
of  the  authorities,  is  difiTerent.  Especially  the  denial  of  any 
distinction  between  such  a  case,  and  that  of  a  bargaining  by 
the  husband  for  his  wife's  choses  in  action  on  reducing  them 
to  possession,  is  a  marked  departure  from  what  is  held  gen- 
erallj  in  this  country  and  in  England.^ 

§  104.  Estoppel.  —  In  a  Georgia  case  it  appeared  that  a 
husband  had  received  certain  property  as  the  separate  estate  of 
his  wife,  though  the  terms  of  the  conveyance  to  her  were  really 
not  appropriate  to  make  it  such.  But  during  the  remainder 
of  his  life  he  believed  it  to  be  separate  property,  and  so  treated 

'  Jaycox  V,  Caldwell,  51  N.  Y.  895.  In  Kentucky,  a  husband  permitted 
his  wife  to  loan  her  money  as  she  pleased,  and  take  notes  payable  to  her- 
self; on  the  payment  of  one  of  the  notes,  he  borrowed  the  money  of  her 
himself,  and  executed  a  writing  expressly  declaring  the  money  to  be  hers, 
that  it  was  hers  previous  to  the  marriage,  and  was  to  be  refunded  on  his 
death ;  and  the  court,  on  his  decease,  held  that  his  estate  was  liable  for  it. 
Said  Peters,  C.  J. :  '*  The  proposition  cannot  be  controverted,  that,  upon 
the  marriage  of  the  intestate  with  appellee,  he  thereby  became  entitled  to 
all  the  money  and  personal  estate  that  belonged  to  his  wife,  if  he  chose  to 
assert  and  enforce  his  right ;  but  he  certainly  could  waive  his  right  as  hus- 
band, and  permit  his  wife  to  retain  her  money ;  and,  wherever  such  inten- 
tion is  manifested  by  the  husband,  and  he  shows  by  his  conduct  that  he  is 
not  to  have  or  derive  any  benefit  from  the  personal  property  belonging  to 
his  wife,  and  that  he  intends  it  to  remain  for  her  benefit,  courts  of  equity 
will  not  deprive  the  wife  of  the  property,  especially  in  cases  where  creditors 
are  not  to  be  deprived  of  any  of  their  rights."  Bryant  t^.  Bryant,  3  Bush, 
155,  156. 

'  Consult,  among  other  cases,  Gamber  v,  Gamber,  6  Harris,  Fa.  863 ; 
and  some  of  the  cases  cited  Vol.  I.  §  120-123. 

'  See  Vol.  I.  §  726-729,  756-768 ;  ante,  §  44-47. 
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it ;  and,  in  his  will,  made  no  provision  for  her,  mentioning  as  the 
reason  for  the  omission  her  possession  of  this  estate.  Subse- 
quently to  the  publication  of  the  will  the  widow  contracted 
debts ;  and  it  was  held,  that,  as  against  her  creditors,  the 
husband's  administrator  was  estopped  to  deny  that  the  estate 
was  hers.  Said  Starnes,  J. :  ^'  These  debts  were  contracted 
subsequently  to  the  death  of  the  testator,  and,  the  legal  pre- 
sumption is,  upon  the  faith  of  this  property,  to  which  Mrs. 
Williams  had  been  distinctly  referred  by  the  will  as  her  sepa- 
rate estate.  Her  creditors  had  a  right  to  look  to  it  as  hers, 
and  not  as  belonging  to  her  husband's  estate,  after  his  will 
was  published ;  and  it  would  be  a  great  wrong  on  them  if  the 
executor  were  now  allowed  to  set  up  title  to  it.  .  .  •  An  estop- 
pel in  paisy  though  not  applying  in  cases  where  there  has  been 
a  mistake  without  fault,  yet  does  apply  where  there  has  been 
gross  ncghgence  equivalent  to  fraud."  ^  And  in  Kentucky  it 
was  held,  tliat,  where  property  stands  to  the  separate  use  of  a 
married  woman^  and  the  husband  permits  her  to  trade  and 
deal  with  it  as  her  separate  estate,  he  is  estopped  from  inter- 
posing  an  obstacle  to  the  collection  of  debts  for  the  payment 
of  which  she  has  charged  the  property.^ 

§  105.  Wife's  AoquiBitioiis.  —  A  wife  may  acquire  a  separate 
estate  in  the  fruits  of  her  own  labor,  by  her  husband's  non- 
claim  and  permission.^  So,  it  was  held  by  the  majority  of  the 
court  in  New  York,  that,  where  a  husband  permits  his  wife  to 
live  separately  from  him,  and  do  business  on  her  own  sole  and 
separate  account,  he  will  not  be  permitted  to  set  up  any  claim 
to  the  property  acquired  in  the  business,  even  though  he  fur- 
nished her  money  to  carry  it  on.^  And  in  Missouri,  where  a 
wife  at  the  time  of  her  marriage  held  certain  leasehold  prop- 
erty, and  after  tlie  marriage  purchased  more  with  her  own 
funds,  and  so  managed  the  property  as  to  accumulate  money, 
and  the  husband  deserted  her  and  never  returned,  it  was  held 

1  Williams  v.  Allen,  17  6a.  81,  86. 

'  Lillard  v.  Turner,  16  B.  Monr.  874. 

»  Vol.  I.  §  21;  Peterson  v.  Mulford,  7  Vroom,  481. 

*  Sammis  o.  McLaughlin,  35  N.  Y.  647. 
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that  he  coald  not,  on  her  death,  claim  the  money  as  against 
her  separate  heirs.  Baker,  J.,  observed :  ^^  Where  there  is  an 
ante-nuptial  agreement  that  the  wife  may  carry  on  a  separate 
trade  or  business  in  her  own  name,  a  coart  of  equity  will  en- 
force it,  and  secure  to  her,  in  her  own  right,  the  profits  arising 
from  such  trade,  against  the  husband  and  his  creditors.  If 
the  husband  should  permit  her  to  carry  on  business  on  her 
sole  and  separate  account,  without  any  such  ante-nuptial 
agreement,  all  that  she  earns  will  be  deemed  to  be  her  sepa- 
rate property,  and  disposable  by  her  as  such,  subject  to  the 
claims  of  third  persons  properly  affected  by  it.  So,  if  a 
husband  deserts  his  wife,  and  she  carries  on  a  separate  trade, 
her  earnings  will  be  enforced  in  equity  against  the  claims  of 
her  husband."  ^ 

§  106.  Condnsion.  —  The  author  has  felt,  in  writing  tlie 
sections  of  this  chapter,  that  more  or  less  of  what  is  here  set 
down  will  fail  to  commend  itself  to  the  universal  judicial  mind 
of  the  country.  It  touches,  at  various  points,  the  disputed 
ground ;  and,  at  others,  the  uncertain.  Still,  these  sections 
will  be  helpful.  Every  question  of  this  sort  must  be  looked 
at  much  upon  its  special  merits  —  much  upon  the  peculiar 
jurisprudence  of  the  State  —  partly  upon  the  particular  men- 
tal tendencies  of  the  judges  who  happen  to  occupy  the  bench.* 
And  the  practitioner  should  remember,  that,  to  make  the  hus- 
band's disclaimer  available  to  the  wife,  she  must  hold  the 
property  in  such  a  way  that  it  may,  by  law,  be  separate  estate. 

>  Coughlin  V.  Ryan,  43  Misso.  99,  104. 
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CHAPTER  X. 

EXEMPTING  THE  PROPERTY  FROM  THE  CLAIMS  OF  CRED- 
ITORS AND  THE  POWER  OF  CONVEYANCE. 

§  107.  Creditors  —  General  View.  —  lu  Bome  of  our  States, 
legislation,  by  a  sort  of  experimental  step,  has  simply  pro- 
vided that  the  interest  of  the  husband  in  the  wife's  property, 
particularly  her  real  estate,  shall  not  be  subject  to  be  taken  for 
his  debts ;  leaving  him  the  owner  of  what  was  his  at  the  com- 
mon, law,  the  same  as  before  the  statute.  Thus,  in  Maryland, 
the  Act  of  1841,  c.  161,  provides,  "  that  no  real  estate  here- 
after acquired  by  marriage  shall  be  liable  to  execution,  during 
the  life  of  the  wife,  for  debts  due  from  the  husband."  Said 
Le  Grand,  C.  J. :  ^*  Although  it  does  not  destroy  the  tenancy 
by  the  curtesy,  it  nevertheless  suspends  the  right  of  execution 
during  the  life  of  the  wife ;  leaving,  however,  the  judgment 
lien  perfect  on  the  life  estate  of  the  husband,  to  be  enforced  on 
the  death  of  the  wife."  ^  Statutes  more  or  less  like  this  are 
to  be  found  in  various  other  States.^  Said  Bates,  J.,  of  the 
Missouri  statute:  ^'The  act  does  not  change  or  profess  to 
change  the  rights  of  the  husband  in  his  wife's  land,  but  does 
exempt  such  rights  from  levy  and  sale  under  execution  for  the 
debts  and  liabilities  stated  in  the  section.  It  is  his  property; 
but,  like  wearing  apparel  or  a  mechanic's  tools,  is  not  subject 
to  the  execution."  ^ 

>  Logan  V,  McGill,  8  Md.  461,  470;  Weems  v,  Weems,  19  Md.  334; 
Schindel  v.  Sehindel,  12  Md.  108. 

'  Johnson  v.  Chapman,  35  Conn.  550 ;  Coleman  v.  Satterfield,  2  Head, 
259;  Young  o.  Lea,  3  Sneed,  Tenn.  249;  Cunningham  v.  Gray,  20  Misso. 
170;  Tally  v.  Thompson,  20  Misao.  277;  Barbee  v,  Wimer,  27  Misso. 
140 ;  Harvey  v.  Wickham,  23  Misso.  112 ;  Grimes  v.  Long,  48  Misso.  340; 
Wheeler  v.  Jennings,  16  B.  Monr.  476 ;  Thorn  v.  Darlington,  6  Bush,  448 ; 
Chapman  o.  Williams,  13  Gray,  416. 

»  White  r.  Dorris,  35  Misso.  181,  187,  188. 
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§  108.  Conveyance  of  Husband's  Freehold.  —  Moreover,  there 
are  statutes  which  take  from  the  husband  the  power  to  convey, 
unless  the  wife  joins  him  in  the  conveyance,  even  his  own  in- 
dividual interest  in  her  lands.  Thus,  in  Tennessee,  a  statute 
having  exempted  this  sort  of  property  from  attachment  for  the 
husband's  debts,  proceeds,  ^^  nor  shall  the  husband  sell  the  same 
during  his  wife's  lifetime,  without  her  joining  in  the  convey- 
ance." ^  And  it  was  held,  where  a  husband  had  made  formal 
conveyance  of  his  freehold  in  the  wife's  land,  she  not  joining, 
that,  on  a  divorce,  the  court  might  assign  this  freehold  to  her 
as  alimony.^  A  statute  in  Connecticut  provides,  that  no  sale 
or  transfer  by  a  husband  of  the  personal  property  of  his  wife, 
or  of  his  interest  therein,  shall  be  valid  unless  she  shall  join 
him  in  a  written  conveyance  of  the  same.  And  it  was  held, 
that,  notwithstanding  this  provision,  it  is  competent  for  the 
husband  and  wife  to  make  a  valid  verbal  pledge  of  such  prop- 
erty by  delivery.  The  court  deemed,  that  a  pledge  is  neither 
a  "  sale  "  nor  a  "  transfer  "  ;  it  does  not  carry  with  it  the  title 
to  the  thing  pledged.  All  that  passes  to  the  pledgee  is  the 
right  of  possession,  coupled  with  a  special  interest  in  the 
property  in  order  to  protect  the  right.  ^^  We  deem  it  unnec- 
essary," added  Park,  J.,  "  to  determine  whether  this  property, 
or  the  husband's  interest  therein,  could  bo  sold  by  the  plain- 
tiff under  any  circumstances,  owing  to  its  peculiar  condition ; 
for  we  are  satisfied  that  the  act  of  the  defendant  and  his  wife 
in  placing  the  property  in  the  hands  of  the  plaintiff  gave  him 
a  right  to  hold  the  possession  of  the  property,  whether  he  had 
all  the  ordinary  rights  of  a  pledgee  or  not."  ^ 

§  109.  Conclusion.  —  But  statutes  of  the  sort  mentioned  in 
this  chapter  are  not  numerous,  and  they  do  not  appear  to  be 
on  the  increase.  Nor,  though  they  may  sometimes  be  found 
useful,  are  they  probably,  as  a  general  thing,  the  best  form  of 
provision  for  the  protection  of  the  interests  of  married  women. 

>  Yoang  V.  Lea,  3  Sneed,  Tenn.  249 ;  Coleman  v,  Satterfield,  2  Head,  259. 

*  Young  0.  Lea,  supra. 

'  Robertson  v.  Wilcox,  36  Conn.  426,  430. 
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CHAPTER  XI. 

OWNERSHIP  AND  TRUSTEESHIP  OF    THE  STATUTORY  PROP- 
ERTY. 

§  110.  Wife's  Bqtiitable  Interesta.  —  If  property,  real  or  per- 
sonal, is  conveyed  to  a  trustee  for  the  use  of  a  married  woman, 
the  conveyance  not  expressing  that  it  is  for  her  separate  use, 
the  right  to  enjoy  it  vests,  under  the  unwritten  law,  in  her 
husband.^  But  it  is  plain  in  principle,  that  the  recent  statutes, 
prevailing  in  most  of  our  States,  intercept  this  use,  and  make 
it  the  wife's  separate  property.^  So  it  has  been  held  in  Mis- 
sissippi ;  the  statute  providing  that  the  wife  may  become 
seised  or  possessed,  to  her  separate  use,  of  any  property,  "  by 
direct  bequest,  devise,  gift,  purchase,  or  distribution,  in  her 
own  name."  ^  Hence  it  follows,  that,  under  these  statutes,  if 
the  legal  title  is  in  a  third  person,  or  in  the  husband,  the 
owner  of  such  title  may  be  adjudged  a  trustee  for  the  wife, 
in  all  cases  where  this  is  necessary 'for  the  protection  of  her 
statutory  rights.  We  have  seen  that  this  is  so  iinder  the  un- 
written law ;  *  and  the  unwritten  law  assists  in  the  interpreta- 
tion, and  helps  in  the  enforcement,  of  the  statutes.^ 

§  111.  Legal  Ownership  generally  In  Wife.  —  The  effect  of 
most  of  our  statutes,  it  is  plain  enough,  is  to  make  the  wife 
the  legal  owner  of  property  which,  but  for  the  statutes,  would 
pass  from  her  to  the  husband.^  And,  in  most  of  our  States, 
she  can  enforce  her  rights  of  ownership,  by  suits  at  law,  as 
well  as  in  equity. 

§  112.  In  Husband,  made  Trustee  for  Wife.  —  But,  in  some 

of  our  States,  the  statute  vests  the  ownership  in  the  husband, 

»  Vol.  L  §  824.  •  Ante,  §  76-77. 

'  Olive  V.  Walton,  33  Missis.  103. 

*  Vol.  I.  §  800-804.  »  Ante,  §  60,  63,  64. 

•  Wilbur  V.  Fradenburgh,  62  Barb.  474. 
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and  makes  him  trustee  for  the  wife.  It  is  so,  for  example,  in 
Alabama,  under  a  proyision  already  quoted.^  And  there  are 
other  States  in  which  the  same  thing  exists,  either  generally, 
or  under  special  circumstances.^ 

§  lis.  BSeot  of  HuftlNUid's  Btstatory  Trusteeship —  AlAbsms. 
—  It  is  plain  that,  as  a  general  proposition,  if  a  husband  is 
made  a  trustee  bj  statute,  his  powers,  duties,  and  obligations 
are  precisely  the  same  as  those  of  a  trustee  under  the  un- 
written law ;  because  ^*  whatever  is  newly  created  by  statute 
draws  to  itself  the  same  qualities  and  incidents  as  if  it  had 
existed  at  the  common  law."  ^  But  this  doctrine  of  interpreta- 
tion cannot  overrule  the  words  of  the  enactment  itself;  conse- 
quently if  it  contains  specific  directions  for  the  trustee,  he  is 
to  follow  them  as  far  as  they  go,  and  for  the  rest  look  to  the 
unwritten  law.^  The  Alabama  statute,  for  example,  contains 
a  variety  of  provisions  besides  those  quoted  in  the  section  of 
our  text  already  referred  to ;  and,  indeed,  it  seems  almost  to 
su{>ersede  the  unwritten  law.  Of  it,  Peters,  J.,  sitting  in  the 
Alabama  court,  made  the  following  very  sweeping  observa- 
tions :  ^^  This  important  statute  was  not  intended  to  operate 
upon  the  contract  of  marriage,  but  to  place  the  wife's  estate 
upon  a  basis  hitherto  unkntown  to  our  jurisprudence.  It  was 
intended  to  enlarge  the  powers  over  it  after  her  marriage,  to  a 
certain  limit,  and  to  restrain  and  circumscribe  the  powers  of 
the  husband /or  Ker  protection ;  for,  had  she  been  able  to  pro- 
tect herself,  there  would  have  been  no  necessity  for  such  a 
law.  The  statute  was  not  intended  so  to  operate  upon  her  as 
to  make  her  a/ema  sole^  or  a  ^  free  dealer,'  and  to  enable  her 
to  do  business  on  her  own  account,  as  if  she  had  never  been 
married.  But  so  far  as  her  property  is  concerned,  it  was  in- 
tended to  modify  her  marital  powers  over  it  in  connection 
with  her  husband;  and  it  defines  alike  her  control  over  it 
during  her  coverture,  and  her  power  over  it  after  the  marriage 

»  Ante,  §  96. 

'  Conklin  v.  Botsford,  36  Conn.  105 ;  Johnson  v.  Snow,  5  R.  I.  72 ; 
Martin  v.  Pepall,  6  R.  I.  92.    See  ante,  §  90. 

'  Bishop  SUt.  Crimes,  §  189.  «  Marsh  v.  Marsh,  43  Ala.  677. 
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has  terminated^  and  also  the  right  of  her  husband  as  her 
trustee.-  Tliis  creates  a  peculiar  statutory  estate,  to  be  held, 
controlled,  and  conveyed  in  the  manner  and  for  the  purposes 
the  statute  has  directed.  It  is  not  a  law  modirying  the  com- 
mon-law rights  of  the  wife,  as  wife,  but  it  is  a  new  rule  which 
wholly  displaces  the  common  law  in  inference  to  her  title  to 
her  estate  and  her  power  to  dispose  of  it.  It  is  a  trust  estate 
in  the  hands  of  her  husband,  ^  as  her  trustee,'  for  her  use,  to 
be  held  and  disposed  of  as  the  statute  prescribes.  Separated 
from  her  estate,  the  wife  is  still  a  married  woman,  under  all 
the  disabilities  of  coverture,  save  so  far  as  these  disabilities  are 
modified  by  the  statute.  But  connected  with  her  estate,  her 
powers  over  it  are  only  such  as  the  statute  bestows.  As  a 
trust  estate,  the  husband  may  be  aided  by  the  extraordinary 
powers  of  a  court  of  chancery  to  direct  him  in  its  manage- 
ment, or  the  wife  in  its  protection,  under  such  exigencies  as 
may  require  such  an  interference.  But  neither  the  husband, 
nor  the  wife,  nor  both  together,  without  the  aid  of  a  court  of 
chancery,  can  deal  with  the  estate  thus  created,  otherwise  than 
the  law  of  its  creation  may  permit.  The  coverture  of  the  wife 
merges  her  capacity  to  make  contracts  generally  in  the  hus- 
band, except  in  such  cases  as  the  statute  enables  her  to  deal 
with  her  own  property."  Still  it  is  plain  that,  even  under  this 
statute,  there  is  more  or  less  scope  for  the  application  of  the 
unwritten  law,  in  things  upon  which  the  statute  is  not  distinct. 
And  in  this  case  it  was  held,  on  principles  of  the  unwritten 
law,  that,  since  the  statutory  estate  is  a  trust  vested  in  the 
husband,  as  trustee  of  the  wife,  a  court  of  equity  will  inter- 
pose, when  necessary,  to  direct  him  in  the  management  of  it, 
especially  as  to  questions  arising  not  witiiin  the  terms  of  the 
statute.^ 

§  114.  Conclusion. — Much  more  might  be  here  said;  but  the 
rest,  of  what  might  seem  proper  for  this  chapter,  it  was  deemed 
best  to  scatter  through  other  chapters  of  these  volumes. 

1  Wilkinson  o.  Cheatham,  45  Ala.  337,  339,  340.  See,  also,  Samplej  v. 
Watson,  43  Ala.  377 ;  Warfield  v.  Ravesies,  38  Ala.  518 ;  Hall  v.  Cres- 
well,  46  Ala.  460. 
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KESULTING  TKUSTS. 

§  115.  "Wife  as  Tnutee.  — We  saw,  in  the  first  volume,  that 
a  wife  may  be  a  trustee,  even  where  she  is  under  all  the  inca- 
pacities of  the  common  law.^  A  fortiori  she  may  be  such, 
under  statutes  which  free  her  more  or  less  from  the  disabilities 
of  coverture,  and  confer  on  her  the  power  to  hold  property, 
like  2Lfeme  sohy  to  her  own  use.^ 

§  116.  Husband  aa  Tnutee  for  Wife.  —  We  saw,  also,  that  the 

husband  may  be,  and  often  is,  a  trustee  for  the  wife ;  ^  and, 
when  necessary  for  her  just  protection,  courts  of  equity  hold 
him  to  be  such,  though  he  has  given  no  express  consent  to  be 
her  trustee,  or  even  means  not  to  be.  ^  Thus,  for  example, 
if,  by  an  ante-nuptial  contract,  where  the  rules  of  the  unwrit- 
ten law  prevail,  a  husband  stipulates  that  his  wife  may  enjoy 
her  separate  property,  it  still  vests  in  him  at  law,  but  equity 
holds  him  to  be  her  trustee,  and  compels  him  to  account  to  her 
for  the  property.^ 

§  117.  Third  Peraon  aa  Tmatee.  —  In  like  manner,  a  third 
person  may  be  held  by  a  court  of  equity  as  a  trustee,  even 
though  he  does  not  expressly  agree  to  be  such.  Thus,  where, 
in  a  marriage  settlement  in  three  parts,  the  intended  husband 
contracted  with  the  third  party  that  the  wife's  property  should 
be  free  from  his  marital  rights,  it  was  adjudged  that  this  made 

»  Vol.  I.  §  700. 

*  Springer  v.  Berry,  47  Maine,  380 ;  Claussen  v.  La  Franz,  1  Iowa,  226. 

*  Vol.  I.  §  800-808 ;  Walker  v.  Walker,  9  Wal.  743 ;  Riley  v.  Riley, 
25  Conn.  154. 

«  Vol.  I.  §  800;  Totten  o.  McManus,  5  Ind.  407.    And  see  ante,  §  110 

et  seq. 

»  Blanchard  v.  Blood,  2  Barb.  852 ;  Strong  v.  Skinner,  4  Barb.  546 ; 
Mory  V.  Michael,  18  Md.  227;  Cover  v,  Owings,  16  Md.  91;  Baldwin  v. 
Carter,  17  Conn.  201. 
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the  third  person  trustee  under  the  settlement,  though  there 
were  iu  it  no  such  express  words.^  Again,  where  land  was 
bought  with  money  of  the  separate  estate  of  the  wife,  and  by 
mistake  the  title  was  made  to  the  husband,  then  the  land  was 
sold  on  an  execution  against  him  and  purchased  by  his  credi- 
tors, these  creditors  were  held  to  be  her  trustees,  and  it  was 
deemed  to  be  immaterial  whether  they  had  notice  of  the  wife's 
equitable  ownership  or  not.^ 

§  118.  Dootzine  of  Rasnlting  Trusts  —  How  between  Husband 
and  Wife.  —  This  leads  us  to  the  doctrine  of  resulting  trusts. 
It  need  not  be  explained  at  large  iu  this  chapter,  the  purpose 
of  which  is  limited  to  the  objects  of  these  volumes,  as  unfold- 
ing what  in  the  law  is  peculiar  to  the  relation  of  husband  and 
wife.  In  general  terms  the  doctrine  may  be  stated  to  be,  that, 
when  a  person  has  in  his  possession  money  or  other  personal 
estate  belonging  to  another,  or  when  a  title  in  lands  is  made 
to  him  based  on  a  consideration  the  ownership  whereof  was 
in  another,  he  holds  the  personal  estate  or  the  legal  title  to 
the  lands  as  trustee  for  the  true  owner.^  And  as  the  husband 
may  and  often  does  hold  property  the  true  owner  of  which  is 
his  wife,  and  the  wife  sometimes  holds  property  the  true  owner 
of  which  is  the  husband,  this  doctrine  of  resulting  trusts  finds 
a  not  unfrequent  exemplification  in  the  marriage  relation. 
And  it  is,  in  essence  and  principle,  precisely  the  same  between 
husband  and  wife  as  between  any  other  persons  ;  but,  in  the 
facts  of  cases,  it  is  found  complicated  with  various  principles 
peculiar  to  this  relationship,  so  that  the  doctrine  itself  has  the 
appearance  of  being  peculiar  here.  As  observed  by  Lawrence, 
C.  J.,  in  an  Illinois  case :  ^^  The  authorities  simply  show  that 
the  same  facts  which  would  raise  a  resulting  trust  as  between 
strangers,  do  not  necessarily  do  so  as  between  parent  and 

^  Logan  V,  Goodall,  42  Ga.  95. 

*  Whitehead  v.  Whitehead,  64  N.  C.  538.  And  see,  to  the  last  point, 
Franklin  v.  Creyon,  Harper  Eq.  243 ;  Powell  v.  Jones,  67  N.  C.  126 ;  Da- 
mon V.  Hall,  38  Barb.  136;  Lormore  v.  Campbell,  60  Barb.  62;  Cvary  v. 
Bott,  3  Smith,  Pa.  400;  Kinloch  v.  POn,  1  Hill  £q.  190. 

'  See,  for  a  minuter  explanation,  2  Story  £q.  Jur.  §  1195  et  seq. 
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child,  or  husband  and  wife ;  the  presumption  in  such  cases 
being,  until  rebutted,  that  an  advancement  or  provision  was 
intended,  but  this  presumption  being  liable  to  rebuttal.  There 
is,  therefore,  no  uniform  and  unbending  rule.  The  question 
resolves  itself  into  one  of  intent ;  and  each  case,  subject  to 
those  general  primd  facie  presumptions,  must  depend  upon  its 
individual  facts."  ^ 

§  119.  Land  bought  with  another's  Money.  —  Where  one  pur- 
chases land  with  the  money  of  another,  taking  the  title  in 
himself,  he  holds  the  land  in  trust  for  the  person  whose  money 
paid  for  it.^  This  is  a  common  case  of  a  resulting  trust ;  and 
the  doctrine  is  applied  to  husband  and  wife,'  though  not  under 
all  the  circumstances  in.  which  it  would  be  enforced  between 
strangers.  If  by  fraud,  duress,  mistake,  abuse  of  confidence, 
or  any  other  undue  means,  a  husband  procures  or  accepts  a 
title  in  lands,  tlie  consideration  of  which  was  separate  property 
of  the  wife,  either  equitable  or  statutory,  he  holds  the  title  as 
her  trustee,  and  may  be  compelled  to  yield  it  up ;  and,  to  this 
proposition,  the  author  believes,  there  is  no  exception.^  If  he 
afterward  sells  the  land  for  money,  she  is  entitled  to  the  whole 
sum  received.^  Within  this  principle,  if  a  husband,  at  the 
time  of  a  sale  of  the  wife's  land,  agrees  to  invest  the  money 
in  other  land  for  her ;  but,  when  he  comes  to  do  it,  takes  the 
title  in  his  own  name ;  he  will  be  compelled  to  hold  the  new 
purchase  in  trust  for  her.^  And  when,  under  other  circum- 
stances, the  husband  has  funds  from  the  wife's  separate  estate, 
with  which  to  buy  lands  for  her  benefit,  but  he  takes  the  title 
in  his  own  name,  he  can  hold  the  lands  only  as  her  trustee.^ 

*  Adiard  v,  Adlard,  5  Chicago  Leg.  News,  14.     See  post,  §  125. 

*  Johnson  v.  Dougherty,  3  C.  E.  Green,  406 ;  Fox  v,  Dohcrty,  30  Iowa, 
334 ;  Sweesey  v.  Shady,  22  Ohio  State,  333. 

'  Ante,  §  117,  118;  Rich  v.  Tubbs,  41  Cal.  34. 

*  Wales  V.  Newbould,  9  Mich.  45 ;  Countz  v,  Geiger,  1  Call,  190 ;  Rich 
V.  Rich,  12  Minn.  468;  Malady  v,  McEnary,.  30  Ind.  273;  Methodist 
Cbnrch  v.  Jaqaes,  1  Johns.  Ch.  450 ;  Bancroft  v,  Curtis,  108  Mass.  47. 

*  Dayton  v.  Fisher,  34  Ind.  356. 

*  Sandford  v,  Weeden,  2  Heisk.  71 ;  Davis  v.  Davis,  43  Ind.  561. 

^  Robison  v.  Robison,  44  Ala.  227 ;  Miller  v.  Edwards,  7  Bush,  394. 
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The  trust  will  be  enforced  as  well  against  the  husband's  heirs 
as  against  him.^ 

§  120.  Ck>ntinaed  —  Wife  Tnutoa  for  Husband. — The  same 

doctrine  prevails  where  the  parties  are  reversed ;  for,  if  what 
is  the  husband's  is  made  to  vest  by  conveyance  in  the  wife,  she 
will  hold  it  as  trustee  for  him.^  Thus,  if  lands  are  bought 
with  the  husband's  money  ;  and,  by  procurement  of  the  wife, 
and  without  his  consent,  the  deed  is  made  to  her  instead  of 
him,  then  he  dies,  the  court  on  a  bill  in  equity  brought  by  his 
heirs  will  set  aside  the  conveyance  to  her  and  order  the  title 
to  vest  in  them.  Had  the  husband  chosen  to  make  a  gift  to 
the  wife,  this  would  have  caused  the  title  to  be  perfect  in  her ; 
but  the  facts  show,  that,  in  this  instance,  he  did  not  so  choose.' 
§  121.  Limits  of  the  Doctrine  as  between  Hnsband  and  "Wife. 
—  But,  as  we  have  already  seen,^  the  doctrine  as  between  hus- 
band and  wife  has  some  limits  which  are  not  recognized  where 
the  transaction  is  between  strangers ;  for,  in  this  relation,  a 
gift  from  the  one  to  the  other  may  often  be  presumed  when  it 
would  not  be  if  the  parties  were  not  thus  related.  Possibly  a 
close  examination  of  the  cases,  and  especially  of  the  true  reason 
on  which  they  proceed,  would  lead  to  the  result,  that  the  real 
question  is  whether  or  not  there  was  in  fact  a  gift  intended  to 
be  made,  and  this  question  should  be  decided  by  the  particular 
circumstances  attending  each  case,  and  the  testimony  intro- 
duced by  the  parties,  like  any  other  question  of  fact ;  but  the 
words  of  many  of  the  judges  seem  to  indicate  that  they  regard 
it  somewhat  differently.  Thus,  in  an  Iowa  case,  Beck,  J., 
observed :  ^^  If  the  person  to  whom  the  conveyance  is  made 
be  one  for  whom  the  party  paying  the  consideration  is  under 
obligation,  natural  or  moral,  to  provide,  the  transaction  will  be 
regarded  prima  facie  as  an  advancement,  and  the  burden  will 
rest  on  the  one  who  seeks  to  establish  the  trust  for  the  benefit 

'  Davis  V,  DaTis,  43  Ind.  561. 

*  Cotton  V,  Wood,  25  Iowa,  43 ;  Graham  v.  Long,  15  JSmith,  Pa.  383 ; 
Bower's  Appeal,  18  Smith,  Pa.  126 ;  Cuny  t;.  Bott,  3  Smith,  Pa.  400 ;  Tap- 
pan  V.  Butler,  7  Bosw.  480 ;  Wilson  v.  Scott,  8  Lans.  308. 

'  Smith  V.  Smith,  50  Misso.  262.  •    «  Ante,  §  118. 
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of  the  payee  [payer]  of  the  consideration,  to  overcome  the  pre- 
sumption in  favor  of  the  legal  title  by  sufficient  evidence.'' 
But  the  case  itself  was  merely  a  plain  and  ordinary  one  of  a 
resulting  trust  in  favor  of  the  husband,  whose  property  was 
conveyed  to  the  wife  on  his  purchase  with  his  own  means,  and 
it  was  expressly  understood  that  the  equitable  title  should  not 
go  with  the  legal.^ 

§  122.  Continaed.  —  Let  US  see  what  further  has  been  said 
and  held  in  some  of  the  cases.  In  a  Massachusetts  case,  where 
the  money  consideration  for  land  bought  was  in  part  the  wife's 
statutory  property,  and  the  rest  of  it  was  raised  by  mortgaging 
the  land,  and  a  mortgage  was  given  back  to  the  seller  for  a 
balance,  —  and  the  wife  understood  that  the  deed  was  made  to 
her,  who  could  not  read,  while  in  fact  it  was  made  to  her 
husband,  but  he  afterward  conveyed  it  to  her  through  a  third 
person,  —  the  court,  not  deciding  whether  here  was  a  re- 
sulting trust  or  not,  held  that  the  conveyance  from  the  hus- 
band to  the  wife  was,  in  the  absence  of  any  fraud  intended, 
for  a  valid  consideration,  and  good  as  against  his  existing  cred- 
itors.^ Moreover  it  is  plain  that,  in  sound  principle,  it  ought 
to  have  been  held  also,  had  the  case  required  it,  that  there  had 
been  here  a  resulting  trust;  because  no  part  of  the  husband's 
money  went  into  the  purchase,  the  entire  payment  had  been  the 
wife's,  and  the  evidence  negatived  any  presumption  of  an  in- 
tended gift  to  him.  Thus,  therefore,  it  has  been  adjudged, 
that,  if  a  husband  buys  lands  with  money  belonging  to  his 
wife's  separate  estate,  put  into  his  hands  for  the  purpose  of 
making  purchases  for  her,  but  takes  the  deed  in  his  own  name, 
he  holds  the  lands  as  her  trustee.^ 

§  123.  Continued  —  Disttnotions.  —  There  may  be  a  difference 

>  Cotton  V.  Wood,  25  Iowa,  43,  45.  Compare  this  case  with  Cairns  r. 
Colburn,  104  Mass.  274,  decided  on  somewhat  similar  facts.  And  see  the 
observations  of  Lawrence,  C.  J.,  ante,  §  118.     See  post,  §  124. 

'  Bancroft  v.  Curtis,  108  Mass.  47.  A  case  much  resembling  this  is 
McLaurie  v.  Partlow,  53  111.  340.     And  see  Wilder  v.  Brooks,  10  Minn.  50. 

'  Robison  v,  Robtson,  44  Ala.  227 ;  Miller  v.  Edwards,  7  Bush,  894. 
And  see  Totten  o.  McManus,  5  Ind.  407 ;  ante,  §  119. 
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between  the  case  in  which  the  wife's  statutory  or  other  sepa- 
rate money  goes  into  lands  purchased  in  the  husband's  name, 
and  that  in  which  the  husband's  money  goes  into  lands  pur- 
chased in  the  wife's  name ;  but  it  is  difficult  to  say  where  the 
line  of  distinction,  if  it  exists,  runs.  Plainly,  in  principle,  if 
a  wife  so  holds  separate  money  that  she  is  not  in  law  permitted 
to  part  with  it,  even  to  her  husband,  then,  if  the  husband  puts 
this  money  into  lands  the  title  of  which  he  takes  to  himself, 
there  is  a  resulting  trust  in  her  favor,  whatever  may  be  the 
understanding  between  the  two.  But  this  doctrine,  if  accepted 
by  the  courts,  cannot  apply  where  the  wife  has  the  disposing 
power  over  the  fund.  Even  a  statute  of  Mississippi  which 
provides,  that,  ^^  if  the  husband  shall  purchase  property  in  his 
own  name,  with  the  money  of  the  wife,  he  shall  bold  the  same 
only  as  trustee  for  her  use,"  has  been  adjudged  to  refer  merely 
to  those  cases  in  whicli  the  money  continues  to  be  hers ;  not  to 
cases  in  which,  with  her  consent,  he  uses  what  was  her  money 
as  his  own.^ 

§  124.  Continaed  —  Presumption  —  Farther  DistinctionB. — 
In  matter  of  presumption  it  has  been  laid  down,  and  it  is 
probably  the  general  doctrine  where  mere  presumption  is 
looked  at,  that,  if  a  husband  purchases  land,  and  takes  a 
deed  running  to  his  wife,  and  there  is  no  further  evidence  in 
the  case,  this  shall  be  deemed  a  provision  by  him  in  her  favor, 
and  there  is  no  resulting  trust.^  In  a  Pennsylvania  case,  a 
learned  judge  made  some  observations  which  seem  to  carry 
this  point  beyond  mere  presumption ;  but,  if  lie  so  meant, 
which'  probably  he  did  not,  the  doctrine  as  laid  down  by  him 
does  not  prevail  in  our  States  generally.  He  said :  '^  It  has 
long  been  well  settled,  that,  if  a  husband  purchase  land  and 
pay  for  it,  and  have  the  deed  made  to  his  wife,  there  is  no 
resulting  trust  in  his  favor.  Such  trusts  arise  only  between 
strangers.  Nor  has  the  Act  of  April  11th,  1848,  placed  the 
wife  in  a  worse  situation  than  she  occupied  before  its  passage. 

^  Gibson  V.  Foote,  40  Missis.  788. 

*  Curtis  V.  Fox,  47  N.  Y.  299 ;  Haines  v.  Haines,  54  HI.  74 ;  Welton  v. 
Divine,  20  Barb.  9 ;  Bent  v.  Bent,  44  V t.  555. 
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Equity  will  raise  a  trust  in  the  husband  to  protect  prior  cred- 
itors; but,  where  the  transaction  does  not  tend  to  defraud  such 
creditors,  it  is  a  good  settlement  upon  the  wife.''  ^  But  what 
was  held  in  this  case  was,  that  the  rent  of  real  estate  bought 
hj  a  married  woman,  who,  with  her  husband,  had  given  a 
mortgage  for  the  purchase- money,  cannot  bo  attached,  by  one 
of  his  creditors,  for  a  debt  contracted  after  the  purchase.' 
And  it  is  believed  to  be  the  sound  general  doctrine,  prevailing 
at  least  in  the  absence  of  fraud,  that,  if  at  the  time  when  a 
deed  is  made  to  the  wife  on  a  purchase  by  the  husband,  the 
mutual  understanding  and  purpose  are  for  her  to  hold  the 
land  as  his  and  not  as  her  own,  the  law  raises  a  resulting 
trust  in  his  favor.^  And  all  opinions  concur  with  what  was 
said  in  the  Pennsylvania  court,  that  this  is  so  in  favor  of  any 
of  bis  creditors  who  may  be  defrauded  by  the  transaction.^ 

§  125.  The  Fund  Bfflzed.  —  Where  a  part  of  the  fund  which 
enters  into  a  purchase  is  the  husband's,  and  a  part  is  the 
wife's,  special  difficulties  may  arise,  but  it  is  plain  that  there 
may  be  something  like  a  resulting  trust  even  here.  Thus  it 
was  once  held  in  Eentucky,  that,  where  a  slave  is  given  to  a 
married  daughter  on  condition  that  she  pay  certain  sums  to  the 
remaining  children,  and  such  sums'are  paid  in  part  by  her 
husband,  he  acquires  a  proportional  property  in  the  slave, 
which  he  may  sell,  or  his  creditors  may  subject  to  the  payment 
of  their  debts.^  And  in  an  Illinois  case,  where  a  husband  had 
handed  the  greater  part  of  his  weekly  earnings  to  his  wife, 
who  kept  a  bank  account,  and  from  time  to  time  made  small 
purchases  of  real  estate  in  her  own  name ;  then  the  parties 
quarrelled  and  separated,  and  she  refused  to  recognize  his 
rights  in  the  land,  claiming  it  as  her  own ;  the  court  held, 
under  the  circumstances  of  the  case,  that  tlie  husband  was 

>  Referring  to  8  Ves.  199;  9  lb.  12;  IP.  Wms.  780;  Sug.  Vend.  146. 
•  Goff  V.  Nuttoll,  8  Wright,  Pa.  78,  81. 
'  Bent  V.  Bent,  supra;  ante,  §  121. 

«  Gray  v.  Chase,  67  Maine,  558 ;  Hoot  v.  Sorrell,  11  Ala.  386 ;  Curtis  v. 
Fox,  supra. 

»  Tharp  V.  Tharp,  S  Jiet.  Ey.  372. 
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entitled  to  one  half  of  the  land.^  In  a  like  spirit  in  a  Ver- 
mont case,  where  the  rules  of  the  common  law  seem  to  have 
prevailed  in  regard  to  the  ownership  of  real  estate,  the  court, 
in  a  suit  in  equity  by  the  wife  against  her  husband,  protected 
her  rights  in  a  sort  of  divided  way.  She  had  agreed,  before 
her  marriage  with  the  defendant,  to  purchase  of  a  third  per- 
son a  piece  of  laud  for  seventy-five  dollars.  She  paid  sixty 
dollars,  and  entered  into  possession,  but  allowed  the  title  to 
remain  in  the  third  person  for  his  security  for  the  remaining 
fifteen  dollars.  After  the  marriage,  the  husband  paid  this 
fifteen  dollars,  and  had  the  deed  made  to  himself.  And  it  was 
held,  that  he  could  not  thus  defeat  her  equitable  title  to  the 
land.  ''  If,"  said  Isham,  J.,  ^'  the  conveyance  in  this  case  had 
been  made  to  the  oratrix  before  her  marriage,  she  would  have 
had  the  fee  in  the  land,  and  the  defeud&nt  only  an  estate  dur- 
ing coverture,  or,  in  case  of  issue  capable  of  inheriting,  an 
estate  as  tenant  by  the  curtesy.  These  respective  rights  are 
to  be  protected  against  any  wrongful  or  fraudulent  act  of  either 
party.  .  .  .  The  defendant,  therefore,  on  being  repaid  the  sum 
he  advanced  to  Taylor  [the  third  person]  as  the  balance  of 
the  purchase-money  due  him,  should  be  required  to  convey 
the  premises  to  the  oratrix.  That  will  give  to  her  the  fee 
of  the  land,  subject  to  a  life  estate  of  the  defendant"  ^  Still 
it  was  held  in  Michigan,  that,  if  a  wife  contributes  of  her  own 
money  to  the  purchase  of  land,  the  title  to  which  is  made  to 
her  husband,  this  shall  be  taken,  in  the  absence  of  any  express 
agreement  to  the  contrary,  to  have  been  a  gift  from  her  to 

him.* 

§  126.  —  Continaed.  —  In  New  Hampshire  it  was  held,  that, 
when  real  estate  is  conveyed  to  the  wife,  no  trust  arises  to  the 
husband  from  payments  made  after  the  time  of  the  purchase. 
"  And  this,"  said  Bellows,  J.,  "  is  the  necessary  result  of  the 
principle  on  which  such  trusts  arise  ;  namely,  that  the  money 

>  Adlard  v.  Adlard,  5  Chicago  Leg.  News,  14.  See  ante,  §  118.  And 
see  Bower's  Appeal,  18  Smith,  Pa.  126 ;  Hall  v.  Sroufe,  52  III.  421. 

*  Gould  ».  Gould,  29  Vt  604,  608,  609. 

*  Campbell  v.  Campbell,  21  Mich.  438. 
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of  the  real  and  not  the  nominal  purchaser  formed  the  consid- 
eration  for  the  conveyance,  and  was  thus  converted  into  land. 
If  not  paid  at  the  time,  the  title  would  become  vested  in  the 
nominal  grantee,  and  a  subsequent  advance  to  the  purchaser 
would  not,  by  relation,  give  to  the  original  purchase  the 
character  of  a  trust."  ^ 

§  127.  Tbird  Penomi.  —  As  between  a  husband  or  a  wife, 
and  a  third  person,  the  ordinary  principles  of  resulting  trusts 
prevail,  —  a  proposition,  however,  which  needs  no  illustration.^ 

*  Francestown  o.  Deering,  41  N.  H.  488, 442, 443.  And  see  4  Kent  Com. 
805. 

*  And  see,  in  this  connection,  Farrelly  o.  Ladd,  10  Allen,  127 ;  Eeich- 
line  r.  Keichline,  4  Smith,  Pa.  75;  Mattingly  r.  Speak,  4  Bash,  816. 

VOL.  II.  —  8.  lis 


CHAPTER  XIII. 

PRESUMPTIONS  WITH  OTHER  PROOFS  OF  OWNERSHIP. 

§  128.  Purpose  of  this  Chapter  —  Diffloultles.  —  The  relation 
of  husband  and  wife  is  so  intimate,  —  the  possession  by  one 
of  the  property  of  the  other  is  so  frequent  and  natural,  even 
where  it  is  not  joint,  —  of  so  many  things  the  possession  is 
joint  of  necessity,  —  and  possession  is  always  of  so  much 
consequence  on  the  question  of  the  ownership  of  property, 
that  it  is  often  not  easy  to  say  judicially,  or  as  a  proven  fact, 
in  wliich  one  of  the  married  parties  the  ownership  of  a  thing 
in  controversy  is  really  vested.  We  cannot,  in  this  chapter, 
travel  over  the  whole  field  of  evidence  as  it  relates  to  inquiries 
of  this  sort,  but  we  shall  call  to  mind  some  of  tiioso  special 
points  wliich  generally  present  themselves  in  these  controver- 
sies, particularly  as  concerns  the  presumption  of  ownership  in 
the  absence  of  direct  proofs. 

§  129.  "Wife's  Possession  the  Husband's.  —  In  the  first  volume  ^ 
we  saw,  that,  at  law,  in  the  absence  of  statutes,  the  possession 
of  a  thing  by  the  wife  is  deemed  to  be  the  husband's  posses- 
sion ;  a  doctrine,  however,  which  is  more  or  less  modified  in 
equity.  If  we  look  for  the  reason  of  this  doctrine  we  siiall 
see,  that,  since  under  the  rules  of  the  common  law  the  owner- 
ship of  all  things  in  possession,  even  tiie  possessory  owner- 
ship of  real  estate,  flows  out  of  tiie  wife  into  the  husband,  the 
same  as  though  the  possession  of  the  thing  were  in  him,  her 
possession  must  be  equivalent  to  his  own.  But  the  same  rule 
cannot  be,  as  it  is  not,  universal  in  equity  ;  because,  in  equity, 
a  wife  may  own  real  and  personal  property  in  possession. 
Hence  it  would  seem  necessarily  to  follow,  tiiat,  after  a  statute 
has  enabled  married  women  to  own  at  law  real  and  personal 

'  Vol.  I.  §  64,  780,  731,  764. 
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propertj  in  possession  the  same  as  before  marriage,  the  rule 
"which  makes  the  wife's  possession  the  husband's  must  either 
cease  altogether,  or  be  greatly  modified.  * 

§130.  Wife's  PoM6Mion  separate  from  Hnsband's.  —  While, 
therefore,  under  the  rules  of  the  common  law,  as  distinguished 
from  those  which  prevail  in  equity,  the  wife  can  have  no  sepa- 
rate possession  of  her  own,  but  her  possession  is  the  husband's, 
it  must  be,  and  is,  otherwise  under  any  law  which  yields  to 
her  the  power  of  separate  ownership  of  things  in  possession. 
So  much  as  this  follows  as  an  inevitable  necessity  Trom  the 
right  itself;  consequently  a  statute  which  gives  the  right,  carries 
with  it  by  implication  the  altered  rule.^  Tliis  is  the  reason  of 
the  thing,  and  there  are  various  cases  which  recognize  the 
result  to  which  the  reasoning  conducts.  Thus,  under  our 
statutes,  a  married  woman  may,  without  her  husband  joining, 
be  a  plaintiff  in  an  action  of  trespass  '"^  or  replevin,^  which  she 
could  not  be  if  slie  was  not  capable  of  having  a  legal  posses- 
sion of  the  property  sued  for  ;  and  she  has  even  been  permitted 
to  maintain  an  action  against  her  husband  for  the  possession 
of  her  lands."^ 

§   131.    PresumptionB  —  Mutual   Posseaaion  —  DiatinotionB  — 

Dlota.  —  We  shall  find,  in  the  books,  all  sorts  of  things  said 
by  the  courts  on  this  question  of  possession.  Thus,  in  States 
wliere  the  wife  has  her  statutory  separate  property,  it  has 
been  laid  down,  the  same  as  under  the  common  law,  that  her 
possession  is  the  husband's,^  tliat  tlic  possession  of  the  hus- 
band is  presumed  to  be  in  liis  own  right,^  that  he  is  prima 
facie  the  owner  of  all  the  personal  property  in  the  posses- 
sion of  the  family,^  that  he  is  presumptively  the  owner  of  the 

1  Ante,  §21.  63,  65. 

•  Durtfss  r.  Horneficr,  16  Wis.  195. 

'  Miller  v.  Bannister,  109  Mass.  289 ;  Faddis  v,  Woollomes,  10  Kan.  56 ; 
Jones  V.  Jones,  19  Iowa,  236. 

*  Minicr  r.  Minier,  4  Lans.  421. 

*  Davidson  v.  Smith,  20  Iowa,  466 ;  Walker  v,  Reamy,  12  Casey,  Pa. 
410;  Winter  v,  Walter,  1  Wright,  Pa.  156. 

•  Curry  v.  BoU,  3  Smith,  Pa.  400. 

'  Topley  p.  Topley,  7  Casey,  Pa.  328,  329 ;  Allen  r.  Eldridge,  1  Col.  T. 
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personal  property  in  possession  of  the  wife,^  that  joint  posses- 
sion infers  owuersliip  in  the  husband ;  *  that  the  wife's  pos^ 
session,  even  of  household  goods,  will  not  amount  to  prima 
facie  evidence  of  title  in  her,'  and  it  is  the  same  with  money  ;  ^ 
that  possession,  by  the  wife,  of  property  which  was  her  hus- 
band's, is  but  slight  evidence  of  a  transfer  of  tlie  ownersliip  ; ' 
that  possession,  by  the  husband,  of  a  chattel  which  was  the 
wife's,  does  not  conchisively  show  a  transfer  of  title  to  him  ;* 
that  his  possession  of  money  which  has  accrued  to  her  since 
the  statute  was  passed,  is  no  evidence  of  title  in  him ;  ^  and 
that  possession,  by  the  husband,  of  tlie  wife's  statutory  (or 
equitable)  property  is  her  possession,  so  long  as  the  two  live 
together.'  Now,  while  these  propositions  may  perliaps  be 
every  one  of  them  sound  under  some  circumstances,  they  can- 
not  be  so  under  all.  The  attending  facts  must  be  considered, 
and  especially  it  must  be  considered  whether  tlie  parties  to  the 
controversy  are  the  husband .  and  wife  tliemselves,  or  one  of 
tliem  and  a  tlurd  person.  Also,  in  reason,  the  presumption 
should  be  deemed  merely  one  of  fact,  to  be  estimated  by  the 
jury  at  what  they  think  it  worth  in  connection  with  the  other 
evidence. 

§  132.  Presumption  from  PoBseMion  as  between  the  Parties*  — 
It  is  plain  enough  in  reason,  that,  where  husband  and  wife  are 
living  together,  and  using  each  other's  property  as  they  gen- 
erally do  almost  indiscriminately,  and  then  a  controversy  arises 

287;  OdeU  v,  Lee,  14  Iowa,  411;  Smith  o.  Ilewett,  13  Iowa,  94;  Gillespie 
0.  Miller,  1  Wright,  Pa.  247 ;  Rhoads  v.  Gordon,  2  Wright,  Pa.  277. 

^  Commonwealth  r.  Williamj»,  7  Gray,  387. 

'  Welch  p.  Kline,  7  Smith,  Pa.  428. 

'  Stanton  o.  Kirsch,  6  Wia.  338. 

*  Parvin  o.  Capewell,  9  Wright,  Pa.  89. 

*  Bachman  r.  Killinger,  5  Smith,  Pa.  414.  And  see  Morrison  o.  Koch, 
32  Wis.  254. 

*  Bachman  v.  Killinger,  supra;  White  v.  Zane,  10  Mich.  333. 
»  Grabill  ».  Moyer,  9  Wright,  Pa.  630. 

*  Stewart  o.  Ball,  33  Misso.  154 ;  McNeill  t;.  Arnold,  17  Ark.  154 ;  Lee 
«.  Mathews,  10  Ala.  682 ;  Robison  o.  Robison,  44  Ala.  227 ;  Hanson  v. 
Millett,  55  Maine,  184.  See,  however,  Glann  v.  Younglove,  27  Barb. 
480. 
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between  them  as  to  ownership,  little  or  no  weight  should  be 
giTou  to  the  mere  fact  of  possession.  Under  such  circum- 
stances, to  lay  hold  of  a  proposition  stated  in  the  last  sec- 
tion, and  thus  start  with  the  presumption  that  every  thing, 
however  possessed,  is  the  husband's,  and  compel  the  wife  to 
trace  the  line  of  her  ownership  in  all  she  claims,  the  same  as 
though  the  controversy  were  witli  a  third  person  in  possession, 
would  be  sheer  absurdity.  And  though  the  books  furnish  lit- 
tle or  no  direct  adjudication  on  this  point,  it  is  believed  that 
they  contain  nothing  adverse  to  this  view. 

§  183.  B«twoMi  Wife  and  Third  Peraoa  otlMr  tban  Hnsband's 

Crsditor.  —  So  also  it  has  been  laid  down,  that,  in  an  action 
by  a  married  woman  to  recover  for  the  conversion  of  personal 
property,  she  may  establish  her  title  by  the  same  kind  and 
quantity  of  proof  which  would  suffice  if  any  other  person 
were  plaintiff;  the  case  being  unlike  that  in  which  the  contro- 
versy is  between  her  and  a  creditor  of  the  husband.  There- 
fore, where  she  sued  a  third  person  for  taking  and  carrying 
away  wood  from  her  land,  she  was  required  to  show  no  other 
ownership  in  the  land  and  the  wood  than  such  as  is  presumed 
from  her  possession  of  them.^  On  the  other  hand,  there  is  a 
Pennsylvania  case  in  which  a  married  woman  sued  the  admin- 
istrators of  a  deceased  person  to  recover  a  sum  of  money  which 
she  claimed  to  have  put  into  the  hands  of  their  intestate  dur* 
ing  his  life.  And,  tliough  the  alleged  transaction  took  place 
subsequently  to  the  passage  of  the  married-women  statute, 
the  court  held,  that,  in  the  absence  of  proof,  the  money  must 
be  presumed  to  be  the  husband's,  and  to  recover  it  she  must 
show  that  it  can^e  to  her  as  her  separate  property  subsequently 
to  the  passage  of  the  statute.^  This  decision  is  not  apparently 
in  accord  with  the  other ;  which,  if  the  two  cannot  be  recon- 
ciled, must  be  deemed  to  embody  the  better  doctrine.    And 

'  Weymouth  v,  Chicago  and  Northwestern  Railway,  17  Wis.  550.  And 
•ee  Peters  v.  Fowler,  41  Barb.  467 ;  Duress  v.  Horneffer,  15  Wis.  195. 

*  Topley  9.  Topley,  7  Casey,  Pa.  328.  And  see  Camber  v.  Gamber, 
6  Harris,  Pa.  863 ;  Keichliiie  v.  Keiohline,  4  Smith,  Pa.  75 ;  Hause  v.  Qil- 
ger,  2  Smith,  Pa.  412. 
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the  reason  is,  that,  since  these  married-women  statufx^s  qualify 
the  feme  covert  to  hold  and  enjoy  property  in  possession  at 
law,  the  same  as  though  she  were  not  under  coverture,  and 
since  coverture  neither  by  the  old  law  nor  the  new  casts  any 
agency  upon  her,  there  is  no  more  reason  why  slie  should  be 
presumed  to  be  an  agent  in  a  particular  instance  without 
proof,  or  be  presumed  to  be  destitute  of  property  when  she  has 
it  in  her  possession,  or  be  presumed  to  be  acting  contrary  to 
the  duty  wliich  she  owes  her  husband,  than  any  third  person 
would  be  wliile  performing  the  like  acts.  While  the  husband 
and  his  legal  representatives  interpose  no  claim,  and  there  is 
no  question  of  creditors'  rights,  the  rule  of-  the  Pennsylvania 
case  operates  merely  to  enable  the  defendant  to  evade  a  legal 
and  moral  obligation. 

§  134.  Between  Wife  and  Third  Person  eeekine^  to  charge  her 
Estate.  —  In  a  case  of  this  sort,  in  reason,  if  the  husband 
makes  no  claim  to  the  thing  sought  to  be  charged,  the  wife's 
possession  under  claim  of  ownership  ought,  as  a  general  rule, 
to  be  accepted  di%  prima  facie  evidence  that  the  thing  is  hers.^ 
Apparently  in  opposition  to  this  view  it  is  laid  down  in  a  Mary- 
land case,  that,  where  the  creditor  of  a  married  woman  pur- 
sues the  statutory  remedy  to  charge  her  separate  estate,  ^^  he 
must  show  that  she  earned  it  by  her  skill,  industry,  or  personal 
labor,"  taking  upon  himself  the  burden  of  proof.  But  the 
legal  question  was  somewhat  complicated  with  peculiar  statu- 
tory terms,  and  the  case  itself  was  really  a  contest  between 
creditors.* 

§  135.  As  between  the  Wife  and  Husband's  Creditors.  —  In 
reason,  if  a  creditor  of  the  husband  claims  to  hold,  under  legal 
process  against  him,  property  which  is  in  the  wife's  possession, 

—  and  if  husband  and  wife  are  harmoniously  living  together, 

—  this  sort  of  possession  of  the  wife's,  under  these  circum- 
stances, should  not  create  a  prima  facie  ownership  in  her 
rather  than  him,  in  a  suit  between  her  and  the  creditor.  And 
this  grows  out  of  the  close  relationship,  the  community  of  in- 

'  See,  as  somewhat  tending  to  this  view,  Huflf  r.  Wright,  39  Ga.  41. 
*  Crane  v.  Seymour,  8  Md.  Ch.  483,  486. 
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teresto,  and  in  a  certain  sense  the  community  of  possession, 
wliich  the  marriage  creates,  as  well  as  out  of  the  policy  of  the 
lav  which  discountenances  fraud.  This  negative  rule,  thus 
stated,  is,  it  is  believed,  the  rule  of  all  our  courts.^  If  she 
would  prevail  in  such  a  contest,  she  must,  in  some  form,  show 
title  in  herself.  But  how  far,  in  these  and  other  similar  cases, 
she  must  carry  her  proof  in  order  to  establish  her  claim  to  the 
property  as  against  the  husband's  creditors,  is  matter  upon 
which,  it  is  believed,  the  majority  of  our  courts  have  not 
spoken,  and  those  that  have  spoken  are  not  quite  uniform. 
§136.  Ck>ntinaed  —  Pennsylvania.  —  In  Pennsylvania,^  this 
sort  of  question  has  occupied  the  courts  more  than  in  any 
other  State,  perhaps  more  than  in  all  others.  And  some  doc- 
trines have  there  been  laid  down  calculated  to  serve  the  inter- 
ests of  the  husband's  creditors ;  but,  it  is  believed,  some  of  these 
doctrines  go  too  far  in  this  direction  to  harmonize  with  estab- 
lished rules  of  evidence,  or  properly  protect  the  interests  of 
wives.  Thus,  if  the  author  understands  the  Pennsylvania 
decisions,  possession  of  property  by  the  wife  goes  for  nothing 
in  a  contest  between  her  and  a  creditor  of  the  husband ; '  so 
does  the  fact  that  she  bought  it  with  her  own  separate  prom- 
issory note ;  ^  so  also  do  the  accumulated  facts,  that  she  pur- 
chased it  with  funds  which  were  in  her  own  hands,  that  the 
conveyance  was  made  to  her,  and  that  she  took  and  held  pos- 
session of  the  thing  conveyed ;  ^  for  in  these  circumstances 
the  presumption  is,  that  the  fund  was  the  husband's,  the  con- 
sideration proceeded  from  him,  the  conveyance  was  made  for 
his  benefit,  and  the  possession  was  really  his  and  not  hers. 
She  must  take  upon  herself  the  burden  of  proof,  and  show 

^  Homeffer  v.  Duress,  13  Wis.  603;  Duress  v,  Homeffer,  15  Wis.  195; 
Stanton  v.  Kirsch,  6  Wis.  338;  Earl  o.  Champion,  15  Smith,  Pa.  191; 
Black  V.  Nease,  1  Wright,  Pa.  433;  Alston  o.  Rowles,  13  FU.  117. 

'  See  ante,  §  82,  et  seq. 

*  Walker  o.  Reamy,  12  Casey,  410;  Topley  v.  Topley,  7  Casey,  328; 
Smilie's  EsUte.  10  Harris,  Pa.  130. 

^  Curry  o.  Bott,  3  Smith,  Pa.  400.     See  ante,  §  80-88. 

*  Keeney  o.  Good,  9  Harris,  Pa.  349 ;  Rhoads  v.  Gordon,  2  Wright,  Pa. 
277. 
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that  she  had  a  separate  estate,  and  that  the  thing  in  contro- 
versy was  a  part  of  it,  or  was  purchased  with  it.^  Even,  it 
has  been  laid  down,  in  a  case  of  tlie  purchase  of  real  or  per^ 
sonal  estate  by  the  wife,  proof  that  she  possessed  the  separate 
means  of  payment  is  not  sufficient ;  the  presumption  still  will 
be  that  the  husband  furnished  the  consideration,  and  that  the 
land  or  chattel  bought  and  conveyed  to  the  wife  is  his.' 

>  Auble  0.  Mason,  11  Casey,  261 ;  Flick  v.  Devries,  14  Wright,  Pa. 
266 ;  Walker  v.  Reamy,  sapra ;  Gamber  v.  G amber,  6  Harris,  Pa.  363 ; 
Smilie^s  Bstate,  sapra ;  Gillespie  v.  Miller,  1  Wright,  Pa.  247 ;  Hannis  v. 
UazleU,  4  Smith,  Pa.  133;  Aorand  v.  Schaffer,  7  Wright,  Pa.  363,  Wood- 
ward, J.,  observing :  "  Since  the  cases  of  Gamber  v,  Gamber,  6  Harris,  863, 
and  Keeney  v.  Grood,  9  Harris,  349,  356,  the  rule  has  been  uniformly  held, 
that,  in  case  of  a  purchase  by  a  wife  after  marriage,  rigid  proof  is  required 
from  her  that  she  paid  for  it  with  funds  which  were  not  furnished  by  the 
husband.  Eyidcnce  that  she  purchased  amounts  to  nothing,  unless  it  be 
aooompanied  by  clear  and  full  proof  that  she  paid  for  the  property  with  her 
own  separate  funds."  p.  864.    See,  also,  Hause  v.  Gilger,  2  Smith,  Pa.  412. 

'  Gault  V.  Saffin,  8  Wright,  Pa.  307 ;  Winter  v.  Walter,  1  Wright,  Pa. 
155.  In  this  case.  Strong,  J.,  discoursed  as  follows:  **  Before  the  Act  of 
1848,  the  possession  of  money  by  the  wife  was,  in  contemplation  of  law, 
the  possession  of  the  husband.  The  money  was  presumed  to  be  his,  and 
this  even  though  the  wife  might  have  had  an  estate  settled  to  her  separate 
use.  Of  course,  when  she  used  money  in  the  purchase  of  either  real  or 
personal  property,  the  presumption  was  that  she  used  her  husband^s  money, 
and  the  ownership  of  the  thing  purchased  was  vested  in  him  whose  money 
had  procured  it.  The  Act  of  1848  doubtless  made  a  great  change  in  the 
marital  relations.  It  secured  the  property  of  the  wife  to  her  as  separate 
property,  took  away  the  husband^  interest  in  and  control  over  her  estate, 
but  it  did  not  disturb  his  interest  in  his  own  property,  nor  annihilate  any 
of  the  evidences  of  his  title.  That  which  before  was  evidence  of  owner- 
ship in  him,  is  evidence  now.  If  the  possession  of  the  wife  was  then  prima 
facie  the  possession  of  the  husband,  it  must  be  equally  so  now.  There  is, 
indeed,  if  possible,  higher  reason  than  formerly  for  presuming  in  the  first 
instance  that  what  the  wife  has  in  possession,  and  what  she  invests,  is  the 
property  of  her  husband*  Without  such  a  presumption,  the  Act  of  1848 
would  open  a  wide  door  to  the  perpetration  of  fraud  upon  creditors.  The 
wife  Would  become  but  a  cover  for  her  husband^s  property,  and  her  posses- 
sion a  battery  to  repel  his  creditors.  It  is  the  duty  of  the  courts  to  pro* 
tect  the  community  against  such  a  state  of  things.  Accordingly  ft  was  held, 
in  Gamber  o.  Gamber,  6  Harris,  Pa.  363,  that,  in  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is  upon  her  to  prove  distinctly,  that  she 
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§  137.  Continaad.  —  At  the  same  time  the  Pennsjlvania  doc- 
trine, while  pressing  hard  against  the  wife,  is  not  at  every 
point  quite  relentless.  Thus,  if  money  is  shown  to  have  ac- 
crued to  the  wife  since  the  passage  of  the  married-women's 
act,  tlie  husband's  mere  possession  of  it  does  not  raise  the 
presumption,  it  is  held,  tliat  the  title  to  the  money  has  passed 
to  him.  '«  When  it  is  established,"  said  Strong,  J., «'  that  the 
ownership  of  tlie  money  is  in  her,  she  may  take  the  position 
of  a  creditor,  with  all  a  creditor's  rights."  ^  On  this  principle, 
a  receipt  by  the  husband  of  his  wife's  money  is  presumed  to 
have  been  for  her ;  and  an  agreement  to  repay  it  will  bind 
bb  estate.^  So  a  deed  from  a  stranger  to  the  wife  is  not  pre- 
sumptively for  the  use  of  the  husband.' 

§  138.  Continued  —  Other  States — Conveyance  to  Wife^* 
New  Jersey  —  Wiaoonsin.  —  The  Pennsylvania  doctrine,  if  we 
assume  it  to  be  correctly  stated  in  the  last  two  sections,  is 
not  in  all  respects  the  doctrine  of  the  courts  in  all  the  other 
States.  Thus,  in  New  Jersey,  in  a  case  of  contest  with  cred- 
itors, it  was  laid  down  tliat,  if  on  the  face  of  a  deed  to  the 
wife  the  consideration  is  expressed  to  have  come  from  her,  the 
fact  shall  be  presumed  to  be  so.  And  Yredenbui^h,  J.,  ob- 
served :  *^  It  is  said,  that,  at  law,  when  a  deed  is  made  to  a 
married  woman,  tlie  presumption,  prima  faciey  is,  that  it  was 
bought  with  the  funds  of  the  husband.  This  doctrine  would 
disturb  a  great  deal  of  property  in  New  Jersey.  It  is  the  con- 
stant habit  to  make  deeds  and  all  kinds  of  securities  to  mar- 
ried women,  paid  for  by  funds  they  have  earned,  or  received 
from  kindred,  and  which  have  remained  thus  in  their  own 

paid  for  the  thing  purchased  with  funds  that  were  not  furnished  by  the  hus- 
band. This  was  followed  by  Keeney  o.  Good,  9  Harris,  Pa.  349,  where  the 
subject  was  more  fully  discussed.  In  that  case  it  was  said  that  evidence 
that  she  purchased  amounts  to  nothing,  unless  it  be  accompanied  by  clear 
and  full  proof  that  she  paid  for  it  with  her  own  separate  funds  —  not  that 
ahe  bad  the  means  of  paying,  but  that  she  in  fact  thus  paid.**    p.  161,  162. 

1  Grabill  V.  Moyer,  9  Wright,  Pa.  630,  634 ;  Keeney  v.  Good,  9  Harris* 
Pa.  849. 

*  Johnston  o.  Johnston,  7  Casey,  460,  1  Grant,  468. 

'  Keichline  v.  Keichline,  4  Smith,  Pa.  76. 
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names  all  the  rest  of  their  lives.  In  all  such  cases  can  a  cred- 
itor sell  under  a  judgment  against  the  husband,  bring  eject- 
ment against  the  wife^s  heirs,  and  say  that  the  presumption 
is  that  the  land  was  bought  with  the  husband's  money,  and 
put  them  to  the  proof,  in  the  first  instance,  that  it  was  not,  or 
turn  them  out  of  possession  by  ejectment  ?  We  are  referred 
to  several  cases  in  Pennsylvania  where  the  court  use  very 
strong  and  general  words  to  that  effect.^  But  these  are  all 
cases  where  the  other  facts  in  evidence  show  very  plainly  that 
the  funds  were  in  fact  the  husband's,  and  not  the  wife's,  and 
the  expressions  of  the  court  should  be  read  in  the  light  of  all 
the  facts  appearing  in  each  case.  The  presumption  upon  the 
face  of  the  deed  is,  that  the  term  of  years  [the  thing  in  con- 
troversy] was  bought  with  the  funds  of  the  wife,  and  the  bur- 
den of  overcoming  this  presumption  is  with  the  plaintiff."  '  On 
a  like  principle,  in  Wisconsin,  where  a  husband  and  wife  joined 
in  a  conveyance  of  land,  and  took  back  a  bond  and  mortgage 
to  the  wife  alone,  and  she  assigned  them  without  joining  her 
husband,  the  presumption  was  held  to  be  tliat  the  estate  was 
hers,  and  so  the  assignment  was  good.  *^  There  is  no  evi- 
dence," said  Lyon,  J.,  ^^  that  the  husband  ever  owned  the 
mortgaged  premises.  The  facts  that  he  joined  in  the  convey- 
ance to  the  mortgagors,  and  that  he  became  a  covenanter 
therein,  are  entirely  consistent  with  the  hypothesis  that  Mrs. 
Hustis  owned  the  mortgaged  premises  in  her  own  right. 
Without  deciding  what  would  have  been  the  effect  had  it  ap- 
peared that  the  husband  was  the  owner  of  the  mortgaged 
premises,  we  think,  in  the  absence  of  proof  to  the  contrary, 
the  presumption  is,  that  Mrs.  Hustis,  the  mortgagee  named 
therein,  was  the  owner  of  the  mortgage,  and  might  lawfully 
assign  and  transfer  it  without  the  concurrence  of  her  hus- 
band." '    But  this  case  lacks  the  peculiar  element  of  being  a 

'  Referring  to  Eeeney  v.  Good,  9  Harris,  Pa.  349,  854 ;  Bradford's  Ap- 
peal, 5  Casey,  613 ;  Gamber  v.  Gamber,  6  Harris,  Pa.  363,  366 ;  Topley  v, 
Topley,  7  Casey,  328;  Auble  o.  Mason,  11  Casey,  261. 

•  Stall  V,  Fulton,  1  Vroom,  430.  437,  438. 

*  Morrison  v.  Koch,  32  Wis.  254,  259. 
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eontest  with  creditors  of  the  husband ;  and  the  Wisconsin 
cases  look  as  though,  in  such  a  contest,  something  like  tlie 
Pennsylvania  doctrine,  casting  the  burden  of  proof  on  tlie  wife, 
would  be  followed*^ 

§  139.  Contliiiied  —  New  7ork  —  BOsBissippi  —  Alabama  — 
Florida  —  Illinois.  —  But,  whatever  be  the  Wisconsin  doctrine, 
the  New  York  courts  appear  to  concur  with  those  of  New 
Jersey ;  and  to  hold,  in  the  language  of  Mason,  J.,  '^  that, 
where  the  legal  title  to  property  is  in  the  wife  as  against  her 
husband,  it  cannot  be  seized  by  his  creditors  to  satisfy  his 
debts,  without  proof  that,  in  the  given  case,  her  title  was  merely 
colorable  and  fraudulent  as  against  the  creditors  of  the  hus- 
band." *  So,  in  Mississippi  ^  and  Alabama  ^  a  promissory  note 
made  payable  to  the  wife  is  held  to  be,  prima  facie^  her  prop- 
erty. On  the  other  hand,  something  like  the  Pennsylvania 
doctrine  on  this  subject  would  seem  to  prevail  in  Florida,^  and 
perhaps  Illinois.^ 

§  140.  Continued.  —  It  is  not  necessary  to  enter  here  upon 
any  considerable  discussion  of  this  class  of  questions.  But  it 
is  obvious,  that,  if  the  law  is  to  be  made  effectual  when  it  pro- 
vides for  a  separate  legal  estate  in  the  wife,  and  otherwise 
invests  her  with  the  powers  of  a  feme  sole  as  to  property,  the 
rules  of  evidence  must  be  led  by  the  courts  hand  in  hand  with 
the  rules  of  law.  As  no  man,  in  the  complications  of  busi- 
ness affairs,  could  prove  affirmatively  what  was  the  consid- 
eration which  entered  into  the  acquisition  of  every  piece  of 
property,  and  show  it  to  be  disconnected  from  every  thing  pro- 
ceeding from  his  wife;  so,  in  like  minner,  can  no  married 

'  Weymouth  o.  Chicago  and  Northwestern  Railway,  17  Wis.  550 ;  Stan- 
ton 9.  Kirsch,  6  Wis.  338. 

'  Kluender  v.  Lynch,  4  Keyes,  361, 363,  stating  the  result  of  the  decision 
in  Gage  v,  Dauchy,  34  N.  Y.  293.  And  see  Peters  o.  Fowler,  41  Barb. 
467. 

<  Bodgett  V.  Ebbing,  24  Missis.  245. 

^  Saunders  v.  Garrett,  33  Ala.  454. 

*  Price  V.  Sanchez,  8  Fla.  136 ;  Alston  o.  Bowles,  13  Fla.  117. 

•  Farrell  o.  Patterson,  43  111.  52 ;  Manny  0.  Bixford,  44  111.  129. 

128 


§  140  STATUTORY  MODIFICATIONS,  [Bx.  m. 

woman,  holding  property  and  managing  it  on  her  own  aocounty 
trace  affirmatively  her  separate  ownership  in  the  consideration 
paid  for  every  thing  she  may  justly  claim  as  her  own.  And  it 
would  seem,  that,  in  substance,  the  same  rules  of  evidenoo 
which  protect  the  husband  should  be  made  available  for  the 
wife. 
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CHAPTER  XIV. 

THE  HUSBAND'S  CURTESY  IN  THE   WIFE'S  SEPARATE 
EQUITABLE  AND  STATUTORY  LANDS. 

Sect.  141.  Introduction. 
142-146.  Curtesj  in  Separate  Equitable  Lands. 
147-160.  Curtesy  In  Separate  Sututoiy  Lands. 

§  141.  Bcope  of  the  Chapter  —  How  divided.  —  In  the  first 
▼ol  11  me,  under  the  titles  Curtesy  Gonsummate  ^  and  Curtesy 
Initiate,^  we  took  a  view  of  the  doctrine  of  the  husband's  cur- 
tesy in  all  lands  of  the  wife,  whether  legal  or  equitable,  not 
held  to  her  separate  use.  And  though  we  casually  touched 
upon  the  doctrine  of  curtesy  in  lands  held  to  the  separate  use,^ 
we  left  the  discussion  of  this  branch  of  the  subject  for  the 
present  volume.  We  shall,  therefore,  consider,  I.  Curtesy  in 
the  Wife's  Separate  Equitable  Lauds ;  II.  Curtesy  in  her  Sep- 
arate Statutory  Lands. 

J.  Curtesy  in  the  Wife^B  Separate  Equitable  Lands. 

§  142.  General  Doctrine.  —  We  saw,  in  the  first  volume,^ 
that,  if  the  wife's  interest  in  lands  is  equitable,  not  legal,  the 
husband  is  still  entitled  to  curtesy  in  the  equitable  estate, 
the  same  as  though  it  were  legal ;  equity,  in  this  instance,  fol- 
lowing the  law.  Tliis  is  the  doctrine  applicable  where  land  is 
held  simply  in  trust  for  the  wife,  in  the  ordinary  way,  and  the 
use  is  not  a  separate  one.  Where  the  use  is  separate,  ques- 
tions of  difficulty  sometimes  arise,  and  the  cases  are  not  quite 
harmonious.  Two  propositions,  however,  may  be  deemed  to  be 
reasonably  well  established  :  the  one  is,  that  there  may  be  cur- 
tesy though  the  use  is  separate ;  for,  ^^  in  such  case,"  as  ob- 

»  Vol.  L  !  471-527.  •  Vol.  L  f  680-686. 

•  Vol.  L  §  862.  *  Vol.  I.  {  495,  605. 
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served  by  Bigelow,  G.  J.,  sitting  in  the  Massachusetts  court| 
^'  it  is  held  that  the  receipt  of  tlie  rents  and  profits  constitutes 
sufficient  seisin  in  the  wife  to  entitle  her  husband  to  his  es- 
tate by  curtesy,  if  the  other  requisites  of  such  title  exist  dur^ 
ing  coverture."  ^  The  other  proposition  is,  that,  if  the  person 
making  a  settlement  to  the  separate  use  of  the  wife  choose,  he 
may,  at  least  by  express  terms,  exclude  the  husband  from  cur- 
tesy.^ Between  these  two  points,  which,  let  us  assume,  are 
established,  there  is  room  for,  and  is,  a  considerable  region  of 
doubt  and  conflict. 

§  143.  How  in  Prinoiple. — The  proposition  being  established, 
that  the  wife's  equitable  seisin,  though  to  her  separate  use,  of 
an  estate  of  inheritance  (where,  the  reader  will  observe,  there 
is  to  be  something  left  of  the  estate  after  the  wife  dies)  will 
give  the  husband  curtesy ;  and  it  being  also  established,  as  we 
saw  in  the  first  volume,^  that  there  can  be  no  curtesy  in  a  life 
estate  of  the  wife,  or  in  any  other  not  inheritable  by  her  issue ; 
in  other  words,  it  being  settled,  that,  to  give  curtesy,  there 
must  be  in  the  wife  an  estate  extending  beyond  her  own  per- 
sonal power  of  enjoyment;  and,  when  there  is  such  an  estate, 
of  a  sort  to  be  inherited  by  her  issue,  her  husband  has  his 
curtesy  in  it ;  the  result  follows,  in  matter  of  principle,  that, 
if  land  is  settled  to  the  separate  use  of  a  married  woman,  and 
if,  by  the  terms  of  the  settlement,  or  by  the  law,  the  land  or  the 
use  of  it  will  go  to  her  issue  on  her  decease,  there,  after  issue 
born  alive,  the  husband  becomes  entitled  to  the  curtesy  con- 
summate, which  is  to  be  enjoyed  after  the  wife's  death,  while 
in  other  circumstances  he  is  not  so  entitled.  How  far  the 
doctrine  thus  suggested  accords  with  the  authorities,  and  how 
far  it  serves  to  reconcile  those  which  are  in  conflict,  the  reader, 
\^ho  may  have  occasion  to  look  into  them,  will  judge  for  him- 

1  Comer  o.  Chamberlain,  6  Allen,  166,  167,  referring  to  Pitt  o.  Jackson, 
2  Bro.  C.  C.  51 ;  Morgan  v,  Morgan,  5  Mad.  403 ;  4  Kent  Com.  31.  And 
see  Vol.  I.  §  852. 

'  Bennet  o.  Davis,  2  P.  Wms.  S16 ;  Morgan  v,  Morgan,  supra;  1  Wasbb. 
Real  Prop.  154,  155. 

»  Vol.  I.  §  473,  481,  487. 
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self.  The  writer  believes  this  doctrine  not  to  be,  on  the  whole, 
contrary  to  the  decisions  rightly  interpreted.  Let  us  look  at  a 
few  of  the  adjudged  points,  not  attempting  to  cite  all  the  cases, 
for  the  others  will  be  found  referred  to  in  those  cited. 

§  144.  Soma  Points  adjudged.  —  Quite  in  accordance  with 
the  foregoing  doctrine,  it  is  held,  that,  if  an  equitable  estate 
of  inheritance  is  limited  simply  to  the  separate  use  of  a  mar- 
ried woman,  her  husband  will  have  his  curtesy  out  of  it^ 
Thus,  for  example,  a  marriage  settlement  vested  in  a  trustee 
the  wife^s  freehold  estates,  in  trust  for  her  separate  use  during 
her  life,  with  remainder  to  such  persons  as  she  should  appoint 
by  deed  or  will ;  and,  in  default  of  such  appointment,  in  trust 
for  her  right  heirs.  On  her  death,  after  issue  born,  without 
making  an  appointment,  her  husband  surviving,  the  trustee 
sold  the  estate  under  a  power  in  the  settlement,  which  di- 
rected the  proceeds  to  be  invested  in  other  lands,  or  on  mort- 
gage, or  in  the  funds,  to  be  held  under  the  terms  of  the  trust. 
And  it  was  adjudged  that  the  husband  became  equitable  tenant 
by  the  curtesy,  entitled  therefore  to  the  interest  of  the  purchase- 
money  during  his  life.^  '^  The  true  criterion,"  said  Sir  R.  Ma- 
lins,  Y.  C,  in  a  late  English  case,  ^^  is,  whether  the  wife  is 
seised  of  an  equitable  estate  of  inheritance."  After  mention- 
ing the  above  case  approvingly  he  adds :  ^'  Tlien  there  is  tlie 
recent  case  of  Moore  v,  Webster,^  where  the  real  estate  was 
limited  to  the  separate  use  of  the  wife,  and  to  be  assigned  and 
disposed  of  as  slie  might  think  fit  by  deed  or  will,  and  Vice- 
Chancellor  Stuart  held  that  the  husband  was  not  entitled  to 
curtesy,  on  the  ground  that  he  was  totally  excluded  from  the* 
whole  marital  interest.  I  am  unable  to  concur  in  that  deci- 
sion, for  there  the  whole  equitable  fee  was  given  to  the  wife."  ^ 

»  Johnson  v.  Fritz.  8  Wright,  Pa.  449;  Dubs  v.  Dubs,  7  Casey,  149; 
Morgan  v.  Morgan,  5  Mad.  408;  Roberts  o.  DIxwell,  1  Atk.  607 ;  Smoot  v. 
I^catt,  1  Stew.  590;  Kochon  v.  Lecatt,  2  Stew.  429;  Baker  v.  Heiskell, 

I  Cold.  Tenn.  641 ;  Tillinghast  v.  Coggeshall,  7  R.  I.  383;  Payne  v.  Payne, 

II  B.  Monr.  138. 

«  Follett  V.  Tyrer,  14  Sim.  126,  13  Law  J.  n.  s.  Ch.  441,  8  Jur.  628. 

•  Moore  r.  Webster,  Law  Rep.  8  Eq.  267. 

«  Appleton  V,  Rowley,  Law  Rep.  8  £q.  139,  143. 
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§  145.  Contliraad.  —The  opposing  views  of  these  two  learned 
vice-chancellors  reveal  to  us  the  chief  ground  of  difficulty  con- 
nected with  this  part  of  pur  subject.  It  is  to  ascertain  what 
special  words  in  a  settlement  will  be  sufficient  to  cut  off  the 
husband's  curtesy.  We  have  seen^  that  express  words  will 
have  this  effect.  But  it  is  plain,  both  on  principle  and  oa 
the  authorities,  that  the  words  need  not  be  express.'  ^^This 
case,"  said  Gibson,  0.  J.,  sitting  in  the  Pennsylvania  court* 
^^  turns  on  the  point  of  intention,  discoverable  in  the  declara- 
tion of  trust."  '  One  of  the  forms  of  expression  which  have 
been  held  sufficient  to  exclude  curtesy  is  the  following :  *^  To 
the  use  and  benefit  of  Maria  Riglor,  wife  of  tlie  said  Henry 
Rigler,  and  her  heirs  forever,  so  that  the  same  shall  not  be 
subject,  in  any  wise,  to  the  future  control^  debts,  or  liabilities 
of  her  present  or  any  future  husband."  ^  Other  illustrations 
will  be  seen  on  looking  into  the  other  cases  cited  to  this  sec- 
tion and  the  last.  ^^  A  deed  of  marriage  settlement,"  said 
Robertson,  J.,  in  the  Virginia  court,  *^  may  be  so  framed  as  to 
deprive  the  husband  of  all  his  marital  rights ;  but  he  will  never 
be  deprived  of  them  to  a  greater  extent  than  the  terms  of  tlie 
deed  clearly  require."  ^  But  it  is  impossible  there  should  be 
entire  unanimity  in  the  application  of  general  doctrines  of  this 
sort. 

§  146.  Continiied.  -^  Power  of  Appointment.  —  It  is  plain 
that  a  mere  power  of  appointment,  inserted  in  a  marriage 
settlement,  does  not,  if  notliing  is  done  under  it,  cut  off  the 
husband  from  his  curtesy.^  But  if  the  wife  in  her  lifetime 
conveys  away  the  land  in  pursuance  of  the  power,  tlie  hus- 
band's curtesy  is  gone.^ 

>  Ante,  §  142. 

*  Cochran  o.  O'Hern,  4  Watts  A  S.  95 ;  Stokes  v.  McKibbin,  1  Harris, 
Pa.  267 ;  Rigler  v.  Cloud,  2  Harris,  Pa.  861. 

'  'Stokes  0.  McKibbin,  supra. 

*  Rigler  V.  Cloud,  2  Harris,  Pa.  361. 

*  Mitchell  0.  Moore,  16  Grat.  275,  280. 

*  Baker  o.  Hei^kell,  1  Cold.  Tenn.  641 ;  ante,  §  144. 
7  Pool  V.  Blakie,  58  III  495. 
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//.  Curtesy  in  the  Wife^s  Separate  Statutory  Lands. 

§  147.  How  in  Piinoipla.  —  From  the  doctrines  of  tlie  last 
sob-title  it  follows,  that,  if  a  statute  simply  makes  the  wife's 
lauds  her  separate  estate,  adding  no  special  terms  reaching 
beyond  these  general  words,  the  husband's  curtesy  is  not  taken 
away.  But  as,  of  course,  the  statute  may,  by  express  terms, 
take  away  curtesy ;  so,  likewise,  it  may  accomplish  the  same 
thing  by  necessary  implication.  The  statutes  of  some  of  our 
States  are  express  on  this  subject ;  but,  as  others  are  not,  it 
becomes  necessary  for  us  to  see  what  the  courts  have  held. 

§  148.  How  in  Adjudication. —  (MasMohnsetta,  in  the  Note). 
—  In  accordance  with  this  view  is  the  current  of  adjudged  law 
in  our  States  generally.  The  statutes  operate  to  deprive  the 
husband  of  so  much  of  the  common-law  curtesy  as  their 
terms  or  necessary  implications  require,  but  nothing  more. 
They  may  impair  the  right,  —  as,  for  example,  take  from  the 
husband  all  interest  in  the  wife's  lands  during  her  life,  or  after 
her  death  should  she  convey  them  away  in  her  lifetime, — 
without  taking  away  the  right  entirely.  Therefore,  in  New 
York,^  New  Jersey,^  North  Carolina,^  Illinois,^  and  perhaps 
some  of  the  other  States,^  if  lands  vest  in  the  wife  to  her  sep- 

>  Hatfield  v.  Sneden,  54  N.  Y.  280,  287 ;  Matter  of  Winne,  2  Lans.  21 ; 
Burke  v.  Valentine,  62  Barb.  412 ;  Clark  v,  Clark,  24  Barb.  581 ;  Kurd  v. 
Cass,  9  Barb.  366 ;  Beamish  v.  Hoyt,  2  Rob.  N.  Y.  307.  It  was  held  the 
other  way  in  Billings  o.  Baker,  28  Barb.  343 ;  and  Matter  of  Winne,  1  Lans. 
508.  In  the  former  of  these  two  cases,  the  reasoning  is  as  follows :  "  The 
husband  cannot  now  be  seised  of  the  estate  during  the  life  of  the  wife.  It 
is  not  alienable  by  the  husband.  It  is  not  liable  for  his  debts.  The  estate 
cannot  vest  during  the  life  of  the  wife.  And  as  there  is  no  initiate  estate  at 
her  death,  there  is  no  estate  to  be  consummated.^* 

'  Johnson  v.  Cummins,  1  C.  E.  Green,  97,  106 ;  Porch  v.  Fries,  3  C.  £. 
Green,  204 ;  Prall  v.  Smith,  2  Vroom,  244,  246,  Vredenburgli,  J.,  observ- 
ing, "  that  this  statute  does  not  profess  to  affect  the  estate  of  the  husband 
in  the  lands,  but  only  the  estate  of  the  wife.*^ 

'  Houston  V.  Brown,  7  Jones,  N.  C.  161,  162. 

*  Noble  V.  McFarland.  51  111.  226 ;  Freeman  v.  Hartman,  45  HI.  57 ; 
Cole  V.  Van  Riper,  44  111.  58. 

*  The  reader  may  consult  Hathon  v.  Lyon,  2  Mich.  93 ;  Farr  v.  Sher^ 
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arate  use  under  the  statute,  the  husband  on  her  death,  the 
lands  not  having  been  conveyed  away,  will  have  his  tenancy 
by  the  curtesy  consummate  in  them,  though  the  statute  is 
silent  on  the  point.  There  can  be  no  curtesy  initiate  in  them, 
because  that  would  be  contrary  to  the  separate  use  declared  by 
the  statute  ;  and,  where  the  statute  permits  the  wife  to  convey 
them  away  by  her  sole  deed,  if  she  executes  this  power  during 
her  lifetime  ^  the  husband's  curtesy  is  gone.'  ^^  The  design  of 
the  statute,"  it  was  observed  in  a  New  Jersey  case,  ^^  was  to 
protect  the  estate  of  the  wife  in  lands  granted  to  her  during 
coverture,  from  the  power  of  the  husband,  and  from  the  claims 
of  his  creditors.  It  declares  that  she  shall  hold  the  property 
to  her  sole  and  separate  use,  and  that  it  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts. 
The  language  of  the  statute  may  have  full  effect  without  at  all 
impairing  the  right  of  the  husband  to  an  estate  by  curtesy. 
The  better  opinion  therefore  is,  that  tlie  estate  remains  in  the 
husband  unaffected  by  the  statute."^  And  in  North  Carolina 
it  was  said  :  '^  The  purpose  was  to  adopt,  to  a  partial  extent, 
the  principle  of  a  '  homestead  law,'  and  provide  a  home  for  the 
wife  during  her  life,  leaving  the  rights  of  the  husband  unim- 
paired and  unrestricted  after  her  death.  To  this  end,  the 
husband  is  not  allowed  to  sell  the  land,  or  even  to  make  a  lease 

man,  11  Mich.  83;  Tong  o.  Marvin,  15  Mich.  60;  Curry  o.  Bott,  8  Smith, 
Pa.  400 ;  Sharpless  v.  West  Chester,  1  Grant,  Pa.  257 ;  Giddings  v.  Cox, 
81  Vt.  607 ;  Piper  v,  Johnston,  12  Minn.  60. 

1  See  ante,  §  146. 

'  See  the  cases  already  cited  to  this  section.  In  Massachusetts,  the 
statute  in  express  terms  saves  to  the  husband  his  curtesy.  But,  by  con- 
struction, it  saves  only  the  curtesy  consummate,  not  the  curtesy  initiate. 
Therefore  a  husband^s  interest  in  his  wife^s  statutory  lands  cannot  be  con- 
veyed by  him  in  her  lifetime  by  his  separate  deed,  or  levied  on  by  his  credi- 
tors, and  it  will  not  pass  to  his  assignees  in  insolvency.  Lynde  p.  McGregor, 
13  Allen,  182 ;  Staples  o.  Brown,  13  Allen,  64.  On  the  other  hand,' if  she 
conveys  away  her  land  by  a  separate  deed,  then  a  child  is  bom,  and  then 
she  dies,  her  husband  may  have  curtesy  in  this  land.  Comer  o.  Chamber- 
lain, 6  Allen,  166.  With  her  husband's  written  consent,  she  may  so  devise 
her  lands  as  to  cut  off  curtesy.     Silsby  t;.  Bullock,  10  Allen,  94. 

'Johnson  v,  Cummins,  supra,  opinion  by  Green,  Ch. 
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for  years  in  her  lifetime,  without  her  consent,  authenticated  bj 
deed  and  privy  examination.  Nor  can  his  estate  in  the  land 
be  sold  under  execution.  To  this  extent  the  power  of  the 
husband  is  restricted,  but  no  further ;  and,  after  her  death, 
there  is  no  intimation  of  an  intention  to  interfere  with  his 
rights  according  to  the  common  law."  ^ 

§  149.  Continued.  —  In  Maryland,^  Mississippi,^  and  Ala- 
bama,^ the  terms  of  the  statutes  of  which  States  are  somewhat 
different,  the  husband,  it  appears,  does  not  so  much  as  lose 
his  tenancy  by  the  curtesy  initiate,  or  by  the  marital  right ;  or, 
at  least,  something  like  the  substance  of  such  a  tenancy  re- 
mains. The  reader,  to  ascertain  exactly  how  it  is,  should  look 
into  the  statutes  and  cases.  Eor  example,  it  was  held  in  Ala- 
bama, under  §  1938  of  the  Code,  that,  though  this  provision 
gives  him  the  control  and  management  of  his  wife^s  separate 
statutory  property,  without  liability  to  account  to  her,  still  he 
cannot  mortgage  it  to  secure  his  own  debt.^ 

§  150.  ConoloBion.  —  On  the  whole,  it  appears  in  travelling 
through  the  cases,  that,  though  there  have  been  some  conflicts 
during  the  early  periods  of  these  statutes,  it  is  now  pretty  well 
established  as  American  law,  that  they  take  away  the  husband's 
rights  by  the  curtesy  so  far,  and  so  far  only,  as  their  express 
words  or  plain  implications  affirmatively  require. 

'  Houston  0.  Brown,  supi^,  opinion  by  Pearson,  C.  J. 
'  Mutual  Insurance  Co.  r.  Deale,  18  Md.  26,  46 ;  Rice  o.  Hoffman,  85 
Md.  S44. 

'  Ba3mton  i;.  Finna]!,  4  Sm.  &  M.  193 ;  Hoover  o.  Wells,  39  Missis.  445. 

*  Nunn  V.  Givhan,  45  Ala.  .370. 

*  Patterson  v.  Flanagan,  87  Ala.  518,  Ala.  Sel.  Cas.  427. 
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CHAPTER  XV. 

THE  HUSBAND'S  RELATION  TO  THE  WIFE'S  STATUTORY  ES- 
TATE AND  HER  PERSON  AS  RESPECTS  SUCH  ESTATE. 

§  151.  Boope  and  Purpose  of  this  Chapter.  —  We  saw,  in  the 
last  chapter,  that  the  late  married-women  statutes  do  not  de- 
prive the  husband  of  his  curtesy  in  his  wife's  statutory  lands, 
after  her  death.  So  much,  therefore,  is,  by  mere  construction, 
saved  of  the  old  law.  *  And,  in  an  earlier  chapter,^  we  saw, 
that,  by  the  opinions  of  some  judges,  and  perhaps  of  all,  still 
more  of  the  common-law  rights  of  the  husband  is  saved,  though 
we  may  not  be  able  to  say  precisely  what  and  how  much.  It  is 
the  purpose  of  this  chapter  to  discuss  this  class  of  questions  a 
little  further. 

§  152.  Larceny  by  Husband.  —  One  point  which  seems  to  be 
admitted  is,  that  the  husband  cannot  commit  larceny  of  the 
wife's  separate  statutory  estate.'  Is  this  doctrine  sound  ?  A 
wife  cannot,  it  is  believed  under  any  circumstances,  commit 
larceny  at  the  common  law  by  taking  and  carrying  away  her 
husband's  goods ;  though,  under  some  circumstances,  a  third 
person  may,  by  an  asportation  of  them  with  her  consent^ 
The  reason  for  this  doctrine  as  to  the  wife  is,  as  stated  by  Lord 
Coke,  *'*'  for  they  be  not  the  goods  of  another,  for  the  husband 
and  wife  are  one  person  in  law,  duos  animce  in  came  una.**  ^ 
And  the  like  language  is  held  by  the  other  old  writers ;  Haw- 
kins adding  the  further  reason,  that  ^^  the  husband,  by  endow- 
ing his  wife  at  the  marriage  with  all  his  worldly  goods,  gives 
her  a  kind  of  interest  in  them."  ^     If  this  last  proposition 

1  Ante,  §  24.  *  Ante,  §  24 ;  Thomas  v.  Thomas,  51  HI.  162. 

*  2  Bishop  Crim.  Law,  5th  ed.  §  872-874. 
<  8  Inst.  110. 

»  1  Hale  P.  C.  518;  1  Hawk.  P.  C.  Cupw.  ed.  p.  147,  §  82,  and  the 
places  there  cited. 
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were  sound  as  a  reason,  and  it  were  the  true  and  only  reason, 
the  result  would  not  follow  that  the  husband  could  not  steal 
his  wife's  separate  statutory  goods  ;  because  he  is  not  endowed 
with  them,  and  he  has  no  interest  in  them.  But  it  is  plain 
that,  at  least,  one  of  tlie  reasons  of  the  common-law  doctrine  ^ 
is  the  unity  which  the  marriage  creates  in  husband  and  wife  ; 
whence  it  follows,  that  the  husband  can  no  more  commit  lar- 
ceny of  the  wife's  goods  than  the  wife  can  of  the  husband's. 

§  153.  Trespass  by  Husband  —  Wife  sue  Husband.  —  In  every 

larceny  there  is  a  trespass ;  ^  but,  as  there  may  be  a  trespass 
without  a  larceny,  it  does  not  follow  from  this  that  a  husband 
cannot  commit  a  trespass  on  his  wife's  separate  statutory  estate. 
Still,  when  we  consider  the  reason  of  the  doctrine  that  he  can- 
not commit  a  larceny,  —  namely,  the  legal  unity  of  husband 
and  wife,  —  it  results  equally  from  this  reason  that  he  cannot 
commit  a  trespass.  Moreover,  it  was  never  known  or  dreamed 
of,  where  the  common  law  prevailed,  that  a  husband  or  wife 
could  be  sued  in  trespass  for  a  wrong  done  to  the  personal  or 
real  estate  of  the  other ;  and  the  rules  by  which  consequential 
effects  are  given  to  statutes^  would  not  seem  to  require  such 
an  effect  to  follow,  in  general,  the  enactments  now  under  con- 
sideration. We  may,  therefore,  accept  as  sound  the  dicta  of 
those  judges  who  maintain,  that,  under  these  statutes,  a  hus- 
band will  not  be  ^^  liable  in  trespass  or  trover  for  breaking  a 
dish  or  a  chair,  or  using  it  without  her  consent"  ^  Yet  it  does 
not  follow  from  this  view,  that,  except  by  express  enactment, 
there  are  no  remedies  against  a  husband  who  may  undertake 
to  appropriate  to  himself  his  wife's  statutory  property.  For 
example,  under  the  unwritten  law,  a  wife  might  always  sue 
her  husband  in  equity  ;  ^  and,  under  the  New  York  Code,  some 
judges  have  held  that  a  wife  may  maintain  an  action  in  the 
nature  of  trespass  or  trover  against  her  husband  to  recover 
personal  property,^  or  the  possession  of  real  estate  from  which 

>  Ante,  §  65.  '2  Bishop  Crim.  Law,  5th  ed.  §  799. 

'  Ante,  §  59-^.  *  Ante,  §  24. 

*  2  Story  £q.  Jur.  §  1368. 

«  Whitney  o.  Whitney,  49  Barb.  319. 
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he  has  excluded  her.^  According,  however,  to  what  is  perhaps 
the  better  doctrine,  the  right  of  the  wife  to  sue  the  husband  at 
law  is  not  to  be  inferred  from  a  general  power  granted  her  to 
maintain  suits.  Thus,  in  Maine,  it  is  provided  that  the  wife 
may  ^'  prosecute  and  defend  suits  at  law  or  in  equity  for  the 
preservation  and  protection  of  her  property,  as  if  unmarried, 
or  may  do  it  jointly  with  her  husband."  And  the  court  held, 
that  this  does  not  entitle  her  to  sue  the  husband  on  a  note 
given  by  him  to  her  during  coverture.  Said  Appleton,  C.  J. : 
'*'  This  section  manifestly  refers  to  suits  by  the  wife  against 
third  persons  and  empowers  her  to  maintain  an  action  in  her 
own  name  or  in  the  joint  names  of  herself  and  husband,  at 
her  election.  It  does' not  contemplate  a  suit  by  the  wife 
against  the  husband,  nor  that  ho  should  be  arrested  and  im- 
prisoned at  her  instance.  Such  has  been  the  uniform  con- 
struction of  this  and  similar  statutes  in  this  State  and  in 
Massachusetts."  ^ 

§  154.  Contlmied.  —  Third  Persons.  —  But  as  the  ^^  unity  " 
on  which  the  doctrine  thus  stated  is  founded  does  not  exist 
between  the  wife  and  a  third  person,  the  fact  that  a  third  per- 
son has  received  the  wife's  property  from  the  husband  does  not 
protect  him  from  her  suit.^  This  proposition  is  probably  un- 
disputed ;  it  rests  on  its  special  reason,  and  on  its  analogy  to 
the  doctrine  in  larceny. 

§  155.  Whether  Husband  has  Rights  in  Wife's  Statutory  Bs- 

tata.  —  It  is  perceived  that  the  husband's  incapacity  to  commit 
larceny  of  the  wife's  statutory  estate,  and  his  exemption  from 
the  action  of  trespass  and  other  like  common-law  actions  for 

^  Minier  v.  Minier,  4  Lans.  421. 

*  Crowther  o.  Crowther,  55  Maine,  358,  359,  referring  to  Smith  v.  Gror- 
man,  41  Maine,  405, 408 ;  Jackson  v.  Parks,  10  Cash.  550 ;  Ingham  v.  White, 
4  Allen,  412. 

'  Smith  V.  Williams,  36  Missis.  545 ;  Pierce  o.  Dostin,  4  Fost  N.  H. 
417.  And  see  Vol.  I.  §  570 ;  Dandridge  o.  Minge,  4  Rand.  397 ;  O'Brien 
V.  Hilbum,  9  Texas,  297 ;  Keeney  v.  Good,  9  Harris,  Pa.  349 ;  Eddins  v. 
Buck,  23  Ark.  507 ;  Friley  v.  White,  31  Missis.  442 ;  Lucas  o.  Kemodle, 
2  Ala.  199;  Mitchell  v.  Mitchell,  35  Missis.  108;  Stroebe  v.  Fehl,  22  Wis. 
337. 
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civil  wroQgs  committed  upon  it,  do  not  rest  on  the  idea  of  any 
interest  or  ownership  of  bis  in  such  property.  Has  he,  then, 
any  legal  interest  or  ownership  in  it?  We  have  seen ,^  that 
some  judges  have  talked  as  though  he  had.  And  there  are 
some  States  ^  in  which  the  statutes  are  in  such  special  terms 
that  plainly  he  has.  Yet,  in  most  of  our  States,  a  husband 
cannot  bind  his  wife's  statutory  property  except  as  her  agent 
authorized  as  any  other  agent  would  require  to  be ;  ^  the  Ohio 
court  has  held,  that,  when  a  husband  occupies  his  wife's  sepa- 
rate statutory  real  estate  as  a  homestead,  he  is  not  the 
^'  owner  "  of  it  within  the  meaning  of  another  statute ;  ^  in 
Maine,  the  husband  has  no  right  of  possession  in  his  wife's 
statutory  property,  though  he  pul'chased  it  as  her  agent,  and 
he  cannot  maintain  an  action  against  a  third  person  who  under 
her  direction  takes  and  carries  it  away ;  ^  and,  in  New  York, 
if  a  husband  and.  wife  live  on  her  separate  statutory  lands,  he 
is  not  in  point  of  law  so  in  control  of  them  as  to  make  him 
liable  to  a  third  person  for  injuries  sustained  by  the  careless 
leaving  thereon  of  a  pit  uncovered.  The  wife  alone  in  such  a 
case  is  responsible.^  These  are  specimens  of  doctrines,  un- 
doubtedly sound  under  the  statutes  of  most  of  our  States ;  and, 
from  them,  and  others  of  the  like  sort  held  daily  by  our  courts, 
it  would  seem  plainly  to  follow,  that,  beyond  such  a  right  as 
the  curtesy  consummate  explained  in  our  last  chapter,  the 
husband  has  no  more  legal  interest  than  any  third  person  in 
his  wife's  statutory  real  or  personal  estate. 

§  156.  PartiLonlar  Qnestloiui.  —  It  will  help  us  to  a  better  idea 
of  this  general  subject,  if  we  look  at  a  few  particular  questions, 

*  Ante,  §  24,  and  note. 

«  Ante,  §  107,  149 ;  Martin  v,  Pepall,  6  R.  I.  92 ;  Clopton  v.  Matheny, 
48  Missis.  285. 

*  Rivefl  V.  Dudley,  3  Jones  Eq.  126 ;  Widner  o.  Lane,  14  Micb.  124 ; 
McLaren  v.  Hall,  26  Iowa,  297 ;  Van  Arsdale  v.  Joiner,  44  Ga.  173 ;  Boyd 
V,  Merriell,  62  111.  151 ;  Merrick  v.  Plumley,  99  Mass.  566 ;  Fowler  v.  Sea- 
man, 40  N.  Y.  592 ;  Sawyer  v.  Coolidge,  34  Vt.  SOS. 

*  Davis  V.  Dodds,  20  Ohio  State,  473. 

*  Southard  v.  Piper,  36  Maine,  84. 

*  Fiske  V.  Bailey,  51  N.  Y.  150. 
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plain  under  the  unwritten  law,  and  consider  whether  the  stat- 
utes have  made  any  or  what  change  in  the  answers  to  be  given 
them,  where  the  wife  is  the  owner  of  statutory  property.  Some 
of  these  questions  are  such  as  perhaps  have  not  practically 
arisen  under  the  statutes,  and  may  not  arise ;  still  the  answers 
which  the  law  will  give  them,  should  they  arise,  will  be  equally 
serviceable  to  us  in  our  efforts  to  comprehend  the  statutes. 

§  157.  Husband  fixing  the  DomioiL  —  It  is  familiar  law,  that, 
whether  a  husband  and  his  wife  are  living  together  or  apart, 
her  domicil  in  legal  contemplation  follows  his ;  ^  and  she 
is  not  capable  of  establishing  a  separate  domicil  of  her  own. 
An  exception,  admitted  by  the  better  authorities  but  denied 
by  some  others,  is,  that  for  purposes  of  jurisdiction  in  di- 
vorce causes  the  domicils  may  be  separate.^  Hence  it  follows, 
that,  if  the  married  parties  cannot  agree  ^  as  to  their  place  of 
residence,  and  there  must  be  an  exercise  of  authority  or  a 
separation,  the  husband  may  determine  where  it  shall  be,  and 
move  it  from  time  to  time  at  his  pleasure.  Consequently,  if, 
for  example,  the  husband  changes  his  place  of  residence,  and 
the  wife  without  justifiable  cause  refuses  to  follow,  this  is  a 
desertion  of  him  by  her.*  Now,  if  a  wife  has  wealth  in  a  sep- 
arate statutory  estate,  and  the  husband  is  a  poor  man,  yet  she 
is  willing  to  support  him  and  herself  on  her  own  lands,  but 
not  elsewhere,  is  he  under  legal  obligation  to  go  with  her,  or, 
if  he  refuses,  and  she  goes  alone,  is  this  a  case  of  desertion, 
and  which  is  the  guilty  party?  We  have  some  dicta  which 
lead  to  the  inference  that  the  statutes  have  not  changed  the  law 
on  this  subject,^  and  to  the  author  this  view  appears  plainly 
to  be  the  true  one.  None  of  the  rules  which  determine  the 
consequential  effects  of  a  statute  in  things  beyond  its  terms  ^ 

*  Ashbaugfa  v.  Ashbaugfa,  17  III.  476;  Greene  v.  Greene,  11  Pick.  410; 
Paulding's  Will,  1  Tucker.  47 ;  Warrender  v,  Warrender,  2  CI.  &  F.  488, 
620 ;  Chichester  p.  Donegal,  1  Add.  £c  5,  19 ;  Whitcomb  v.  Whitcomb, 
2  Curt.  £c.  351,  352;  2  Bishop  Mar.  &  Div.  5th  ed.  §  125,  129-131. 

*  2  Bishop  Mar.  &  Div.  5th  ed.  §  125-128  a. 

»  Vol.  I.  §  45-48.  *  1  Bishop  Mar.  &  Div.  5th  ed.  §  788-794. 

»  Ante,  §  24  and  note. '         •  Ante,  §  59-65. 
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would  seem  to  carry  these  statutes  to  a  consequence  like  this  ; 
moreover,  before  these  statutes  were  enacted,  many  wives  pos- 
sessed wealth  in  a  separate  equitable  estate,  and  it  was  never 
heard  of  that  such  wealth  discharged  them  from  the  duty  to 
follow  and  dwell  with  their  husbands  ;  and  there  is  no  reason 
why,  on  this  subject,  these  statutes  should  be  carried  beyond 
the  rule  in  equity.^  Further  reasons  for  this  view  will  appear 
as  we  proceed. 

§  158.  Contliiued  —  Husband's  Duty  to  Bupport  "Wife.  — The 
duty  of  the  husband  to  support  his  wife  ^  is  not  the  same  where 
he  is  poor  as  where  he  is  rich.  In  either  case  he  is  to  maintain 
her  according  to  his  rank  and  fortune.^  If  she  has  a  fortune 
of  her  own,  this  neither  takes  from  him  the  duty  to  maintain 
her,  nor  compels  him  to  make  the  maintenance  accord  with 
her  fortune.*  By  no  rules  of  construction,  therefore,  can  these 
statutes  be  held  to  have  changed  the  law  on  this  subject.  Con- 
sequently, if  the  rich  wife  is  not  satisfied  with  the  maintenance 
which  a  poor  husband  can  give  her,  and  desires  to  add  delica- 
cies of  her  own,  she  must  bring  her  wealth  to  his  home  and 
enjoy  it  there  ;  permitting  her  husband  to  partake  of  the  deli- 
cacies with  her,  or  not,  as  she  chooses. 

§  159.  Continued  —  VTifa  support  Husband.  —  If  it  should 
be  made  the  legal  duty  of  the  wife  to  support  her  husband,  an 
argument  might  be  drawn  from  this,  though  perhaps  not  nec- 
essarily a  sound  one,  that  the  law  would  permit  her  to  choose 
the  place  in  which  the  suppoi*t  should  be  rendered.  But  the 
possession  of  a  separate  equitable  estate  was  never  held  to  cast 
on  the  wife  the  duty  of  maintaining  her  poorer  husband,  and 
it  is  believed  that  no  such  consequence  flows  generally  from 
the  late  statutes.^  And  if  the  burden  of  providing  for  a  rich 
wife  is  cast  on  a  poor  husband,  he  should  for  this  special  rea- 
son, added  to  the  general  ones,  have  the  right  to  choose  the 

>  Ante,  §  26. 

»  Vol.  I.  §  49,  68,  887,  892 ;  ante,  §  72. 

'  Vol.  I.  §  892 ;  1  Bishop  Mar.  &  Div.  §  555 ;  Harris  v.  Dale,  5  Bush, 
61  ;  Woodward  v.  Barnes,  43  Yt.  330. 

*  Vol.  I.  §  894-897.  »  See  Vol.  I.  §  895-897. 
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place  of  the  mutual  abode.  And,  should  she  voluntarily  offer 
to  bear  the  family  charges,  this  mere  voluntary  arrangement 
could  not  reverse  a  rule  of  law. 

§  160.  Continiied  — -  Wife  owning  her  own  Ttomlnga — In 
some  of  the  States,  the  earnings  of  the  wife  are  made  by  stat- 
ute her  separate  property.  But  such  a  statute,  like  the  statutes 
which  make  her  land  and  goods  her  own,  cannot  in  legal  rea- 
son reverse  any  rule  of  law  regulating  their  personal  relations. 
It  may  be,  that,  where  statutes  of  this  sort  prevail,  a  wife  is  in 
law  entitled  to  spend  all  her  time  in  accumulating  money  for 
her  separate  use,  and  is  not  obliged  to  render  services  to  her 
husband,  but  still  the  duty  remains  to  dwell  with  him. 

§161.  Conduaion.  —  These  illustrations  of  doctrines  and 
views  will  enable  the  reader  to  see  pretty  clearly  the  nature 
and  consequential  scope  of  the  new  statutes.  He  should  con- 
stantly bear  in  mind,  what  has  already  been  suggested,  that, 
in  giving  construction  to  these  statutes,  as  in  all  other  legal 
things,  his  guides  are  the  established  law,  the  settled  legisla- 
tive language,  the  authoritative  rules  of  interpretation,  —  the 
law  as  it  is,  rather  than  as  it  should  be,  —  and  not  his  private 
opinions  as  to  what  the  legislature  ought  to  have  enacted. 
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CHAPTER  XVI. 

CONVEYANCES    BY  THE  WIFE  OF  HER  SEPARATE  ESTATE. 

Sect.  162.  Introdaction. 
168-178.  Wife's  Power  to  conTey  separate  Equitable  Estate. 
174-184.  Wife's  Power  to  convey  separate  Statutory  Estate. 
18&-200.  Forms  of  the  ConTeyance. 

§  162.  Scope  of  this  Chapter  —  How  divided.  — In   the  first 

volume,  will  be  found  a  chapter  on  "  Conveyances  of  the  Wife's 
Lands/'  ^  —  not  her  equitable,  or  her  separate  statutory  lands, 
but  those  which  she  holds  under  the  rules  of  the  common  law. 
There  is  also  a  chapter  entitled  **  The  Power  of  the  Wife  to 
bind  her  Sepai'ate  Estate,"* — referring,  not  to  the  statutory, 
but  to  tlie  equitable  separate  estate,  both  personal  and  real. 
In  that  chapter  we  considered,  somewhat  in  conjunction,  her 
power  to  convey  her  separate  estate  in  equity,  and,  what  was 
viewed  as  a  part  of  this  power,  her  capacity  to  charge  it  with 
her  debts,  together  with  a  partial  view  of  the  methods  of 
doing  both.  The  primary  purpose  of  this  chapter  is  to  treat 
of  conveyances  of  the  separate  statutory  estate.  But,  in  order 
to  make  such  treatment  perspicuous,  it  is  necessary  to  call  to 
mind  something  more  of  the  reasons  of  the  equitable  doctrines 
than  the  first  volume  contained.  At  the  risk,  therefore,  of  a 
seeming  and  of  some  actual  repetition,  but  as  essential  to  the 
clearness  and  force  of  other  parts  of  tlie  chapter,  we  shall 
consider,  I.  The  Wife's  Power  to  convey  her  Equitable  Es- 
tate ;  then,  II.  The  Wife's  Power  to  convey  her  Statutory 
Estate  ;  III.  The  Forms  of  the  Conveyance. 

L   The  Wife*9  Power  to  convey  her  Equitable  Ustate. 

§  163.    General   Doctrine.  —  It   is  a   very  familiar  general 
proposition,  that,  ^^  in  equity,  a  married  woman  is  considered 

»  Vol.  I.  §  686*et  seq.  •  Vol.  I.  §  840  et  seq. 
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as  a  feme  sole  in  respect  of  her  separate  property."  ^  This 
proposition  plainly  includes  the  narrower  one,  that,  in  equity, 
a  married  woman  can  sell  or  give  away  and  convey  her  sepa- 
rate estate,  by  her  own  sole  act  without  her  husband,  precisely 
the  same  as  though  she  were  unmarried.  But  this  statement, 
if  accepted,  still  requires  some  explanation.  The  topic  is  one 
on  which  there  is  considerable  diversity  of  judicial  opinion, 
and  the  decisions  have  fluctuated  at  different  times.  ^^  The 
English  rule  is  now,'*  said  a  learned  judge  sitting  in  the  Ten- 
nessee court  in  1870,  "  well  settled,  that  a  feme  covert  may 
convey  or  charge  as  Sifeme  sole^  real  or  personal  estate  settled 
to  her  separate  use,  unless  her  power  of  disposition  is  restricted 
or  limited  by  the  terms  of  the  settlement."  But  it  was  also 
observed,  very  truly,  that,  among  our  own  States^  there  is  still 
great  conflict  of  judicial  opinion  on  the  subject.^  For  more  of 
this,  the  reader  is  referred  to  the  chapter  in  the  first  volume, 
to  which,  as  already  observed,  this  chapter  is  supplemental.^ 

§   164.    DlBtinctloiis  —  Real  —  Personal  —  Powers    of    Cestui 
que  Trust  in  general  —  Bpeoial  Terms  of  Trust.  —  In  considering 

this  subject,  the  reader  should  bear  in  mind  that  there  are  va- 
rious distinctions,  real  or  imaginary,  not  to  be  lost  sight  of. 
One,  claimed  by  some,  is  between  real  and  personal  estate. 
Another,  admitted  by  all,  is  between  cases  in  which  the  settle- 
ment is  specific  on  the  question  of  the  wife's  power  of  dispo- 
sition, and  those  in  which  it  is  silent  on  the  subject  The 
general  rule  in  trusts,  not  speaking  now  particularly  of  the 
law  of  husband  and  wife,  is  stated  by  Kent  as  follows :  ^^  Exe- 
cuted trusts  are  enjoyed  in  the  same  condition,  and  entitled  to 
the  same  benefits  of  ownership,  and  are  consequently  disposa- 
ble and  devisable,  exactly  as  if  they  were  legal  estates ;  and 
these  rights  the  ceatui  que  trust  possesses,  without  the*  inter- 
vention of  the  trustee.  Any  disposition  of  the  land  by  the 
cestui  que  trusty  by  conveyance  or  devise,  is  binding  upon  the 

1  Hill  Trustees,  421;  Sturgis  ©.  Corp,  13  Ves.  190;  King  t>.  Mlttal- 
berger,  60  Mieso.  182. 

•  Young  ».  Young,  7  Coldw.  461,  464,  opinion  by  Andrews,  J. 
»  Vol.  I.  §  840  et  seq. 
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trustee."^  The  reader  should  keep  in  mind,  that  this  is 
the  doctrine  of  courts  of  equity,  not  of  courts  of  law ;  for,  at 
law,  the  trustee  is  the  owner,  while  the  cestui  que  trust  is  the 
owner  in  equity.  Now,  if  to  this  general  doctrine  of  trusts 
we  add  the  proposition  stated  in  the  last  section,  that  equity 
regards  the  wife  as  2ifeme  sole  in  respect  of  her  separate  equi- 
table estate,  the  result  shows  her  power  of  disposition,  where 
the  settlement  is  silent  on  the  point,  to  be  absolute.^  Still  it 
will  be  helpful  to  the  reader  to  be  conducted  to  a  more  minute 
examination  of  the  subject ;  and  especially  it  will  serve  the 
purposes  of  this  discussion,  as  distinguished  from  the  one  in 
the  last  volume  to  which  this  is  supplemental,  to  bring  to  view 
the  reasons  on  which  some  of  the  doctrines  proceed. 

§  165.  ZMstinotioxis,  oontinaed  —  Convey  —  Charge  —  (MiaaiB- 

■ippi,  in  the  Note).  —  It  is  generally  assumed,  as  already  ob- 
served, and  it  was  so  in  the  discussions  in  our  first  volume, 
that  the  power  to  charge  and  the  power  to  convey  rest  on  the 
same  foundation,  and  are  in  some  sense  commensurate  the  one 
with  the  other.  Yet  it  may  be  argued  that  this  is  not  exactly 
so  ;  for,  while  a  wife  cannot  convey  her  reversionary  interests 
at  the  common  law,  she  can  commit  a  tort,  subjecting  her 
personally  to  a  suit  jointly  with  her  husband,  and  the  rever- 
sionary property  to  be  taken  on  the  execution.® 

^  4  Kent  Com.  302,  803. 

•  And  se6  Grigby  ©.  Cox,  1  Ves.  sen.  617,  618. 

'  Vol.  I.  §  842.  When  we  look  for  the  law  in  the  late  decisions,  we  are 
more  or  less  embarrassed  with  minglings  of  the  statutory  with  the  unwritten 
rule.  In  Mississippi,  Simrall,  J.,  stated  in  a  recent  case  the  distinctions  as 
follows :  **  There  is  a  distinction  between  her  authority  to  bind  her  [the 
wife^s]  estate  by  incurring  debts,  and  her  power  over  the  property  itself; 
and  then,  again,  her  power  of  alienation,  by  sale  and  transfer,  is  different, 
as  tbe^roperty  may  be  real  or  personal  estate.  If  she  signs  the  note  of 
her  husband  as  surety,  she  creates  no  obligation ;  yet  she  may,  to  a  certain 
extent,  incumber  her  estate  for  the  husband^s  debt.  If  she  makes  a  mort- 
gage, or  an  absolute  conveyance,  the  husband  must  join  with  her  in  the 
deed.  Yet  she  alone  may  lease  for  a  term  of  years,  or  make  contracts  for 
the  use  of  real  estate.  So,  too,  she  may  loan  her  money  and  take  securi- 
ties therefor  in  her  own  name.  The  statute  does  not  restrict  or  prescribe 
how  she  shall  dispose  of  her  personal  property,  whether  goods  and  effects, 
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§  166.  Peraonal  Batate.  —  It  is  and  always  has  been  con- 
ceded in  England,  and  generally,  but  not,  it  would  seem, 
universally  ^  in  this  country,  that,  if  the  terms  of  the  settle- 
ment do  not  restrain  the  wife,  she  may  convey  her  separate 
personal  estate  in  equity  the  same  as  though  she  were  9ole? 
In  the  language  of  Lord  Thurlow :  ^^  All  the  cases  show  that 
the  personal  property,  where  it  can  be  enjoyed  separately,  must 
be  so  with  its  incidents,  and  the  jvs  disponendi  is  one  of  them."  ^ 
This  doctrine  extends  as  well  to  the  wife's  reversionary  inter- 
ests as  to  funds  and  chattels  in  her  possession.^ 

§  167.  Real  Batate.  —  But  the  power  over  real  estate  requires 
a  further  consideration.  Story  puts  the  doctrine  (we  quote 
also  his  authorities)  ^  as  follows  :  ^^  It  was  formerly  a  matter 
of  doubt,  whether  the  wife  could  dispose  of  her  separate  real 
estate,  so  as  efiPectually  to  bind  it ;  although  it  was  admitted 
that  she  had  a  full  power  to  dispose  of  her  personal  estate. 
The  distinction,  and  the  reasons  for  it,  are  very  clearly  stated 
by  Lord  Hardwicke.  *  Agreements,'  said  he, '  for  settling  es- 
tates to  tlie  separate  use  of  the  wife  on  marriage,  are  very 

money,  or  choses  in  action.  Her  title  under  the  statute  is  legal,  exclusiye 
of  all  interest  in  the  husband,  and  she  may  deal  with  it  as  though  not  under 
coverture.  As  payee  of  a  promissory  note,  she  may  assign  it  by  indorse- 
ment, and  thereby  completely  transfer  the  title.  She  may  give  a  receipt 
for  property  or  an  obligation  to  herself,  which  is  a  good  acquittance.'* 
Harding  v.  Cobb,  47  Missis.  599,  603.  And  see  Lee  e.  Bank  of  United 
States,  9  Leigh,  200. 

^  See,  for  example,  Moore  t;.  Cornell,  18  Smith,  Pa.  820 ;  Vol.  I.  §  869, 
note. 

3  2  Story  Eq.  Jur.  §  1388 ;  Major  v.  Lansley,  2  Russ.  &  M.  355 ;  2  Kent 
Com.  170, 171 ;  Peacock  v.  Monk,  2  Yes.  sen.  190 ;  Hearle  v.  Greenbank,  3 
Atk.  709, 1  Yes.  sen.  298,  303 ;  Harding  o.  Cobb,  47  Missis.  599;  Pomeroy 
V,  ManhatUn,  &c.  Ins.  Co.,  40  111.  398;  Rich  v,  Cockell,  9  Yes.  369;  Bra- 
ham  17.  Burchell,  3  Add.  £c.  243 ;  Tappenden  v,  Walsh,  1  Philliro.  352 ;  Dib- 
rell  V.  Carlisle,  48  Missis.  691;  Naylor  v.  Field,  5  Dutcher,  287,  288 ;  Green 
V.  Pallas,  1  Beasley,  267 ;  Cheever  v.  Wilson,  9  Wal.  108 ;  Penn  v.  White- 
head, 17  Grat.  503  ;  Lee  t7.  Bank  of  United  States,  9  Leigh,  200,  207  ;  Yol. 
I.  §  850,  865-869  and  notes. 

'  Fettiplace  v.  Gorges,  3  Bro.  C.  C.  8,  10,  1  Yes.  jr.  46. 

*  Sturgis  V.  Corp,  13  Yes.  190. 

»  2  Story  £q.  Jur.  §  1388  et  seq. 
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frequent,  relating  both  to  real  and  personal  estate.  As  to  per- 
sonal, undoubtedly,  where  there  is  an  agreement  between  hus- 
band and  wife  before  marriage,  that  the  wife  shall  have  to  her 
separate  use,  either  the  whole  or  particular  parts,  she  may 
dispose  of  it  by  an  act  in  her  life  or  will.  She  may  do  it  by 
either,  though  nothing  is  said  of  the  manner  of  disposing  of 
it.  But  there  is  a  much  stronger  ground  in  that  case,  than 
there  can  be  in  the  case  of  real  estate ;  because  that  is  to 
take  effect  during  the  life  of  the  husband ;  for,  if  the  husband 
survives,  he  is  entitled  to  tlie  whole  ;  and  none  can  come  into 
a  share  with  the  husband  on  the  Statute  of  Distributions.  Then, 
such  an  agreement  binds  and  bars  the  husband,  and  conse- 
quently i)ars  everybody.  But  it  is  very  different  as  to  real 
estate ;  for  her  real  estate  will  descend  to  her  heir  at  law, 
and  that  more  or  less  beneficially ;  for  tlie  husband  may  be 
tenant  by  the  curtesy,  if  they  have  issue,  otherwise  not.  But 
still  it'  descends  to  her  heir  at  law.  Undoubtedly,  on  her 
marriage,  a  woman  may  take  such  a  method  that  she  may 
dispose  of  that  real  estate  from  going  to  her  heir  at  law ;  that 
is,  she  may  do  it  without  a  fine.  But  I  doubt  whether  it  can 
be  done  but  by  way  of  trust  or  of  power  over  an  use.'  ^ 

§  168.  Continiied.  —  **  But  this  doubt,  however  powerfully 
urged  upon  technical  principles,  has  been  overcome ;  and  the 
doctrine  is  now  firmly  established  by  the  highest  authority, 
that,  in  such  a  case,  courts  of  equity  will  compel  the  heir  of 
the  wife  to  make  a  conveyance  to  the  party  in  whose  favor  she 
has  made  a  disposition  of  the  real  estate  ;  in  other  words,  he 
will  be  treated  as  a  trustee  of  the  donee,  or  appointee  of  the 
wife.^  So,  that  it  may  now  be  laid  down  as  a  general  rule, 
that  all  antenuptial  agreements  for  securing  to  a  wife  separate 
property  will,  unless  the  contrary  is  stipulated  or  implied,  give 

*  Peacock  v.  Monk,  2  Yes.  sen.  190.  And  see  further  as  to  this  distinc- 
tion. Vol.  I.  §  S51,  note. 

'  Wright  V.  Cadogan,  1  Bro.  P.  C.  486,  Amb.  468,  2  Eden,  239  ;  Hods- 
den  V.  Staple,  2  T.  R.  684,  695;  Cannel  e.  Buckle,  2  P.  Wms.  243;  Rip- 
pon  o.  Dawding,  Amb.  565,  and  Mr.  Blifnt^s  note ;  2  Fonb.  Eq.  b.  2,  c.  2, 
§  6,  note^;  Bradish  v,  Gibbs,  8  Johns.  Ch.  523,  539,  540,  551.  For  the  rea- 
•on  of  this,  see  ante,  §  164. 

143 


§  169  STATUTORY  MODIFICATIONS.  [Bk.  IH. 

her  in  equity  the  full  power  of  disposing  of  the  same,  whether 
real  or  personal,  by  any  suitable  act  or  instrument  in  her  life- 
time, or  by  her  last  will,  in  the  same  manner,  and  to  the  same 
extent,  as  if  she  were  2k  feme  sole.*^  ^ 

§  169.  Continiiecl  —  UmltationB  of  Doctrine  —  How  in  Princi- 
ple. —  The  doctrines  of  the  last  two  sections  are,  as  general 
propositions,  sound  in  legal  reason,  while  they  are  supported 
also  by  the  authorities.  But,  in  reason,  they  must  have  their 
limitations.  One  of  the  limitations,  indicated  by  the  reason 
of  the  thing,  is,  that  they  cannot  apply  to  any  case  in  which 
tlie  equity  tribu^ial  has  not  the  authority  to  compel  a  convey- 
ance good  at  law.  Therefore,  in  Roper  on  Husband  and  Wife,* 
it  is  said :  ^^  In  regard  to  real  estate,  it  was  unsettled  previously 
to  the  case  of  Wright  v.  Cadogan  ^  (finally  determined  in  the 
House  of  Lords),  and  that  of  Rippon  v,  Dawding,^  whether  the 
husband  and  wife,  by  mere  agreement  before  and  in  contem- 
plation of  marriage  that  she  might  dispose  of  her  real  estate 
by  deed  or  will  during  the  coverture,  could  enable  her  to  defeat 
the  right  of  her  heir^  after  her  death,  by  either  of  those  in- 
struments ;  since,  by  descent  of  the  legal  estate,  he  acquired 
a  complete  title  at  law.  And  it  was  doubted  whether  a  court 
of  equity  could,  upon  any  principle,  affect  the  conscience  of 
the  heir,  and  oblige  him  to  perform  the  agreement ;  since  both 
the  deed  of  a  married  woman  without  a  fine  and  her  will  were 
void  instruments  from  the  disability  of  coverture,  and  the  heir 
was  not  a  party  to  the  contract.  Lord  Hardwicke  expressed 
his  doubts  upon  the  subject  in  Peacock  v.  Monk ;  ^  but  the  two 
cases  before  referred  to  have  removed  all  uncertainty  upon  the 

Mb. ;  2  Roper  Hus.  &  Wife,  c.  19,  §  1,  p.  177-198 ;  2  Fonb.  Eq.  b.  1, 
c  2,  §  6,  note;  Hulme  v.  Tenant,  1  Bro.  C.  C.  16,  20;  Wagstaff  ©.  Smith, 
9  Vea.  620 ;  Parkes  r.  White,  11  Ves.  209,  220 ;  Grigby  v.  Cox,  1  Ves.  sen. 
517 ;  Cotter  v.  Layer,  2  P.  Wms.  623  4  Bradish  v,  Gibbs,  3  Johns.  Ch.  523, 
540-551. 

*  2  Rop«p  Hub.  &  W.  178. 

»  Wright  V,  Cadogan,  2  Eden,  239,  1  Bro.  P.  C.  486. 
^  Rippon  V.  Dawding,  Amb.  564. 

*  Peacock  p.  Monk,  2  Ves.  sen.  190 ;  Brarohall  e.  Hall,  Arab.  467,  2  Eden, 
220.    See  2  Bro.  C.  C.  544 ;  2  T.  R.  695 ;  Thombury  ©. ,  Amb.  627. 
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sabject,  in  determining  that  a  court  of  equity  will  consider 
the  heir  as  a  trustee,  and  oblige  him  to  make  a  conyeyance  to  the 
party  in  favor  of  whom  the  wife  appointed  the  property."  ^ 
This  is  but  the  doctrine  of  the  last  section  a  little  expanded  ; 
and  we  have  also  seen,^  that,  where  the  estate  is  in  the  hands 
of  a  trustee,  he  may  be  compelled  to  execute  the  conveyance, 
in  completion  of  the  disposition  made  by  the  cestui  que  trust. 
But,  in  the  case  put  by  Roper,  could  the  wife,  in  her  lifetime, 
have  been  compelled  to  join  her  husband,  and  make  a  convey- 
ance good  at  law  ?  Such  a  proceeding  would  require  a  decree 
against  her  person,  and  the  ground  is  perhap»  disputed ;  but 
it  would  seem,  alike  on  principle  and  on  authority,  that  the 
court  has  the  power  even  to  do  this.'  As  observed  by  Chitty : 
^*  When  an  estate  has  been  settled  upon  a  married  woman  for 
her  separate  use,  or  when  the  legal  estate  is  in  trustees,  specific 
performance  might  probably  be  enforced."  *  If  the  wife  could 
not  be  compelled,  it  might  reasonably  be  argued  that  her  heir 
could  not  be,  and  that  so  her  conveyance  was  void  in  equity 
the  same  as  at  law. 

§  170.  Umitations  of  DootrUie,  contlnned  —  Postnuptial  Agree- 
ment.—  But  Story  proceeds:^  "In  regard ^to  the  power  of  the 
wife  to  dispose  of  her  separate  property,  where  no  trust  is  inter- 
posed, but  it  rests  merely  upon  a  postnuptial  agreement  of  the 
husband,  there  is  a  material  distinction,  whether  it  be  personal 
estate,  or  whether  it  be  real  estate.  In  the  former  case  her 
power  to  dispose  of  it  can  affect  her  husband's  right  only ;  and, 
therefore,  his  assent  is  conclusive  upon  him.^  But  it  is  very 
different  in  respect  to  her  real  estate ;  for  here  her  own  heirs 
are,  or  may  be,  deeply  affected  in  their  interests  by  descent. 
Now,  by  the  general  principles  of  law,  a  married  woman  is, 
during  her  coverture,  disabled  from  entering  into  any  contract 

1  Also  2  Bright  Hu8.  &  W.  56,  67.  '  Ante,  §  164. 

>  Clancy  Hiu.  &  W.  358  et  seq. ;  Cannel  v.  Buckle,  2  P.  Wms.  243. 

*  1  Chit.  Gen.  Pr.  826,  referring  to  Sug.  Vend.  &  P.  8th  ed.  187  to  191. 
^  2  Story  £q.  Jar.  §  1391. 

•  Wright  e.  Englefield,  Amb.  468 ;  Dillon  o.  Grace,  2  Sch.  &  L.  456, 
463;  1  Fonb.  £q.  b.  1,  c.  2,  §  6,  note;  Peacock  v.  Monk,  2  Yes.  sen.  190, 
191 ;  Major  v.  Lansley,  2  Russ.  &  M.  355. 
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respecting  her  real  property,  either  to  bind  herself,  or  to  bind 
her  heirs.  And  this  disability  can  be  OTercome  only  by  adopt- 
ing the  precise  means  allowed  by  law  to  dispose  of  her  real 
estate  ;  as  in  England  by  a  fine,  and  in  America  by  a  solemn 
conveyance.^  It  is  true  that  the  husband,  by  his  own  post- 
nuptial agreement  with  his  wife,  may  bind  his  own  interest  in 
her  real  estate,  and  convert  himself  into  a  trustee  for  her.  But 
he  cannot  trench  upon  the  rights  of  her  heir,  who  is  no  party 
to  such  an  agreement.  And,  under  such  circumstances,  the 
latter  will  take  her  real  estate  by  descent,  unaffected  by  any 
of  the  trusts  springing  from  the  agreement."  ^  Here,  if  we  are 
in  search  of  doctrine  founded  in  principle,  it  is  impossible  to 
follow  the  learned  author  in  his  reasoning,  whatever  we  may 
say  as  to  his  conclusion.  A  woman,  while  she  lives,  has  no 
heir,  and  those  who  will  be  her  heirs  on  her  death  have  no 
claim  to  any  thing  she  possesses.^  Therefore  it  is  plain  that 
heirs  cannot  object  to  what  their  ancestor  does  under  these 
circumstances.  And  there  is  no  difference  in  principle,  as  to 
them,  between  the  case  mentioned  in  this  section  and  the  one 
stated  in  the  last.  If  it  is  necessary,  to  the  valid  action  of 
the  wife,  that  her  grantee  in  equity  should  have  power  to  en- 
force against  her  a  conveyance  good  in  law,  there  may  be  a 
difiference  between  an  antenuptial  and  a  valid  postnuptial  con- 
tract. But  a  postnuptial  contract  may  bind  the  wife  in  equity 
the  same  as  an  antenuptial  one,  while  neither  can  be  enforced 
at  law  during  the  continuance  of  the  coverture ;  *  so  that  there 
seems  to  be  no  foundation  in  legal  reason  for  the  distinction 
stated  in  this  section. 

§  171.  Continued  —  Poetnuptlal  Gift  from  Tbird  Person.  —  Story 
proceeds :  ^  ^^  There  is  no  doubt,  that  a  gift  of  personal  estate, 
or  of  the  rents  and  profits  of  real  estate,  to  a  married  woman, 
for  her  separate  use,  during  her  life,  would  give  her  a  com- 

1  Dillon  0.  Grace,  2  Sch.  &  L.  456,  462  to  464;  Wright  v.  Cadogan,  2 
Eden,  239,  257  to  259. 

*  lb. ;  2  Roper  Hus.  &  W.  c.  19,  §  1,  p.  179  to  181. 

»  Ante,  §  49.  *  Vol.  I.  §  23-40,  707-734. 

*  2  Story  £q.  Jur.  §  1392  and  note. 
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plete  power  to  dispose  of  the  same.  •  .  •  But  the  question  may 
arise,  as  to  her  rights  and  power  over  real  estate,  which  is 
given  by  a  third  person  to  her,  during  her  coverture,  for  her  sep- 
arate use,  with  a  power  to  dispose  of  the  same,  where  no  trus- 
tees are  interposed  to  protect  the  exercise  of  the  power.^  As 
to  this,  the  received  doctrine  seems  to  be,  that,  if  an  estate  is, 
during  coverture,  given  to  a  married  woman  and  her  heirs,  for 
her  separate  nse,  without  more,  she  cannot  in  equity  dispose 
of  the  fee  from  her  heirs  ;  but  she  must  dispose  of  it,  if  at  all, 
in  the  manner  prescribed  by  law ;  as,  by  a  fine.^  But  if,  in  such 
a  case,  a  clause  is  expressly  superadded,  that  she  shall  have 
power  to  dispose  of  the  estate,  so  given  to  her,  during  her 
coverture,  there,  courts  of  equity  will  treat  such  a  power  as 
enabling  her  effectually  to  dispose  of  the  estate,  notwithstand- 
ing no  trustees  are  interposed.'  The  reason  of  the  distinction 
is,  that  the  terms,  ^  for  her  separate  use,'  are  not  supposed  to 
indicate  any  intention  to  give  her  more  than  the  sole  use  and 
power  of  disposal  of  the  profits  of  the  real  estate  during  the 
life  of  her  husband ;  and  more  expressive  words  are  indispen- 
sable to  demonstrate  the  more  enlarged  intention  of  conferring 
an  absolute  power  to  dispose  of  the  whole  fee.  Unless  such  an 
absolute  power  to  dispose  of  the  whole  fee  is  conferred  on  the 
wife,  she  takes  the  estate  in  fee,  subject  to  the  ordinary  disa- 
bilities resulting  from,  her  coverture.  As  her  separate  estate, 
her  husband  cannot  intermeddle  with  it ;  but  her  heir  will  take 
it  by  descent,  as  he  would  any  other  property  vested  in  her  in 
fee."  ^    Now,  it  seems  to  the  present  author,  that,  while  the 

>  See  2  Roper  Hus.  &  W.  c.  19,  §  2,  p.  182 ;  Hulme  v,  TeAant,  1  Bro. 
C.  C.  16,  19  to  21 ;  Fettiplace  v.  Gorges,  1  Ves.  jr.  46,  3  Bro.  C.  C.  8,  and 
Mr.  Belies  note;  Peacock  v.  Monk,  2  Ves.  sen.  190, 191 ;  Roach  v.  Haynes, 

8  Ves.  684,  689;  Parkes  ».  White,  11  Ves.  209,  220,  221 ;  Rich  r.  Cockell, 

9  Ves.  869,  376 ;  Wagstaff  v.  Smith,  9  Ves.  620 ;  Brandon  v.  Robinson,  18 
Ves.  429,  436,  436. 

'  2  Roper  Hus.  &  W.  c.  19,  §  2,  p.  182. 

»  See  2  Roper  Hus.  &  W.  c.  16,  §  2,  p.  102  to  104 ;  lb.  c.  19,  §  2,  p.  181 ; 
Maundrell  v.  Maundrell,  10  Ves.  246,  264, 266;  Clancy  Hus.  &  W.  a  6,  p.  282, 
287;  Peacock  v.  Monk,  2  Ves.  sen.  190;  Downes  v.  Timperon,  4  Russ.  334. 

«  2  Roper  Hus.  &  W.  c.  19,  §  2,  p.  182. 
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doctrine  here  stated  may  be  sound,  the  true  reason  for  it  is 
not  the  one  just  given  ;  tlie  heir,  as  said  in  the  last  section,  has 
no  rights,  and  he  is  not  to  be  considered.  But,  at  law,  where 
land  is  thus  given  the  wife,  nothing  vests  in  her  husband  ex- 
cept the  life  estate  ;  and,  as  to  this  only,  he  is,  in  equity,  her 
trustee.  In  the  absence,  then,  of  any  antenuptial  contract,  or 
of  any  postnuptial  one  based  on  a  consideration  which  pro- 
ceeded from  her,  and  of  any  distinct  declaration  in  the  gift,  a 
court  of  equity  might  well  decline  to  compel  her  and  her  hus- 
band to  execute  her  mere  agreement  to  convey ;  placing  the 
case  on  the  same  ground  as  an  ordinary  one  in  which  a  feme 
covert  has  undertaken,  by  a  postnuptial  writing,  to  bind  herself 
to  convey  her  lands.^  What  is  here  meant  is,  that  this  may  be 
so ;  and,  if  it  is,  it  furnishes  one  exception  to  the  late  sound 
English  doctrine  explained  in  our  first  volume.^ 

§  172.  Speoial  ProviaionB  in  the  Settlement.  — The  foregoing 

sections,  developing  certain  reasons  which  are  not  shown  in 
our  first  volume,  are  all  which  are  strictly  necessary  as  an 
introduction  to  the  next  sub-title.  Still  it  may  be  convenient 
for  the  reader  to  have  before  him  here  the  following,  also  from 
Story  :  ^  ^^  Qualifications  may  be  attached  to  the  gift,"  whether 
of  property  real  or  personal,  **  which  will  control  this  absolute 
power ;  and,  on  the  other  hand,  this  absolute  power  may  exist, 
notwithstanding  words  accompany  the  gift  which  may  seem, 
prima  fade^  intended  to  confer  the  power  9uh  modo  only.  Thus, 
for  example,  if  there  be  an  express  limitation  to  a  married 
woman  for  life  with  a  power  to  dispose  of  the  same  property 
by  will ;  there,  her  interest  will  be  deemed  a  partial  interest, 
and  equivalent  to  a  life-estate  only ;  and  she  cannot  dispose 
of  the  property  absolutely,  except  in  the  manner  prescribed  by 
the  power.* 

*  Vol.  I.  §  601. 

*  Vol.  I.  §  852,  858 ;  ante,  §  163.    The  doubt  tlias  suggested  assumes 
the  form  of  doctriue  in  Armstrong  o.  Ross,  5  C.  £.  Green,  109. 

»  2  Story  Eq.  Jur,  §  1393,  1894. 

*  Reid  ».  Shergold.  10  Ves.  870,  879 ;  2  Roper  Hus.  &  W.  c  20,  §  1,  2, 
p.  200  to  211.     See  Calhoun  t7.  Calhoun,  2  Strob.  £q.  231. 
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« 

§  178.  Continued.  —  "  On  the  other  band,  if  the  property  is 
expressly  given  to  a  married  woman  ^  to  her  sole  and  separate 
use/  without  saying  for  life;  and  she  is  further  authorized  to 
dispose  of  the  same  by  will ;  in  such  a  case,  the  gift  will  be 
construed  to  confer  on  her  the  absolute  property,  and  conse- 
quently she  may  dispose  of  it  otherwise  than  by  will ;  for,  the 
absolute  property  being  given,  the  power  becomes  nugatory^ 
and  is  construed  to  be  nothing  more  than  an  anxious  expres- 
sion of  the  donor,  that  she  may  have  an  uncontrolled  power  of 
disposing  of  the  property.^    So,  if  a  limitation  be  to  a  married 

• 

^  Elton  V.  Shepbard,  1  Bro.  C.  C.  582,  and  Mr.  Belt^s  note;  2  Roper  Hue. 
&  W.  c.  20,  §  1,  p.  200,  201 ;  Barford  t?.  Street,  16  Ves.  135 ;  Irwin  r.  Far- 
i^T,  19  Ves.  86.     Some  very  nice  distinctions  exist  in  the  cases  on  this  sub- 
ject.    Thus,  in  Bradly  o.  Westcott,  13  Ves.  445,  451,  where  A  bequeathed 
to  his  wife  B  all  his  personal  estate  for  life,  to  be  at  her  absolute  di.iposal 
during  that  period ;  and  after  her  death  he  gave  such  of  his  wife^s  jewels, 
&c.,  household  furniture,  and  plate,  which  she  should  bo  possessed  of  at  the 
time  of  her  death,  together  with  £500,  tp  such  persons  as  she  should  appoint 
by  her  will ;  and,  in  default  of  such  appointment,  the  same  to  fall  into  the 
residuum  of  his  personal  estate,  which  he  afterwards  bequeathed  to  other 
persons ;  Sir  William  Grant  held,  that  the  wife  took  an  estate  for  life  only 
in  the  whole,  with  a  power  of  appointment.    On  that  occasion  he  said :  '*  The 
distinction  is  perhaps  slight,  which  exists  between  a  gift  for  life,  with  a 
power  of  disposition  superadded,  and  a  gift  to  a  person  indefinitely,  with 
a  superadded  power  to  dispose  by  deed  or  will.    But  that  distinction  is  per- 
fectly established,  that,  in  the  latter  case,  the  property  vests.     A  gift  to  A, 
and  to  such  persons  as  he  shall  appoint,  is  absolute  property  in  A,  without 
any  appointment.    But  if  it  is  to  him  for  life,  and  aft;er  his  death  to  such  per- 
son as  he  shall  appoint  by  will,  he  must  make  an  appointment  in  order  to 
entitle  that  person  to  any  thing.**    In  Barford  o.  Street,  16  Ves.  135,  where 
there  was  a  gift  for  life  to  A,  with  a  power  of  appointment  by  deed,  or 
writing,  or  will,  and  some  special  limitations,  it  was  held,  that  A  had  an 
estate  for  life,  with  an  unqualified  power  of  appointing  the  inheritance; 
and  that  comprehended  every  thing.     So  that  A  was  held  to  be  entitled,  as 
absolute  owner.     The  case  of  Irwin  o.  Farrer,  19  Ves.  86,  is  still  stronger. 
See  also  the  case  of  Smith  v.  Bell,  6  Pet.  68 ;  Acton  v.  White,  1  Sim.  &  S. 
429;  Randall  o.  Russell,  3  Meriv.  190;  Philipps  v.  Chamberlaine,  4  Ves. 
51,  53,  54,  58;  Hales  v.  Margerum.  3  Ves.  299;  Heatley  v.  Thomas,  15 
Ves.  596,  597 ;  8.  c.  2  Roper  Hus.  &  W.  c.  20,  §  1,  p.  204  and  note ;  Lang- 
ham  r.  Nenny,  3  Ves.  467.  469,  470;  Lee  ».  Muggeridge,  1  Ves.  &  B.  118, 
123 ;  Pybus  v.  Smith,  1  Ves.  jr.  189 ;  Witts  r.  Dawkins,  1 2  Ves.  501 ;  Browne 
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woman  for  life,  for  her  sole  and  separate  use,  with  a  particular 
power  of  appointment  of  the  property,  and  in  default  of  aiij 
appointment  the  property  is  limited  to  her  personal  represent- 
atives, she  will,  or  at  least  may,  under  such  circumstances,  be 
deemed  the  absolute  owner ;  and,  as  such,  she  will  have  an 
unqualified  power  to  dispose  of  the  property  generally  without 
any  exercise  of  the  power  of  appointment."  ^ 

//.  The  yfif^%  Power  to  convey  her  Statutory  Estate. 

§  174.  How  in  Legal  Principle.  —  We  saw,  in  some  previous 
sections  of  this  volume,^  that,  in  legal  reason,  if  a  statute  pre- 
serves the  wife*s  property  to  her  as  separate  estate,  she  has  over 
this  estate  the  same  disposing  power  which  she  would  have  in 
equity  if  it  were  simply  settled  upon  her  in  like  terms  with 
those  employed  in  the  statute.  But  to  determine  the  exact 
meaning  of  this  proposition  requires  a  little  dipping  below  the 
surface  of  things,  else  it  will  practically  mislead  us.  Its  appli- 
cation, however,  to  personal  estate  is  plain ;  and  there  can  be  no 
doubt,  in  legal  reason,  that,  since  by  nearly  all  opinions  a  mar- 
ried woman  has  the  full  power  of  disposition  over  her  equita- 
ble separate  estate  in  personal  property,^  she  may  exercise  the 
same  power  when  it  is  simply  made  her  separate  property  by 
statute.  But  since  real  estate  can  at  law;  be  conveyed  only  in 
a  particular  way,  and  in  equity  a  married  woman  can  dispose 
of  it  only  under  circumstances  to  authorize  a  court  of  equity 
to  compel  those  having  the  legal  title  to  make  to  the  wife's 

o.  Like,  14  Yefi.  .302 ;  2  Roper  Hus.  &  W.  c.  20,  §  1,  2,  p.  199 ;  SockeU 
V,  Wray,  4  Bro.  C.  C.  483,  and  Mr.  Belt^s  note.  Mn  Chancellor  Kent  haa 
cntically  reviewed  the  authorities  in  his  learned  opinion  in  the  case  of  The 
Methodist  Episcopal  Church  v,  Jaques,  8  Johns.  Ch.  77,  86  to  114. 

>  See  2  Roper  Hus.  &  W.  c.  20,  §  1,  p.  200,  note;  lb.  p.  211  to  213; 
Anderson  v,  Dawson,  15  Yes.  632,  536 ;  Richards  v.  Chambers,  10  Ves. 
584;  Sanders  v,  Franks,  2  Mad.  147,  155;  Clancy  H^s.  &  W.  c  6,  p.  294 
to  308.  See  also  Proudley  v.  Fielder,  2  Myl.  &  K.  57 ;  Barry  more  o.  Ellis, 
8  Sim.  1 ;  Owens  o.  Dickenson,  1  Craig  &  P.  48. 

•  Ante,  §  66,  67.  »  Ante,  §  166, 
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grantee  a  title  good  at  law,^  it  follows  that  the  wife  can  convey 
this  estate  only  in  the  manner  which  the  law,  as  distinguished 
from  equity,  requires.  For  the  full  and  complete  title  is,  at 
law,  in  the  woman  herself,^  there  is  no  trusteeship,  she  owns 
all  the  same  as  though  she  were  a/eme  8ole^  and  there  is  noth- 
ing  for  a  court  of  equity  to  operate  upon  to  compel  a  conveyance 
at  law.  If  the  laws  of  the  State  are  such  that  the  woman  can 
bind  herself  by  contract  the  same  as  though  she  were  «o/«, 
equity  may  doubtless  compel  a  specific  performance  of  the 
contract  to  convey,  provided  also  that  the  laws  give  her  like- 
wise the  power  to  convey  without  her  husband  joining  in  the 
deed  ;  ^  but  this  is  a  rule  binding  in  common  all  persons,  male 
and  female,  married  and  unmarried.^ 

§  175.  How  on  the  Authorities  —  Personal  Bstate  —  Maine  — 

Contract.  —  In  Maine,  a  statute  provided  as  follows  :  ^'  Here- 
after, when  any  woman  possessed  of  property  real  or  personal 
shall  marry,  such  property  shall  continue  to  her  notwithstand- 
ing her  coverture  ;  and  she  shall  have,  hold^  and  possess  the 
same  as  her  separate  property,  exempt  from  any  liability  for 
the  debts  or  contracts  of  the  husband."  Now,  according  to  the 
views  heretofore  presented  in  these  volumes,^  the  result  very 
plainly  flows  from  this  statute  that  the  wife  can  convey  the 
personal  property  which  it  secures  to  her.  It  declares  it  to  be 
"  her  separate  property,"  —  an  expression  which  had  before  a 
well-settled  meaning  in  the  law,  as  referring  to  the  separate 
equitable  estate.®  And  since  the  power  was  hers  to  convey 
this  sort  of  estate  when  it  was  personal,  alone  and  without 
the  interference  of  her  husband,  as  though  she  were  a  feme 
8ole^  the  statute,  by  the  most  direct  implication,  if  not  by  the 
very  force  of  its  terms,  authorizes  her  to  convey  the  estate 
which  it  secures,  when  it  is  personal,  in  the  same  way.  Yet 
the  court  held  otherwise.  Said  Shepley,  J. :  ^^  The  common 
law  regulating  the  rights  and  duties  of  husband  and  wife  must 
be  regarded  as  operative  so  far  as  it  has  not  been  changed  by 

»  Ante,  §  169-17K  •  Ante,  §  111. 

>  See  post,  §  180.  ^  And  see  ante,  §  67. 

»  Ante,  §  66,  67,  166,  174.  •  Vol.  L  §  796,  796. 
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the  provisions  of  the  statute  ;  and  it  has  not  been  altered  so  as 
to  enable  a/eme  covert  to  sell  her  personal  property."  Whether 
or  not  the  wife  could  sell  it  with  the  consent  of  her  husband 
the  case  does  not  determine.^  The  doctrine  of  this  case  is  not 
now  the  law  of  Maine,  a  later  statute  having  expressly  conferred 
on  the  wife  the  power  to  convey  away  her  sole  statutory  prop- 
erty ;  and  it  was  held,  that,  if  she  gave  her  promissory  note 
secured  by  her  mortgage  of  such  property,  the  note  was  void 
because  she  could  not  contract,  but  the  mortgage  to  secure  it 
was  valid.^ 

>  Swift  V.  Luce,  27  Maine,  2^5,  288. 

'  Brookings  v.  Whit^,  49  Maine,  479,  Rice,  J.,  observing:  *'  At  common 
law,  a  married  woman  could  neither  bind  her  person  by  contract  nor  her 
estate  by  deed.  Has  she  acquired  such  power  by  force  of  existing  statutes  ? 
It  was  decided  by  this  court,  in  the  case  of  Swift  p.  Luce,  27  Maine,  285, 
that,  although  she  could  under  statutes  then  existing  hold  and  possess  es- 
tate both  real  and  personal  in  her  own  right  and. as  her  separate  property, 
exempt  from  any  liability  for  the  debts  or  contracts  of  the  husband,  yet  she 
could  not  sell  or  convey  the  same  without  the  consent  of  the  husband.  It 
was  also  decided,  in  the  case  of  Howe  v.  Wildes,  34  Maine,  566,  that  the 
promissory  notes  of  a  married  woman  were  void.  This  decision  has  been 
affirmed  by  several  subsequent  decisions  of  this  court.  In  Newbegin  v.  Lang- 
ley,  89  Maine,  200,  it  was  decided  that  the  deeds  of  married  women  were 
void.  Such  was  the  condition  of  the  law  in  this  State  prior  to  the  year  1852. 
Before  that  time,  the  legislature  had  passed  several  acts  designed  to  secure 
to  married  women,  more  fully  than  at  common  law,  their  rights  in  their  prop- 
erty. These  acts,  however,  being  in  derogation  of  the  rules  and  principles 
of  the  common  law,  had  been  strictly  construed  by  the  court.  In  1852,  a 
most  important  step  was  taken  by  the  legislature  towards  the  absolute 
enfranchisement  of  married  women.  By  c.  227  of  the  laws  of  that  year, 
it  was  provided  that  any  married  woman  who  is  or  may  be  seised  and  pos- 
sessed of  property,  real  or  personal,  as  provided  for  in  the  acts  to  which 
this  is  additional,  shall  have  power  to  lease,  sell,  convey,  and  dispose  of  the 
same,  and  to  execute  all  papers  necessary  thereto,  in  her  own  name  as  if  she 
were  unmarried.  This  provision  is  in  substance  reenacted  in  the  Revised 
Statutes,  c.  61,  §  1.  The  power  thus  conferred  upon  married  women  to 
control,,  sell,  and  convey  their  estate,  real  and  personal,  is  full  and  absolute. 
It  cannot  be  made  more  complete.  They  may,  under  its  provisions,  bind 
their  estates  as  effectually  as  any  other  citizen.  Thus  far  the  law  extends 
the  rights  of  women  under  coverture.  But  they  still  remain  under  the  com- 
mon-law disabilities  as  to  personal  contracts.    Being  personally  subject  to 
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§176.  Continnea  —  Indiana.  —  In  Indiana  it  is  held  that 
a  wife  cannot,  by  her  sole  conveyance,  pass  her  statutory  per- 
sonal estate ;  but  this  result  comes  from  construction  of  the 
statutes,  rather  than  from  any  course  of  general  reasoning. 
In  the  first  place  it  was  enacted,  that "  no  lands  of  any  married 
woman  shall  be  liable  for  the  debts  of  her  husband  ;  but  such 
lands,  and  the  profits  therefrom,  shall  be  her  separate  property, 
as  fully  as  if  she  was  unmarried  ;  provided  that  such  wife  shall 
have  no  power  to  encumber  or  convey  such  lands,  except  by 
deed  in  which  her  husband  shall  join."  And  the  husband  was 
forbidden  to  convey  them  by  his  sole  deed.^  Afterward  it  was 
enacted,  that  '^  the  personal  property  of  the  wife,  held  by  her 
at  the  time  of  her  marriage,  or  acquired  during  coverture  by 
descent,  devise,  or  gift,  shall  remain  her  own  property  to  the 
same  extent  and  under  the  same  rules  as  her  real  estate  so 
remains,"  &c.^  And  it  was  adjudged  that  she  was  to  the  same 
extent  disqualified  to  pass  it  by  conveyance.  Said  Perkins,  J. : 
**  As  she  cannot  convey  her  real  estate  without  the  consent  of 
her  husband,  and  holds  her  personal  with  the  same  extent  of 
right  as  she  does  her  real,  it  would  seem  to  follow  that  the  wife 
was  not  empowered  by  the  statute  to  dispose  of  her  personal 
property  without  the  consent  of  her  husband.'  That  she  can 
retain  the  possession  of  her  personal,  and  the  income  of  her 
real  estate,  and  the  use  of  both,  as  exempt  from  sale  for  her 
husband's  debts,  and  as  exempt  from  his  power  to  appropriate 

the  control  of  their  husbands,  nnder  the  general  law,  they  are  not  permitted 
to  enter  into  contracts  of  a  personal  character,  by  which  that  control  may 
be  interrupted.  A  married  woman  may  execute  a  lease  or  deed  by  which 
her  estate  may  be  bound ;  but  she  cannot  make  a  promissory  note  by  which 
she  will  be  personally  bound.  This  is  the  general  rule,  the  exceptions  to 
which,  if  any,  do  not  apply  in  this  case.  In  the  transaction  under  consid- 
eration, it  follows  from  the  principles  already  stated,  that  the  promissory 
notes  of  Kancy  White  were  invalid,  as  personal  security,  against  her.^* 
p.  481,  482.  See  further  as  to  Maine,  Bean  o.  Boothby,  57  Main^,  295; 
Springer  v.  Berry,  47  Maine,  380. 

>  Key.  Stats,  of  1852,  1  6.  &  H.  874,  375. 

*  Stat,  of  1853,  1  G.  &  H.  295,  note. 

*  Refers  to  Junction  Railroad  v.  Harris,  9  Ind.  184. 
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them  for  that  purpose,  would  seem  to  be  clear ;  but  that  she 
cannot  convey  them  away  to  others,  without  his  consent,  dur- 
ing coverture,  seems  equally  clear."  ^  But  it  was  held  that, 
if  the  wife  has  a  negotiable  promissory  note,  as  a  part  of  her 
separate  estate,  it  is  not  necessary  the  husband  should  join  her 
in  the  indorsement  in  order  to  pass  the  property,  but  his  con- 
sent may  be  proved  by  other  evidence.^ 

§  177.  Continnea  —  Pennsylvania. —  We  have  seen  that,  in 
Pennsylvania,  the  wife  is  not  permitted  to  convey  even  her 
equitable  personal  estate,  unless  the  power  is  given  in  the  deed 
of  settlement ;  at  least,  such  is  a  sort  of  general  rule  there.' 
This  rule  is  applied  to  the  statutory  estate.  Thus  it  was  held, 
that,  if  a  wife  owns  a  mortgage  as  her  separate  property  under 
the  statute,  her  assignment  of  it  without  the  joinder  of  her 
husband  is  void.  And  Sharswood,  J.,  in  delivering  the  opinion, 
after  mentioning  that,  before  the  statute,  ^^  the  husband  might 
sell  his  wife's  chose  in  action,^^  &c.,  said :  ^^  The  Act  of  1848 
took  away  this  power  of  the  husband  by  enacting  that '  every 
species  and  description  of  property,  whether  consisting  of  real, 
personal  or  mixed,  which  may  be  owned  by  or  belong  to  any 
single  woman,  shall  continue  to  be  the  property  of  such  woman 
as  fully  after  her  marriage  as  before,  and  all  such  property,  of 
whatever  name  or  kind,  which  shall  accrue  to  any  married 
woman  by  will,  descent,  deed  of  conveyance  or  otherwise,  shall 
be  owned,  used  and  enjoyed  by  such  married  woman  as  her  own 
separate  property,  and  the  said  property,  whether  owned  by  her 
before  marriage  or  which<  shall  accrue  to  her  afterwards,  .  .  . 
shall  not  be  sold,  conveyed,  mortgaged  or  transferred,  or  in  any 
manner  encumbered  by  her  husband  without  her  written  con- 
sent first  had  and  obtained,  and  duly  acknowledged  before  one 
of  the  judges  of  the  Courts  of  Common  Pleas  of  this  Common- 
wealth, that  such  consent  was  not  the  result  of  coercion  on  the 

>  Reese  o.  Cochran,  10  Ind.  195,  198,  199. 

*  Collier  v.  Connelly,  15  Ind.  141.  See  also  Cox  o.  Wood,  20  Ind.  54 ; 
Haugh  V,  Blythe,  20  Ind.  24 ;  Abdil  v.  Abdil,  26  Ind.  287.  As  to  negotiable 
paper,  see  post,  §  179. 

'  Vol.  I.  §  869,  note,  Pennsylvania ;  ante,  §  166. 
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part  of  her  said  husband,  but  that  the  same  was  voluntarily 
given  and  of  her  own  free  will.'  It  will  be  observed  that  the 
language  of  this  act  is  precise,  that  the  property  of  such  mar- 
ried woman  ^  shall  be  owned,  used,  and  enjoyed,'  —  it  does  not 
say  aliened  or  transferred.  Indeed  the  great  object  of  the  act 
of  1848  was  to  secure  the  property  of  a  married  woman  against 
her  husband  and  his  creditors.  It  did  not  confer  upon  her  any 
power  or  capacity  which  she  did  not  possess  before,  except  that 
of  making  a  will,  and  of  binding  her  estate  by  a  contract  for 
necessaries,  or  perhaps,  though  this,  for  one,  I  doubt,  a  contract 
for  the  repair  or  improvement  of  her  real  estate."  ^  It  is 
deemed  that  the  statute  must  be  construed  to  suppress  the 
mischief  against  which  it  was  intended  to  provide ;  namely, 
the  liability  of  the  wife's  estate  to  be  taken. for  the  debts  of  the 
husband  ;  but  not  to  give  her  the  right  to  dispose  of  it  without 
the  husband's  consent.^  At  the  same  time  the  rigid  rule  is 
made  somewhat  to  bend  to  special  circumstances.  Thus,  it 
has  been  held,  that,  where  a  married  woman  is  the  owner  of  a 
a  store  of  goods  which  she  holds  under  the  statute,  she  may 
trade  with  them,  and  with  the  proceeds  of  the  sales  buy  other 
goods,  to  be  held  and  traded  with,  exempt  from  seizure  for  the 
husband's  debts.  ^^  The  statute  declares,"  said  Woodward,  J., 
*^  that  property  which  accrues  to  a  married  woman  shall  be 
^  owned,  used,  and  enjoyed '  by  her  as  her  separate  property. 
The  use  and  enjoyment  here  referred  to  must  be  such  as  are 
consistent  vrith  the  nature  and  kind  of  property.  A  store  of 
liquors  and  segars  cannot  be  used  and  enjoyed  in  the  same 
manner  as  household  furniture  or  a  dwelling-house.  They 
are  merchandise,  and  it  is  the  nature  of  merchandise  to  be  sold 
and  exchanged.  When,  therefore,  the  statute  authorizes  mar- 
ried women  to  own,  use,  and  enjoy  mercJiandise  as  their  sepa* 
rate  property,  it  legalizes  trade  by  them.  It  makes  them 
merchants.  This  is  a  fair  deduction  from  the  words  of  the 
statute,  and  it  is  unembarrassed  by  the  accidents  which  some- 
times attend  this  class  of  cases  of  the  husband's  joint  posses- 

1  Moore  o.  Cornell,  18  Smith,  Pa.  820,  822,  323.    See  post,  §  217. 
'  Pettit  V,  Fretz,  9  Casey,  118. 
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sion,  assistance,  and  co-operation  in  carrying  on  the  business."  ^ 
So  it  has  been  held,  that,  under  the  statute,  the  wife  may  loan 
her  money  to  her  husband,^  —  an  act  which  implies  some 
power  of  disposition  over  it ;  though,  in  this  instance,  the 
husband  is  presumed,  of  course,  to  consent.  And  in  a  case 
in  which  it  was  held  that  she  may  dispose  of  her  income  by 
gift  or  loan  to  her  husband,  Agnew,  J.,  made  some  observations 
from  which  it  might  almost  seem  that  we  have  been  altogether 
wrong  in  our  understanding  of  the  Pennsylvania  law.  He 
said :  ^^  Before  the  passage  of  the  Act  of  1848,  securing  the 
separate  estate  of  married  women,  it  was  well  settled  that  a  wife 
might  dispose  of  such  estate,  by  gift  or  loan,  as  well  to  her 
husband  as  to  a  stranger ;  and  the  receipt  or  use  of  her  money 
with  her  consent  and  without  objection  or  complaint,  formed  a 
ground  of  presumption  of  a  gift  to  him.  Since  the  passage  of 
that  act,  her  power  over  her  own  estate  is  not  less  in  this 
respect  than  it  was  before.  The  provision  that  her  estate 
shall  not  be  sold,  conveyed,  mortgaged,  or  encumbered  by  her 
husband,  without  her  written  consent,  given  in  the  mode  pro- 
vided by  the  act,  is  not  a  restriction  upon  her  own  power  of 
disposing  of  her  money  or  other  property  capable  of  transfer 
by  delivery ;  but  was  intended  to  protect  her  from  hia  unauthor- 
ized acts."  • 

§178.  Continuea  —  Other  States.  —  It  is  believed  that  the 
doclrines  of  the  foregoing  sections  are  peculiar  to  those  States, 
or  rest  on  peculiar  reasons ;  and  that,  as  general  American 
law,  the  wife,  alone  and  without  her  husband  joining  or  con- 
senting, has  the  complete  power  of  disposition  over  her  statu- 
tory personal  estate,  unless  the  statute  places  restrictions  upon 
her.^  And  this  rule  applies  to  the  income  and  use  of  real 
estate,  as  well  as  to  the  corpu%  of  the  personal.    Thus  in  Illi- 

>  Wieman  o.  Anderson,  6  Wright,  Pa.  311,  817,  818. 
'  Johnston  v.  Johnston,  1  Grant,  Pa.  468. 

•  Hinney  v.  Phillips,  U  Wright,  Pa.  382,  88.5,  386. 

*  Harding  v.  Cobb,  47  Missis.  599 ;  Dibrell  v.  Carlisle,  48  Missis.  691 ; 
King  9.  Mittalberger,  60  Misso.  182;  Naylor  o.  Field,  6  Datcher,  287; 
Knaggs  V.  Mastin,  9  Kan.  532;  Bressler  v.  Kent,  61  HI.  426. 

156 


Ch.  XVI.]  CONVEY  SEPARATE  ESTATE.  §  178 

nois  it  was  held,  that  a  married  woman  can  execute  a  lease  of 
her  statutory  real  estate  for  a  term  of  years,  without  her  hus- 
band joining  or  consenting  thereto,  binding  on  her  during  cov- 
erture. Yet  this  result  was  arrived  at  rather  by  construction 
of  the  statute  than  by  any  course  of  reasoning  from  the  general 
principles  of  the  law.  Said  Scott,  J. :  ^'  This  act,  like  all  other 
statutes,  must  have  a  reasonable  construction.  A  law  that 
confers  the  right  to  the  enjoyment  of  her  separate  estate  does 
not,  by  mere  implication,  necessarily  confer  the  power  on  a 
married  woman  to  sell  and  convey  her  real  estate  without  the 
consent  of  her  husband,  and  so  it  was  held  in  Cole  v.  Van 
Riper.^  As  was  said  in  that  case,  ^  the  power  to  own  and  enjoy 
is  entirely  different  from  the  power«to  dispose  of,  and  the  lat- 
ter is  not  necessary  to  the  exercise  of  the  former.'  The  words 
^  hold,  own,  possess,  and  enjoy,'  used  in  the  statute,  would  seem 
to  imply  that  the  legislature  intended  to  confer,  with  the  right, 
the  power  also  to  enable  a  married  woman  to  lease  for  a  term, 
or  term  of  years,  any  lands  which  she  may  own  in  her  own 
right.  If  she  does  not  possess  this  power,  then  indeed  she 
cannot  own,  possess,  and  enjoy  her  separate  estate  *•  the  same 
as  though  she  was  sole  and  unmarried.'  A  state  of  case 
might  arise  in  which  there  would  be  no  way  in  which  she 
could  avail  of  the  rents  and  profits  of  her  real  property,  un- 
less the  law  confers  the  authority  to  lease  the  same  without 
the  consent  of  her  husband  to  such  leasing.  It  would  be  a 
narrow  and  illiberal  construction  of  the  statute  to  hold  that  a 
married  woman  must  herself  cultivate  and  farm  her  lands  to 
enable  her  to  appropriate  to  herself  the  profits  and  increase 
accruing  therefrom.  .  •  •  The  true  construction  of  the  act  in 
question  is,  that,  by  implication  at  least,  she  has  power  under 
the  statute  to  make  all  such  contracts  in  regard  to  her  real 
estate  as  may  be  necessary  to  its  full  and  complete  enjoy- 
ment." ^  But,  while  the  doctrines  thus  stated  in  this  section 
rest  well  in  the  reasons  of  the  law,  and  are  doubtless  sufii- 

*  Cole  V.  Van  Biper,  44  HI.  58.    See  Vandevoort  o.  Gould,  86  N.  Y. 
639. 

*  Parent  v,  Callerand,  5  Chicago  Leg.  News,  159,  160. 
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cientlj  supported  by  authority,  the  cases  sustaining  them  are 
not  in  every  instance  as  distinct  as  we  might  wish  they  were. 
And  there  is  a  considerable  tendency  under  our  statutes,  per- 
haps by  reason  of  their  special  terms,  or  because  of  an  over- 
sight on  tlie  part  of  the  judges,  or  by  virtue  of  their  just  con- 
struction, to  hold  the  wife  in  the  same  way  incapable  of  part- 
ing with  her  statutory  personal  property,  as  of  her  real,  without 
the  concurrence  of  her  husband.^ 

§  179.  Contiimad  —  Property  w^bioh  passes  by  DeUvery^ 
Negotiable  Inatmmenta.  —  We  have  already  had  an  intimation,^ 
that  a  wife  may  have  a  disposing  power  over  such  personal 
propeily  as  passes  by  delivery,  when  she  would  not  have  power 
to  pass  other  classes  of*  personal  property  by  assignment. 
Precisely  what  room  there  is  for  this  distinction  it  may  not  be 
easy  to  state  even  in  matter  of  principle,  and  the  author  is  not 
acquainted  with  sufficient  adjudications  on  the  distinction  to 
justify  a  discussion  of  it  on  authority.  We  saw  in  the  first 
volume,'  that,  at  common  law,  if  there  is  a  promissory  note 
running  to  the  wife,  either  antenuptial  or  postnuptial,  she  has 
strictly  speaking  no  power  to  pass  it  by  indorsement  without 
the  consent  of  her  husband,  but  he  can  indorse  and  thus  pass 
it  in  his  own  name.  Still,  with  his  consent,  which  may  be 
implied  as  well  as  express,  she  may  indorse  it  even  in  her  own 
name,  and  thus  pass  a  good  title.  So  much  as  this,  at  least, 
is  undoubtedly  the  right  of  the  wife  under  almost  any  form  of 
statutory  provision.^  But  in  the  case,  for  example,  of  bank- 
bills,  which  pass  from  hand  to  hand  without  indorsement,  it 
would  be  strange  if  the  rights  of  the  wife  should  not  be  held 
to  extend  further.  Were  she  to  buy  an  article  of  goods  in  a 
store,  and  pay  for  it  with  the  notes  of  a  bank,  the  proceeding 

^  Brown  o.  Fifield,  4  Mich.  322;  Alexander  v.  Saalsbary,  87  Ala  375, 
377 ;  Strong  v.  Colter,  13  Minn.  S2 ;  Tillinghast  v.  Holbrook,  7  R.  I.  230 ; 
WilliamBon  v.  Williamson,  18  B.  Monr.  329. 

«  Ante,  §  177.  »  Vol.  I.  §  100  and  note. 

«  See  Harding  v.  Cobb,  47  Missis.  599;  Nims  v.  Bigelow,  45  N.  H.  343 ; 
Green  v.  Pallas,  1  Beasley,  267 ;  Tillinghast  v.  Holbrook,  7  R.  L  230 ;  ante, 
§176. 
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would  be  a  novel  one  should  she  then  attempt  to  recover  back 
the  notes  on  the  ground  that  they  were  her  separate  property 
over  which  the  law  gave  her  no  power  of  sole  disposition,  and 
the  husband  bad  not  approved  of  her  shopping  excursion. 

§  180.  Real  Xkitate  — Deed  —  Charge  —  Agreement  to  convey. 
— The  doctrine  of  principle,  already  stated,^  that,  in  the  absence 
of  express  or  constructive  authority  in  the  statute,  the  wife 
cannot  convey  her  statutory  real  estate,  except  by  conforming 
to  the  provisions  under  which  conveyances  of  her  reversionary 
common-Iaw  lands  are  authorized,  is  abundantly  established  by 
adjudication ;  ^  and,  as  a  general  rule,  her  sole  attempt  neither 
of  necessity  charges  the  estate  in  equity  ^  nor  operates  as  an 
agreement  to  convey,*  but  the  deed  is  simply  void.^  Such,  at 
least,  are  some  of  the  authorities ;  but  in  New  Jersey  it  was 
held,  that,  where  the  title  to  land  is  in  a  married  woman  as 
her  separate  statutory  property,  she  and  her  husband  living 
apart,  and  money  is  advanced  at  her  instance  and  for  her  bene- 
fit, a  mortgage  executed  by  her  alone  to  secure  the  money 
creates  a  valid  equitable  lien  on  the  land.  '^  As  a  bond  and 
mortgage  at  common  law,"  said  Chancellor  Green,  ^'  they  are 
invalid.  The  bond  is  nevertheless  in  equity  an  acknowledg- 
ment of  a  debt  due  from  her  to  the  complainant.  That  debt 
is  shown  to  be  due  on  her  account,  and  for  which  her  sep- 
arate property  in  equity  is  liable.    The  mortgage,  moreover, 

»  Ante,  §  174. 

'  Bressler  v.  Kent,  61  111.  426,  OTerruling  Young  v.  Graff,  28  111.  20  ; 
James  v.  Everly,  3  Grant,  Pa.  160 ;  Ezelle  v,  Parker,  41  Missis.  520 ;  Ellett 
9.  Wade,  47  Ala.  456 ;  Vreeland  v.  Vreeland,  1  C.  E.  Green,  512 ;  Smith  v. 
Wilson,  2  Met.  Ky.  235;  Hartley  v.Eerrell,  9  Fla.  374;  Cole  v.  Van  Riper, 
44  111.  58 ;  ScoYil  v.  Kelsey,  46  111.  344 ;  Dean  v.  O'Meara,  47  111.  120 ; 
Scovil  17.  Connell,  47  HI.  277 ;  Miller  v.  Wetherby,  12  Iowa,  415;  McDow- 
ell V.  Little,  33  Misso.  523 ;  Armstrong  o.  Ross,  5  C.  E.  Green,  109. 

*  Bressler  v,  Kent,  supra. 

*  Grapengetber  v.  Fejervary,  9  Iowa,  163 ;  Miller  v,  Hine,  13  Ohio 
State,  565  ;  Shumaker  v.  Johnson,  35  Ind.  33 ;  Mattoz  v,  Hightshue,  39 
Ind.  95 ;  Beckman  v.  Stanley,  8  Ner.  257 ;  Townsley  v.  Chapin,  12  Allen, 
476. 

*  And  see  Warner  v.  Crouch,  14  Allen,  163 ;  Lane  v.  Soulard,  15  111. 
123  ;  Jewett  v.  Davis,  10  Allen,  68;  Rogers  v.  Uiggins,  48  111.  211. 
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operates  as  an  appointment  of  her  separate  property  for  the 
payment  of  that  debt."  ^  This  doctrine  does  not  appear  to*  be 
contrary  to  that  which  makes  the  conveyance  void  as  an  agree- 
ment to  convey,  when  both  are  truly  viewed.  In  the  one  in- 
stance the  wife  had  power  in  equity  thus  to  charge  her  statutory 
lands.  As  to  the  other,  in  an  Indiana  case  in  which  it  was 
held  that  the  wife's  sole  deed  would  not  be  enforced  in  equity 
as  an  agreement  to  convey,  Elliott,  J.,  observed :  *^  The  well 
known  rule  of  the  common  law,  that  the  wife,  during  cover- 
ture, is  incapable  of  entering  into  an  executory  contract,  is 
not  changed  in  this  respect  by  the  statute.  She  can  encum- 
ber and  convey  her  lands  only  ^  by  deed  in  which  her  hus- 
band shall  join,'  and  thefl  she  is  not  bound  by  any  covenant 
therein."^  Besides,  if  by  the  law  of  the  State  a  wife  can 
convey  her  land  only  when  her  husband  joins  in  the  convey- 
ance, plainly,  in  reason,  should  she  alone  agree  to  convey  them, 
the  court  could  not  enforce  this  agreement ;  it  could  neither 
bind  his  conscience,  nor  invest  the  wife  with  power  to  bring 
him  to  terms.^ 

§  181.  Special  Terms  of  Statates  —  BCaasaohtuiette.  —  Of 
course,  the  doctrine  thus  stated  may  be  otherwise  by  virtue  of 
special  terms  in  the  statutes.  Thus,  in  Massachusetts,  the 
Act  of  1845,  c.  208,  authorizing  married  women  to  hold  prop- 
erty to  their  separate  use,  without  the  intervention  of  a  trustee, 
provided  in  its  5th  section,  that  ^'  such  woman  shall,  in  respect 
to  all  such  property,  have  the  same  rights  and  powers,  and  be 
entitled  to  the  same  remedies  in  her  own  name,  at  law  and  in 
equity,  and  be  liable  to  be  sued  at  law  and  in  equity,  upon  any 
contract  by  her  made  or  any  wrong  by  her  done  in  respect  to 
such  property,  and  also  upon  any  contract  by  her  made  or 
wrong  by  her  done  before  her  marriage,  in  the  same  manner 
and  with  the  same  effect  as  if  she  were  unmarried ;  and  all 
such  property  may  be  attached  in  any  such  suit,  and  may  be 

^  Wilson  0.  Brown,  2  Beaaley,  277,  279.    To  ihe  like  effect  ib  Harrison  9. 
Stewart,  d  C.  E.  Green,  451.    And  see  Kolls  v.  De  Leyer,  41  Barb.  208. 
'  Stevens  v.  Parish,  29  Ind.  260,  263. 
■  And  see  Vol.  I.  §  601. 
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taken  on  execution,  as  if  she  held  tlie  same,  being  unmarried." 
And  it  was  adjudged  that  this  provision  authorized  the  woman 
to  convey  her  statutory  lands  by  her  sole  deed ;  though  not 
so  as  to  deprive  the  husband  of  his  curtesy,  which  was  secured 
to  him  by  another  section.  The  question  was  evidently  a  close 
one,  and  the  court  were  not  unanimous  upon  it.  But,  said 
Thomas,  J.,  speaking  for  the  majority,  "  clearly  she  could  dis- 
pose of  the  property  indirectly ;  for  she  could  render  herself 
liable  upon  contracts  to  its  full  value.  And  she  can  do  it 
directly,  if  we  give  full  force  and  effect  to  tlie  language  cou- 
ferring  upon  her  *  the  same  rights  and  powers,  in  respect  to 
such  property,  as  if  she  held  the  same,  being  unmarried.' "  ^ 
But  the  power,  thus  conceded,  was  afterward  considerably 
limited  by  legislation  :  ^  then,  at  last,  it  was  restored  to  her 
almost  in  the  t^rms  of  this  decision.^ 

§  182.  "As  if  Single"  —  WisconBin.  —  Tlie  statute  of  Wis- 
consin provides,  that  '^  the  real  estate,  and  the  rents,  issues,. 
and  profits  thereof,  of  any  female  now  married,  shall  not  be- 
subject  to  the  disposal  of  her  husband,  but  shall  be  her  sole 
and  separate  property,  as  if  she  were  a  single  female."  Like 
provisions  follow  relating  to  her  personal  estate.*  And  the  ef- 
fect of  the  whole  has  been  held  to  be,  among  other  things,  to 
authorize  the  wife  to  dispose  of  this  her  property  by  her  sole 
conveyance ;  and,  in  general,  to  deal  with  it  "  as  if,!'  in  the 
language  of  the  enactment,  "  she  were  a  single  female."  ^ 
.  §183.  Continued  —  Biichigan. — The  Michigan  statute  of 
1855  provides,  among  other  things,  in  §  1,  that  the  wife's 
statutory  estate  "  may  be  contracted,  sold,  transferred,  mort- 
gaged, conveyed,  devised,  or  bequeathed  by  her,  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmarried." 

"  Beal  V.  Warren,  2  Gray,  447,  458. 

«  Stat.  1867,  c  249,  §  2  ;  Gen.  Stats,  of  18G0,  c.  108,  §  3. 

'  Stat.  1874,  c.  184,  §  1.  As  to  the  wife's  contract  to  convey  her  sepa- 
rate estate,  see  Baker  v,  Hathaway,  5  Allen,  lOB. 

*  Wis.  R.  S.  of  1868,  c.  95,  §  1,  3. 

'  Beard  v.  Redolph,  29  Wis.  136.  And  see  Dodge  v.  Silverthorn,  12 
Wis.  644;  Heath  v.  Van  Cott,  9  Wis.  616. 
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The  effect  of  this  provision  is  very  plain,  and  it  was  even  held 
to  autliorize  the  wife,  by  her  sole  deed,  to  convey  lands  which 
were  hers  at  the  time  of  the  passing  of  the  act.  Martin,  G.  J., 
observed :  "  The  obvious  intention  of  the  Act  of  1865  was  to 
give  to  A  feme  covert  the  same  control  over  and  power  of  alien- 
ation of  her  property  as  she  would  have  if  9^  feme  sole  ;  and  the 
husband's  assent  is  no  longer  necessary  to  render  valid  a  con- 
veyance by  her  of  her  separate  estate,  as  against  herself. 
Whether  the  husband,  if  living  with  her,  or  surviving  her, 
may  not  have  rights  adverse  to  the  claim  of  her  vendee  to 
possession,  and  superior  to  that  claim  during  the  life  of  such 
husband,  is  a  question  uQt  involved  in  this  case  ;  certainly  no 
one  but  the  husband  can  dispute  the  plaintiff's  claim  or  title  ; 
and,  as  the  husband  is  dead,  the  right  of  the  plaintiff  to  the 
possession  is  perfect."  ^ 

§  184.  Other  Special  ProviBiona.  —  There  are  various  other 
forms  of  statutory  provision  upon  this  subject,  but  none  which 
it  is  deemed  necessary  to  consider  specially  here.  In  most  of 
our  States  the  terms  of  the  statute  are  so  distinct  as  to  leave 
no  room  for  doubt  or  for  interpretation. 

HI.  The  Forms  of  the  Conveyance, 

§  1S5.  The  Equitable  Xkitate  —  Conveyancee  in  Equity.  —  In 
the  first  volume,  something  will  be  found  relating  to  the  sub- 
ject of  this  section,  as  well  as  to  other  parts  of  this  chapter.^ 
And,  in  the  present  chapter,  more  or  less  of  what  might  be  in 
place  under  this  sub-title  is  to  be  seen  under  the  preceding 
ones.  In  the  absence  of  any  express  provision  in  the  deed  of 
settlement,  the  leading  doctrine  is,  that  the  wife  acts  as  d,feme 
Bale  in  the  disposition  of  her  separate  equitable  estate ;  ^  con- 
sequently that  any  form  of  conveyance  which  would  bind  her 
or  the  estate  in  equity  if  she  were  unmarried  will  be  good, 

*  Fair  t;.  Sherman,  11  Mich.  83,  84.  And  see  De  Vries  v.  Conklin,  22 
Mich.  255;  Burdeuo  v.  Amperse,  14  Mich.  91. 

*  Vol.  I.  §  840  et  seq. 

'  Ante,  §  163;  Headen  v.  Rosher,  McClel.  &  Y.  90. 
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though  her  husband  does  not  join  in  it,  and  though  there  is 
no  privy  examination.^  That  is,  it  will  be  good  in  equity; 
for;  as  we  have  already  seen,^  under  many  circumstances  the 
conveyance  will  be  of  no  effect  at  the  common  law,  and  will 
only  enable  her  grantee  to  compel  a  conveyance,  by  the  inter- 
vention of  equity,  from  those  who  hold  the  legal  title.  But 
where  the  deed  of  settlement  points  out  a  method  in  which  the 
estate  may  be  disposed  of,  it  will  be  taken  as  exclusive  of  all 
others,  and  the  general  power  cannot  be  exercised.® 

§  186.  Continued  —  Conveyance  good  at  loLvr  —  Needless  Par- 
ties. —  We  have  seen,*  that,  to  enable  the  wife  to  make  a  con- 
veyance good  in  equity,  her  trustee  need  not  be  joined ;  ^  but 
the  trustee  is  compellable  to  execute  the  conveyance  which  she 
orders.®  Yet  it  is  plain,  that,  to  pass  the  legal  estate,  the  per- 
son in  whom  the  legal  title  has  vested  must  make  a  conveyance 
good  at  law.  Such  a  conveyance,  however,  will  not  always  be 
good  in  equity ;  and,  at  least  in  matter  of  prudence  and  con- 
venience, vhere  equity  is  one  way  and  law  the  other,  the  two- 
methods  should  be  joined  ;  and,  when  they  are,  what  is  done 
will  be  sufficient  and  valid.  And  if  needless  parties  should^ 
be  joined,  —  as,  for  example,  if  the  husband  should  execute 
the  deed  with  his  wife,  in  circumstances  in  which  the  law  gave 
her  the  power  to  make  the  conveyance  alone,  —  the  validity 
of  the  transaction  would  not  be  impaired  thereby.^ 

§187.  Continued  —  XUustrationa.  —  In  illustration  of  theae 
views,  we  have  cases  like  the  following.     A  husband  and  wife 

1  Stupgia  V.  Corp,  13  Ves.  190;  Wagstaff  v.  Smith.  9  Ves.  620;  Pybiis 
V.  Smith,  1  Ves.  jr.  189,  and  see  Sumner^s  note  in  the  ed.  which  bears  his 
name;  Fettiplace  ».  Georges,  1  Ves.  jr.  46;  Powell  v,  Murray,  2  Edw. 
Ch.  636 ;  Leaycraft  v.  Hedden,  3  Green  Ch.  512. 

«  Ante,  §  167-171. 

'  McCIintic  V.  Ocheltree,  4  W.  Va.  249 ;  Leaycrafb  v.  Hedden,  supra  ; 
Williamson  v.  Beckham,  8  Leigh,  20;  Morgan  v.  Elam,  4  Yerg.  875 ;  Ross 
9.  Ewer,  3  Atk.  156,  157.  See  Montgomery  t>»  Agricultural  Bank,  10  Sm. 
&  M.  566  ;  Vol.  I.  §  868. 

*  Ante,  §  167  et  seq.  ^  Essex  v.  Atkins,  14  Ves.  542. 

•  Ante,  §  168 ;  Vol.  I.  §  865. 

^  Sallee  v.  Chandler,  26  Misso.  124. 
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conveyed  real  estate  to  a  trustee,  with  power  to  sell,  to  secure 
a  debt  due  from  the  husband  to  her,  and  to  hold  the  proceeds 
of  the  sale  to  her  separate  use.  Here  it  is  sufficiently  plain, 
that  the  complete  title  at  law  passed  to  the  trustee,  and  his 
sole  deed  could  transmit  it  at  law,  whatever  equitable  conse- 
quences might  follow.  But  when  the  trustee  sold,  the  husband 
and  wife  joined  him  in  the  conveyance,  and  it  was  held  that 
the  title  of  the  purchaser  was  indisputable.^  Again,  a  husband 
executed  a  mortgage  to  his  wife,  and  it  was  duly  recorded. 
Afterward  the  mortgage  became  absolute  by  his  failure  to  pay 
the  sum  secured  by  it.  Thereupon  he  made  to  a  \hird  person 
a  deed  of  the  premises,  tlie  wife  joining  him  in  the  granting 
part,  witli  words  also  releasing  her  dower.  And  it  was  held, 
that,  in  the  absence  of  fraud,  all  her  interest  in  the  premises 
conveyed,  whether  legal  or  equitable,  vested  or  inchoate,  passed 
by  the  deed.^  According  to  the  facts  of  another  case,  in  view 
of  marriage  the  intended  wife  conveyed  property  to  trustees, 
to  hold  until  marriage  to  the  use  of  the  grantor  and  her  heirs, 
and  then  to  her  sole  and  separate  use  during  life,  and  to  such 
uses  as  slie  might  by  writing  direct;  and,  on  her  death,  to 
such  uses  as  she  migltt  by  will  appoint ;  and,  if  she  died  intes- 
tate, to  the  use  of  the  issue  of  the  marriage  then  living  ;  and, 
in  default  of  issue,  to  the  use  of  her  heirs.  The  deed  further 
provided,  that  the  property  might  from  time  to  time  be  charged, 
invested,  and  reinvested  indefinitely  by  the  trustees  on  her 
written  request.  And  the  court  adjudged,  that  the  wife,  with 
the  trustees,  could  pass  the  fee  of  the  lands  thus  held  in  settle- 
ment, and  she  was  not  restricted  to  the  disposition  of  a  life 
estate  only.^  If  a  wife,  therefore,  is  authorized  to  direct  her 
trustee  to  make  a  conveyance,  a  good  method  of  executing  the 
authority,  though  not  the  only  one,  is  by  joining  him  in  the 
deed. 

^  Belknap  o.  Martin,  4  Bush,  43.  And  see  Robbins  v,  Abrahams,  1 
Halst.  Ch.  465 ;  Alley  v.  Lawrence,  12  Gray,  373. 

*  Gregory  r.  Gregory,  16  Ohio  State,  660.  See,  also,  South  Scitaate 
Savings  Bank  v.  Ross,  11  Allen,  442. 

'  Pendleton  v.  Bell,  32  Misso.  100. 
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§  188.    Conveyance   good  both   in  Equity  and   at  Law.  —  A 

conveyance  of  the  equitable  lands,  therefore,  ought  to  be  made 
to  con  form  to  the  requirements  of  the  courts  both  of  equity 
and  of  common  law.  Ordinarily,  if  the  cestui  que  trust  and  the 
trustee  join  in  a  deed  good  at  the  common  law  as  to  each,  the 
conveyance  will  be  sufficient  for  every  purpose.  It  was  so 
where  the  husband  and  wife  joined"  the  wife's  trustee  as  gran- 
tors in  the  latter's  deed.^  And  where  a  deed  of  lands  had  been 
made  directly  to  a  married  woman,  to  have  and  to  hold  "to  the 
only  proper  use  and  behoof  of  her  the  said  Mary  N.  Young,  to 
her  sole  and  separate  use,  her  heirs  and  assigns  forever ; "  and 
this  married  woman,  joined  by  the  husband  in  her  deed,  had 
conveyed  them  in  a  manner  which  the  statutes  had  provided 
for  lands  held  by  the  wife  at  the  common  law,  not  to  her  sepa- 
rate use ;  the  Tennessee  court,  not  deciding  what  the  effect 
would  have  been  if  the  husband  had  not  joined  the  wife,  ad- 
judged the  conveyance  to  be  adequate.^  But  where  the  instru- 
ment of  settlement  prescribes  a  different  mode  of  transferring 
the  property  from  that  pointed  out  by  the  statute,  the  statutory 
conveyance  will  not  alone  be  sufficient ;  as  the  estate  is  an 
equitable  one  resting  on  such  instrument,  the  transfer  must 
conform  to  its  directions.^  Yet  there  are  circumstances  in 
which  a  conveyance  conforming  to  the  settlement  will  not 
alone  carry  the  legal  interest ;  ^  and  it  is  plain  that,  in  such 
circumstances,  to  make  a  title  good  in  every  respect  and  before 

>  Ante,  §  187. 

'  Yoang  V.  Young,  7  Cold w.  461.  And  see  Johnson  >  v.  Rockwell,  12 
Ind.  76.  In  Young  v.  Young,  at  p.  481,  Andrews,  J.,  observed*:  **  In 
Pennsyl-vania  it  is  held,  that  a  married  woman  cannot,  in  the  absence 
of  power  expressly  given  to  do  so,  convey  her  separate  estate  in  lands, 
even  by  joining  with  her  husband  in  the  conveyance.  Wright  v.  Brown, 
8  Wright,  Pa.  224.  Outside  of  that  State,  there  is  no  case,  in  England  or 
America,  to  which  oar  attention  has  been  called,  which  holds  that  doo- 
trine.^^  This  Pennsylvania  case  does  not  rest  on  any  objection  to  the  form 
of  the  conveyance,  but  to  the  capacity  of  the  feme  to  convey.  As  to  it  and 
some  other  Pennsylvania  cases,  sec  post,  §  197,  note. 

'  Gray  v.  Robb,  4  Heisk.  74 ;  Montgomery  v.  Agricultural  Bank,  10 
Sm.  &  M.  566;  Myers  v.  McBride,  13  Rich.  178. 

*  Ante,  §  168-171. 
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every  court,  the  deed  should  be  so  framed  as  to  conform  both 
to  the  requirements  of  the  settlement  and  to  those  of  the  stat- 
ute. 

Conveyances  of  the  Separate  Estate  under  Powers. 

§  189.  General  Doctrine. — We  are  thus  conducted  to  the 
doctrine  of  powers,  —  a  diCFerent  thing  from  that  already  dis- 
cussed under  the  present  sub-title.  By  virtue  of  a  power  in  a 
deed  of  settlement,  a  wife  may  often  exercise  a  control  over 
her  separate  estate,  making  conveyances  —  or,  in  technical 
language,  appointments  —  of  it,  good  at  law  and  in  equity, 
quite  beyond  what  could  be  done  under  the  mere  doctriue  of 
trusts  alone.  It  is  not  proposed  in  this  place  to  enter  into  any 
complete  discussion  of  the  general  law  of  powers,  and  the 
manner  of  executing  them ;  but  something  on  the  subject,  as 
respects  appointments  by  married  women  under  them,  may  be 
useful ;  it  being  assumed  that  the  reader  has  some  acquaintance 
with  the  doctrine,  as  laid  down  in  other  books  of  the  law. 
**  A  power  is  an  authority  enabling  a  person  to  dispose,  through 
the  medium  of  the  statute  of  uses,  of  an  interest,  vested  either 
in  himself  or  in  another  person.  It  is  a  mere  right  to  limit  a 
use  ;  and  the  appointment,  in  pursuance  of  it,  is  the  event  on 
which  the  use  is  to  arise."  ^  When  the  donee  of  a  power  ap- 
points the  uses,  the  instrument  of  appointment  operates  as 
though  it  were  a  part  of  the  donor's  original  deed  to  the  donee ; 
and,  as  under  such  original  deed,  the  appointee  takes  the  es- 
tate.^ "  No  formal  set  of  words  is  requisite  to  create  or  reserve 
a  power.  It  may  be  created  by  deed  or  will ;  and  it  is  sufficient 
that  the  intention  be  clearly  declared.  The  creation,  execution, 
and  destruction  of  powers  all  depend  on  the  substantial  inten- 
tion of  the  parties ;  and  they  are  construed  equitably  and 
liberally  in  furtherance  of  that  intention.  Nor  is  it  material 
whether  the  donee  of  the  power  be  authorized  ,to  limit  and 
appoint  the  estate,  or  whether  the  language  of  the  settlement 

'  Sugden^s  definition  as  adopted  by  Kent,  4  Kent  Com.  816. 
'  4  Kent  Com.  337,  338 ;  Osgood  o.  Breed,  12  Mass.  525,  532. 
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goes  at  once  to  the  practical  effect  intended,  and  authorizes 
the  donee  to  sell,  lease,  or  exchange."  ^  This  doctrine,  the 
reader  perceives,  has  no  more  to  do  with  the  law  of  married 
women  than  has  the  general  doctrine  of  trusts.  But  as  a 
married  woman  may  be  a  cestui  que  trusty  controlling  the  fund 
like  an  unmarried  person,  so  she  may  be  the  owner  of  a  power. 
"  A  feme  coverty^  observes  Kent,  "  may  execute  any  kind  of 
power,  whether  simply  collateral,  appendant,  or  in  gross,  and 
it  is  immaterial  whether  it  was  given  to  her  while  sole  or  mar- 
ried. The  concurrence  of  the  husband  is  in  no  case  neces- 
sary." 2  Hence  powers  are  very  common  devises  in  marriage 
settlements. 

§  190.  Joinder  of  Husband.  —  When  a  wife,  therefore,  would 
convey  or  dispose  by  will  of  her  separate  estate  by  virtue  of  a 
power  of  appointment,  her  husband  need  not  join  her  therein ; 
and  it  makes  no  differen'ce  that,  by  the  general  law  of  the 
State,  she  has  no  authority  to  convey  her  lands  except  by  deed 
executed  jointly  with  him,  and  no  separate  capacity  to  make 
a  will.^  On  this  principle,  therefore,  it  is  held,  that,  if  a 
deed  of  land  to  a  married  woman  gives  her  the  power  to  con- 
vey away  the  estate,  her  own  conveyance  alone,  her  husband 
not  joining  in  it,  and  her  privy  acknowledgment  not  being 
taken,  will  be  effectual,  it  being  in  complete  execution  of  the 
power ;  though,  but  for  the  power,  it  would  be  void  for  want 
of  acknowledgment  and  the  joinder  of  the  husband.^  Of  course, 
in  all  these  cases,  if  the  husband  should  join  with  the  wife  in 
the  instrument  of  appointment,  this  would  do  no  liarm.^ 

§  191.  Privy  zszamination.  —  Consequently,  therefore,  when 
the  wife  makes  under  a  power  an  appointment  in  the  form  of  a 
conveyance,  her  privy  examination  need  not  be  taken  to  it, 

>  4  Kent  Com.  819. 

»  4  Kent  Com.  324,  325. 

'  Thompson  v.  Murray,  2  Hill  Ch.  204 ;  Wells  v.  Bransford,  28  Ala.  200, 
212;  Heath  v,  Withington,  6  Cush.  497;  Sherman  v.  Turpin,  7  Coldw. 
882 ;  Buchanan  v.  Turner,  26  Md.  1. 

*  Sherman  o.  Turpin,  supra.     And  see  Gray  v,  Robb,  4  Heisk.  74. 

•  Witts  V.  Dawkins,  12  Ves.  601. 
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though  the  law  should  render  it  necessary  in  ordinary  deeds 
of  her  estate.^ 

§192.  Foimalities  —  wm  —  Deed.  —  The  wife,  in  making 
the  appointment,  must  as  a  general  rule  conform  to  the  direc- 
tions laid  down  in  the  instrument  under  which  she  acts,  or  it 
will  be  insufficient.^  ^'  It  is  the  plain  and  settled  rule,"  says 
Kent, "  that  the  conditions  annexed  to  the  exercise  of  the  power 
must  be  strictly  complied  with,  however  unessential  they  might 
have  been  if  no  such  precise  directions  had  been  given.  They 
are  incapable  of  admitting  any  equivalent  or  substitution ;  for 
the  person  who  creates  the  power  has  the  undoubted  right  to 
create  what  checks  he  pleases  to  impose,  to  guard  against  a 
tendency  to  abuse.  The  courts  have  been  uniformly  and  se- 
verely exact  on  this  point."  ^  Still  it  is  settled  that,  where  the 
power  is  coupled  with  an  interest,  the  law  is  satisfied  by  a  sub- 
stantial compliance  with  its  terms.^'  ^'  If  the  conditions  an- 
nexed to  a  power  be  merely  nominal,  and  evince  no  intention 
of  actual  benefit  to  the  party  to  whom  or  in  whose  favor 
they  are  to  be  performed,  they  may  be  wholly  disregarded  in 
the  execution  of  the  power."  ^  Where  the  power  is  general, 
there  is  no  particular  method  in  which  it  must  be  exercised ; 
but  it  is  commonly  done  by  deed  ®  or  will ,7  and  it  may  be  by 
either.  If  the  legal  title  is  in  trustees  for  the  use  of  the  mar- 
ried woman,  she  may  execute  an  instrument  requesting  them 

^  Sherman  v.  Turpin,  7  Coldw.  382 ;  Richardson  9.  Pulver,  63  Barb.  67. 
And  see  ante,  §  185.  j 

<  Myers  v.  McBride,  13  Rich.  178;  Leaycraft  v.  Hedden,  3  Green  Ch. 
512 ;  Williamson  v,  Beckham,  8  Leigh,  20. 

'  4  Kent  Com.  330. 

*  Rowe  V.  Beckett.  SO  Ind.  151 ;  Rowe  r.  Lewis,  80  Ind.  163 ;  Wright  v. 
Englefield,  Amb.  468,  473. 

*  4  Kent  Com.  333. 

*  Sherman  v.  Turpin,  7  Coldw.  882 ;  Guise  v.  Small,  1  Anstr.  277. 

7  Wells  V.  Bransford,  28  Ala.  200;  Michael  v.  Baker,  12  Md.  158,  169; 
Heath  V.  Withington,  6  Cush.  497 ;  American  Home  Missionary  Society  v. 
Wadhams,  10  Barb.  597 ;  Leigh  v.  Smith,  3  Ire.  £q.  442;  Lyne  v.  Crouse, 
1  Barr,  111;  Porcher  v.  Daniel,  12  Rich.  £q.  349;  Burnet  v.  Mann,  1  Ves. 
sen.  156 ;  Sawyer  v,  Bletsoe,  2  Vern.  328. 
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to  make  a  conveyance  to  her  or  to  a  third  person,  her  appointee.^ 
When  the  power  is  specific,  authorizing  the  woman  to  appoint 
by  deed,  an  appointment  by  will  is  invalid  ;  or,  "  if  the  power 
is  to  be  executed  by  will,  it  cannot  be  executed  by  any  act  to 
take  effect  in  the  lifetime  of  the  donee  of  the  power."  ^ 

§  193.  Reference  to  Power.  — The  deed,  will,  or  other  instru- 
ment of  appointment  need  contain  no  words  referring  to  the 
power,^  while  yet  the  intent  to  execute  the  power  must  in 
some  way  appear.*  "If,"  said  Chancellor  Kent,  "  a  will  be 
made  without  any  reference  to  the  power,  it  opei*ates  as  an 
appointment  under  the  power,  provided  it  cannot  have  opera- 
tion without  the  power.  If  the  act  can  be  good  in  no  other 
way  than  by  virtue  of  the  power,  and  some  part  of  the  will 
would  be  otherwise  inoperative,  and  no  other  intention  than 
that  of  executing  the  power  can  properly  be  imputed  to  the 
testator,  the  act,  or  will,  shall  be  deemed  an  execution  of  the 
power,  though  there  be  no  reference  to  the  power."  ^ 

§  194.  Joining  Trustee.  —  Story  observes,  that,  in  all  cases 
where  the  power  is  reserved  by  means  of  a  trust  created  for 
the  purpose,  the  wife  "  may  execute  the  power  without  joining 
her  trustees,  unless  it  is  made  necessary  by  the  instrument  of 
ti-ust."  ^  He  adds  :  "  This  doctrine  is  necessary  to  be  limited 
to  cases  where  there  is  no  restraint  upon  the  wife,  by  the  in- 
strument giving  her  the  separate  property,  as  to  her  power  of 
disposing  of  it.  What  terms  in  the  instrument  will  create 
either  an  express  or  virtual  restraint  upon  her  power  of  dis- 
posing of  such  separate  propei*ty  has  been  a  matter  often 

>  Richardson  v,  Pulver,  63  Barb.  67 ;  ante,  §  186. 

*  4  Kent  Com.  331 ;  Marjoribanks  v.  Hovenden,  Drury,  11,  6  Ir.  £q.  238. 
'  Demarset  v.  Wynkoop,  3  Johns.  Ch.  129. 

*  Davis  ©.Vincent,  1  Houston,  416;  White  v.  Hicks,  33  N.  Y.  383; 
Thomdike  v.  Reynolds,  22  Grat.  21 ;  Keefer  v.  Schwartz,  11  Wright,  Pa. 
503 ;  Charchiil  v.  Dibben,  9  Sim.  447,  note. 

»  Bradish  v.  Gibbs,  3  Johns.  Ch.  523,  551. 

*  2  Story  Eq.  Jur.  §  1390,  referring  to  1  Fonb.  Eq.  b.  1,  c.  2,  §  6, 
note;  Grigby  r.  Cox,  1  Ves.  sen.  517;  Essex  v,  Atkins,  14  Ves.  642;  Jaques 
V,  Methodist  Episcopal  Church,  17  Johns.  548,  3  Johns.  Ch.  77,  86-114; 
2  Roper  Hus.  &  Wife,  c.  20,  §  2,  p.  215. 
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diBcussed  ;  and,  upon  the  authorities,  there  is  some  nicety  of 
construction."^ 

§  195.  Real  Estate  — Fenonal. — Poweris  are  generally  treated 
of  as  a  branch  of  real  property  law.  But  the  doctrines  we  are 
here  considering  apply,  in  a  general  way,  to  personal  estate 
held  to  the  separate  use  of  the  wife,  the  same  as  to  real.  In- 
deed the  two  are,  in  practice,  united  in  the  same  settlements, 
and  conveyed  by  the  same  instruments  of  appointment,  whether 
deeds  or  wills.^ 

Conveyances  of  the  Separate  Statutory  Estate. 
§  196.    In  General  —  How  in  Principle.  —  In   many  of   our 

States,  the  questions  of  the  right  to  convey  the  statutory 
property,  and  the  manner  in  which  the  conveyance  shall  be 
made,  are  determined  by  direct  statutory  provisions.  In  other 
States,  these  things  are  left  to  the  general  laws,  statutory  and 
unwritten ;  and  then  there  is  often  doubt,  not  merely  of  the 
right,  but  of  the  formalities  with  which  the  right  is  to  be  exer- 
cised. How  conveyance  of  the  wife's  common-law  reversions 
in  lands  ^  and  chattels,^  and  of  her  chosea  in  action^^  and  chattels 

*  2  Story  Eq.  Jur.  §  li$90,  note.  He  continues:  **  See,  on  this  subject, 
Wagstaff  V.  Smith,  9  Ves.  620;  Parkes  c.  White,  11  Ves.  209,  220;  Fetti- 
place  V.  Gorges,  3  Bro.  C.  C.  8,  1  Ves.  jr.  46 ;  Glyn  v,  Baster,  1  T.  &  J. 
829 ;  Acton  v.  White,  1  Sim.  &  S.  429 ;  Lee  v.  Muggeridge,  1  Ves.  &  B. 
118;  Sturgis  v.  Corp,  13  Ves.  190;  Mores  v.  Huish,  6  Ves.  692;  Sockett  v. 
Wray,  4  Bro.  C.  C.  483;  Sug.  Powers.  3d  ed.  c.  2,  §  1,  p.  118-119.  See  also 
the  case  of  The  Methodist  Episcopal  Church  v,  Jaques,  3  Johns.  Ch.  77,  86- 
1 14,  where  the  authorities  are  elaborately  examined  by  Chancellor  Kent;  and 
the  same  case  on  appeal,  17  Johns.  548.  See  also  2  Roper  Hus.  &  W.  c.  19, 
§  1,  2,  p.  177,  181 ;  lb.  c.  20,  §  1,  p.  199-206;  lb.  c.  21,  §  1,  p.  229-236." 

*  Newburyport  Bank  v.  Stone,  13  Pick.  420 ;  White  v.  Hicks,  33  N.  Y. 
383 ;  Strong  i;.  Wilkin,  1  Barb.  Ch.  9 ;  Thdmdike  v.  Reynolds,  22  Grat 
21 ;  Wells  v.  Bransford,  28  Ala.  200 ;  American  Home  Missionary  Society 
V.  Wadhams,  10  Barb.  597 ;  Moehring  v.  Mitchell,  1  Barb.  Ch.  264 ;  War- 
ren ».  Postlethwaite,  2  Collyer,  108;  Inman  v,  Whitley,  7  Beav.  337;  Lynn 
V.  Ashton,  1  Russ.  &  M.  188.;  Downs  v.  Timperon,  4  Russ.  334;  Guise  v. 
Small,  1  Anstr.  277;  Frederick  v.  Hartwell,  1  Cox,  193;  Saw^'er  v.  Bletsoe, 
2  Vern.  828. 

«  Vol.  I.  §  686  et  seq.  *  Vol.  I.  §  75-77,  133-144,  154,  648,  649. 

Vol.  L  §  131-163,  651-657. 
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real,^  are  to  be  made,  and  what  of  these  things  cannot  be  con- 
Teyed,  we  considered  in  the  first  volume.  It  must  be  borne  in 
mind,  that,  in  most  of  our  States,  the  wife's  ownership  under 
the  statutes  is  legal  and  not  equitable.^  Now,  in  all  our  States, 
prior  to  the  enactment  of  the  statutes  which  created  this  sepa- 
rate legal  ownership,  there  were  provisions  of  law  under  which 
the  wife,  the  husband  joining  her,  could  convey  the  interest 
which  she  had  at  law  in  her  lands.  When,  therefore,  a  statute 
is  enacted,  making  the  lands  her  separate  property,  not  in 
equity  but  at  law,  —  in  other  words,  simply  preserving  the 
whole  legal  estate  in  her,  instead  of  permitting  a  life  interest 
to  flow  out  from  her  to  the  husband,  —  the  rule  of  construing 
past  and  present  statutes  together,  as  one  enactment,^  requires 
that  these  separate  lands  shall  be  conveyed  in  precisely  the 
manner  which  had  been  provided  for  lands  owned  by  the  wife 
at  the  common  law.  This  is  the  reason  of  the  thing ;  but  it 
does  not  in  all  respects  apply  to  chattels.  She  had,  under  the 
prior  law,  no  chattels  in  possession  of  which  the  ownership 
was  in  her,  and  her  mere  reversions  in  chattels  she  had  perhaps 
no  power  to  convey  even  with  the  concurrence  of  her  husband. 
The  rule  of  equity  should,  therefore,  as  we  have  seen,*  apply 
to  her  separate  statutory  chattels ;  or,  in  other  words,  the  full 
right  to  convey  them  should  be  adjudged  to  be  hers,  and  the 
manner  of  the  conveyance  should  be  the  same  as  though  she 
were  unmarried,  no  private  acknowledgment  should  be  re- 
quired, and  the  husband  need  not  join  in  the  conveyance. 

§  197.  How  in  Adjudication  —  Pennsylvania  —  (Diatdnction 
whether  Estate  ia  Zk^ultable  or  Statutory,  in  the  Note). — The 
condition  of  the  statutory  law  is  in  Pennsylvania  precisely 
what  is  described  in  the  last  section,  and  the  adjudications,  as 
to  real  estate,  have  conducted  to  the  result  there  indicated. 
The  provision  is,  that ''  every  species  and  description  of  prop- 
erty, whether  consisting  of  real,  personal,  or  mixed,  which 
may  be  owned  by  or  belong  to  any  single  woman,  shall  continue 
to  be  the  property  of  such  woman  as  fully  after  her  marriage 

>  Vol.  I.  §  192-205,  885.  •  Ante,  §  111. 

'  Bishop  Stat.  Crimes,  §  86,  123,  128-180.  *  Ante,  §  67,  178. 
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as  before ;  and  all  such  property,  of  whatever  name  or  kind, 
which  shall  accrue  to  any  married  woman  during  coverture  by 
will,  descent,  deed  of  conveyance,  or  otherwise,  shall  be  owned, 
used,  and  enjoyed  by  such  jxiarried  woman  as  her  own  separate 
property  ;  and  the  said  property,  whether  owned  by  her  before 
marriage  or  which  shall  accrue  to  her  afterwards,  shall  not  be 
subject  to  levy  and  execution  for  the  debts  or  liabilities  of  her 
husband  ;  nor  shall  such  property  be  sold,  conveyed,  mort- 
gaged, transferred,  or  in  any  maimer  incumbered  by  her  hus- 
band, without  her  written  consent  first  had  and  obtained,  and 
duly  acknowledged,"  &c.  ^  The  last  of  these  classes,  whatever 
be  its  precise  force,^  has  no  eflFect  upon  the  question  now  being 
discussed.  Conveyances  of  the  wife's  lands  were  long  before 
provided  for  and  regulated,  —  that  is,  by  the  Act  of  24th  Feb- 
ruary, 1770,  —  and  the  new  law,  while  it  took  away  the  hus- 
band's interest  in  those  lands,  and  made  the  ownership  sole  in 
the  wife,  effected  no  change  in  the  form  of  conveyance.     They 

^  Act  of  April  11,  1848,  §  8.  For  modifications  of  the  last  of. these 
clauses,  see  several  Acts  passed  in  1874,  Pa.  Laws  of  1874,  p.  49,  158,  193. 

*  In  Purdon^s  Digest  of  Laws,  by  Brightly,  it  is  said  in  a  note:  "This 
provision  only  applies  to  cases  where  the  husband,  by  the  wife^s' authority, 
undertakes  to  transfer  or  incumber  her  estate :  it  makes  no  change  in  the 
form  of  acknowledgment  when  both  join  in  the  deed.^  For  this  the  annotator 
refers  to  Haines  v.  Ellis,  12  Harris,  Pa.  253 ;  Shinn  9.  Holmes,  1  Casey,  Pa. 
142.'  And  see  Moore  v.  Cornell,  18  Smith,  Pa.  320.  Speaking  without 
authority  I  should  set  down  the  meaning  of  this  provision  to  be,  that  those 
interests  to  which,  by  the  prior  law,  the  husband^s  marital  power  extended, 
whether  relating  to  real  or  personal  estate,  and  whether  to  things  in  action 
or  possession,  should  not  be  conveyed  by  Jiim  without  the  wife^s  written 
consent,  acknowledged,  &c,  —  a  negation  of  right,  which,  at  the  same 
time,  gave  an  affirmative  power,  but  not  extending  to  reversions  or  other 
interests  of  the  wife  not  within  the  husband^s  solt  control  by  the  prior  law. 
Still  it  has  been  held,  that,  under  this  act,  an  assignment  by  husband  and 
wife,  acknowledged  by  her  as  the  act  prescribes,  of  her  interest  in  the  resid- 
uary estate  of  her  deceased  father,  consisting  of  real  and  personal  property, 
is  valid.  Said  Lowrie,  C.  J.:  *'  Before  the  Act  6f  11th  April,  1848,  the 
assignment  by  the  husband  alone ,  in  security  or  payment  of  his  debts,  would 
have  been  effectual.  Now  the  law  requires  her  consent;  and,  as  it  was  law- 
fully given,  we  must  declare  the  assignment  valid.^^  Lytle's  Appeal,  12 
Casey,  Pa.  131,  133.     And  see  Haffey  v.  Casey,  23  Smith,  Pa.  431. 
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could  be  conveyed  as  before,  by  the  joint  deed  of  the  husband 
and  wife,  privily  acknowledged  by  the  wife  in  a  manner  pointed 
out,  and  in  no  other  way.^ 

'  Glidden  v.  Strupler,  2  Smith,  Pa.  400^403;  Page's  Estate,  25  Smith, 
Pa.  87  ;  Haines  v.  Ellis.  12  Harris,  Pa.  253,  and  Wright  ».  Brown,  8  Wright, 
Fa.  224,  the  latter  of  these  two  cases  partly  overruling  the  former  as  to 
another  point;  Haffey  v.  Casey,  23  Smith  Pa.  431,433;  Miner  v.  Graham, 
12  Harris,  Pa.  491;  Shinn  v.  Holmes,  1  Casey,  Pa.  142;  Stoops  v,  Black- 
ford, 3  Casey,  Pa.  213 ;  James  r.  Everly,  3  Grant,  150 ;  Dunham  v.  Wright, 
3  Smith,  Pa.  167.  I  was,  at  first,  a  little  embarrassed  by  some  of  the  Penn- 
sylvania cases,  and  perhaps  a  brief  explanation  will  be  helpful  to  the  reader. 
W^e  have  seen  (ante,  §  166,  177),  that,  according  to  the  doctrine  of  the  Penn- 
sylvania courts,  differing  from  what  prevails  in  most  of  our  other  States  and 
in  England,  a  married  woman  owning  in  equity  real  estate  (or  personal) 
under  a  settlement  which  is  silent  as  to  her  power  of  disposition  over  it, 
cannot  convey  it  in  any  way  whatever,  either  with  or  without  the  concur- 
rence of  her  husband.  In  this  condition  of  the  law,  arose  (subsequently  to 
Haines  v,  Ellis,  supra)  the  case  of  The  Pennsylvania  Co.  for  Ins.  v.  Fos- 
ter, 11  Casey,  Pa.  134,  wherein  it  was  adjudged  that  the  Act  of  1848  does 
not  enable  a  married  woman  to  convey  property  held  by  a  trustee  to  her 
separate  use ;  because  of  the  doctrine,  that,  over  such  property,  she  has  no 
power  other  than  is  expressed  in  the  instrument  by  which  the  trust  was 
created.  Speaking  of  the  Act  of  1848,  Lowrie,  C.  J.,  said :  '*  The  kind  of 
separate  estate  thereby  created  is  a  legal  one,  and  totally  distinct  from  the 
equitable  separate  estate  created  by  the  tripartite  agreement.  The  act  cre- 
ates a  new  kind  of  separate  estate  without  abolishing  the  old  one.  In  pro- 
viding a  mode  of  disposing  of  her  new  legal  acquisitions  of  a  separate  estate, 
it  does  not  include  those  equitable  estates  that  are  acquired  by  others  in  trust 
for  her  separate  use.^*  p.  136.  But  before  that,  the  case  of  Haines  v.  Ellis, 
supra,  had  arisen.  And  it  was  held,  that,  where  subsequently  to  the  Act  of 
1848  a  conveyance  of  lands  had  been  made  directly  to  a  married  woman, 
expressed  to  be  for  her  sole  and  separate  use,  yet  without  the  intervention 
of  a  trustee,  she,  by  joining  with  her  husband,  and  making  the  privy  ac- 
knowledgment, could,  under  the  statute  of  1770,  execute  a  valid  conveyance 
of  these  lands.  After  both  of  these  cases  had  passed  to  judgment,  another 
case  arose,  in  which,  under  It  will,  a  married  woman  had  come  into  posses- 
sion of  real  estate,  expressed  to  be  to  her  sole  and  separate  use,  but  with 
DO  trustee.  And  it  was  considered  by  the  court,  that  the  absence  of  a  trus- 
tee made  no  difference,  the  lands  were  equitable  and  not  legal,  and  she 
could  not  convey  them.  *^  The  Act  of  1848,^'  said  Strong,  J.,  '*has  no 
reference  to  estates  settled  to  the  separate  use  of  married  women,  whether 
a  trustee  be  named  in  the  deed  of  settlement  or  not,  and  in  both  cases 
married  women  have  no  powers  of  alienation  beyond  such  as  are  expressly 
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§  198.    Other  States  —  Prior   Methods.  —  There   are   other 
States  in  which  the  Bame  couclusion  —  namely,  that  thq  stat- 

given  in  the  instruments  by  which  the  estates  are  created."  Wright  o.  Brown, 
supra,  at  p.  241.  Thus  was  Haioes  v.  Ellis  overruled.  Now,  it  is  plain  that, 
if  land  conveyed  to  a  married  woman  by  this  form  of  words  is  equitable  sep- 
arate estate,  Wright  v.  Brown  was,  under  the  prior  doctrine  of  the  Penn- 
sylvania courts,  correctly  decided ;  but,  on  the  other  hand,  if  such  land  is 
statutory  separate  estate,  the  holding  in  Haines  v.  Ellis  was  right.  Some 
idea  of  how  this  question,  as  to  whether  the  estate  was  equitable  or  statu- 
tory, would  be  regarded  elsewhere,  may  be  gathered  from  what  is  said  ante, 
§  90-93.  For  myself  I  should  say,  that,  as  the  statute  is  the  last  expression 
of  the  law-regulating  powers,  coming  subsequently  to  the  enunciations  of 
judicial  rule,  if  an  estate  is  conveyed  directly  to  a  married  woman  to  have 
and  to  hold,  &c.,  **  as  her  own  separate  property, ^^  proceeding  in  the  terms 
of  the  statute  or  their  equivalent,  she  should  be  held  to  take  under  the  stat* 
ute,  and  not  under  the  prior  law.  *  lu  this  view,  I  should  accept  the  doctrine 
of  Haines  v.  Ellis,  and  reject  that  of  Wright  v.  Brown.  But,  however  this 
may  be,  I  cannot  see  how  the  two  things  can  be  made  to  mix.  It  seems  to 
me,  that,  in  these  circumstances,  the  separate  estate  roust  be  either  legal  or 
equitable,  and  it  cannot  be  partly  the  one  and  partly  the  other.  Still,  if  I 
do  not  fail  to  understand  the  court,  the  two  things  were,  in  the  yet  later 
case  of  Pagers  Estate,  nupra,  mixed.  There,  an  estate  having  been  be- 
queathed, not  directly  to  a  married  woman,  but  to  trustees  for  her  separatb 
use,  making,  if  there  is  a  difference,  the  case  stronger  against  its  coming 
under  the  jurisdiction  of  the  statute,  and  the  woman  having,  after  taking 
the  equitable  bequest,  died,  the  question  was  whether  it  should  descend  as 
legal  separate  estate  under  the  statute,  or  as  equitable  separate  property. 
And  it  was  adjudged  that  it  should  go  down  on  the  legal  line,  —  not  as  it 
would  have  done  if  the  statute  of  1848  had  not  been  passed,  but  as  pro- 
vided for  estates  governed  by  that  statute ;  indeed,  under  that  statute.  Said 
Agnew.  C.  J.,  speaking  for  the  whole  court:  *'  It  is  supposed,  on  the  part  of 
Mr.  Page,  that,  the  estate  being  bequeathed  to  Mrs.  Page  for  her  sole  and 
separate  use,  it  is  therefore  taken  out  of  the  ordinary  laws  of  succession, 
and  returns  to  her  husband  as  at  common  law  by  survivorship.  This  is  a 
mistake.  The  Act  of  1848,^*  —  I  wish  to  interrupt  the  exposition  of  the 
learned  judge  by  saying,  that  this  statute  is  'silent  concerning  equitable 
estates,  but  contains  provisions  indicating  how  the  estates  held  tinder  it 
shall  descend,  specifically  limited  to  such  estatef ,  and  my  difficulty  is  to  see 
what  this  statute  has  to  do  with  an  estate  not  held  under  it,  but  under  a  law 
which  existed  before,  —  ^*  the  Act  of  1848  securing  to  married  women  their 
property,  destroyed  the  marital  rights  of  her  husband  in  her  estate  at  com- 
mon law ;  and,  therefore,  when  the  suspension  of  Mrs.  Pagers  power  over 
the  estate,  caused  by  the  sole  and  separate  use,  ceased  at  her  death,  the 
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utory  real  estate  may  be  conveyed  in  the  way  previously  pro- 
vided for  the  wife's  legal  lands,  and  in  no  other  way  —  has  been 
arrived  at  by  the  courts.  But  to  enter  minutely  into  the  de- 
cisions, and  institute  comparisons  of  statutory  terms,  would 
too  much  occupy  our  room,^ 

husband  had  no  marital  right  of  property  to  which  he  could  return.  The 
doctrine  of  the  Pennsylvania  Co.  for  Ins.  v.  Foster,  11  Casey,  Pa.  134,  and 
Wright  e.  Brown,  8  Wright,  Pa.  224,  is  misapplied.  It  is  not  doubted  that 
the  Act  of  1848  does  not  unfetter  the  estate  of  s^Jeme  coveii,  settled  to  her 
sole  and  separate  use,  so  as  to  confer  upon  her  a  power  not  grven  to  her  by 
the  donor,  to  convey  away  her  estate.  On  this  point  Lancaster  r.  Dolan, 
1  Rawle,  231,  is  still  the  law.  Hence,  where  no  power  is  given  to  sell  or 
convey  her  estate,  she  is  still  restrained  by  the  will  of  the  donor  of  the 
estate.  But  this  suspension  of  her  power  does  not  destroy  her  entire  and 
undivided  ownership  of  all  her  personalty  under  the  terms  of  the  Act  of 
1848 ;  that  act  extends  to  all  kinds  of  property,  and  left  nothing  to  the 
husband.  He  is  no  longer  the  owner  of  her  chattels  or  her  choses,  and  on 
her  death  they  go  into  administration,  and  not  to  him  by  survivorship." 
Pagers  Estate,  25  Smith,  Pa.  87,  94.  I  present  this  decision  in  connection 
with  the  others,  thus  acknowledging  my  inability  to  see  the  force  of  the 
reasoning  which  distinguishes  it  from  them,  yet  not  presuming  that  tho&e 
readers  who  are  more  familiar  with  the  special  jurisprudence  of  Pennsyl- 
vania than  I  am  will  fail  at  once  to  perceive  what  I  do  not.  But  as  a  ques- 
tion of  what  may  be  termed  general  American  jurisprudence,  I  cannot  doubt 
that  the  courts  of  most  of  our  States  would  take  a  different  view  of  it.  The 
opening  sentences  of  the  above  extract  suggest  to  me,  that  perhaps  the  court 
deemed  the  statute  to  operate  on  the  equitable  estate,  not  during  the  life  of 
the  wife,  but  to  step  in  at  her  death,  and  then  arrest  the  passing  to  the 
husband  of  the  remnant  which,  under  the  prior  law,  had  been  supposed  to 
go  to  the  husband,  and  thus  sustain  his  claim  to  the  succession.  If  so,  that 
certainly  does  not  harmonize  with  general  American  doctrine,  as  the  reader 
will  see  by  consulting  the  chapter  in  this  volume  on  the  husband^s  curtesy. 
Ante,  §  141  et  seq. 

^  In  Florida,  the  Married  Wonien^s  Act  of  1845  does  not  dispense  with 
the  private  examination  of  the  wife  in  conveying  her  separate  property. 
Said  Du  Pont,  C.  J. :  '*  To  come  to  a  different  conclusion  as  to  the  intention 
of  the  legislature  would  be  to  impute  to  that  body  a  gross  act  of  stultifica- 
tion, in  this,  that,  while  professing  to  enlarge  the  protection  to  be  given  to  the 
rights  of  married  women,  they  had,  indeed,  deprived  them  of  their  most  val- 
uable safeguard,  to  wit,  protection  against  the  undue  influence  of  their  hus- 
bands. But 'this  interpretation  of  the  act  is  not  dependent  alone  upon  its 
spirit;  we  think  that  the  very  words  of  the  act  are  sufficiently  comprehensive/^ 
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§  199.  "  Ab  if  Unmarried  "  —  New  York.  —  In  New  York, 
there  is  a  statutory  provision  on  the  subject,  but  it  has  some- 
what varied  at  different  periods.  The  Act  of  1849  provided, 
that  the  woman  might  convey  her  statutory  estate  **  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmarried  ; " 
and  "  this  provision,"  it  was  observed  in  a  late  case, "  has  been 
repeatedly  held  to  repeal,  as  to  married  women  and  their  sepa- 
rate estates,  the  provision  of  the  Revised  Statutes ;  and  it  seems 
now  too  late  to  question  the  correctness  of  that  conclusion."  ^ 
The  consequence  of  which  is,  that,  under  the  statute,  the  hus- 
band need  not  join  in  her  deed,  and  no  privy  examination  is 
necessary .2  *'  If  the  question  were  now  first  presented,"  it  was 
once  intimated  by  Selden,  J.,  sitting  in  the  Court  of  Appeals, 
the  decision  might  be  different.  **  I  should  be  inclined,"  he 
said,  "  to  hold  the  provision  of  the  Revised  Statutes,  that  no 
estate  of  a  married  woman  residing  in  this  State  should  pass 
by  any  conveyance  not  acknowledged,  still  in  force,  on  the 
ground  that  there  is  no  express  repeal,  and  a  repeal  by  impli- 
cation is  never  held  to  take  place  where  both  acts  may  stand 
together."  ^  The  author  believes,  however,  that  this  observa- 
tion was  inadvertently  made,  and  that  the  decisions  on  the 
point  were  correct.  An  unmarried  woman  cannot  be  joined 
in  her  conveyance  by  the  husband  for  the  reason  that  she  has 
no  husband  ;  and,  for  the  same  reason,  no  privy  acknowledg- 
ment —  that  is,  acknowledgment  apart  from  her  husband  —  can 

&c.  Hartley  r.  Ferrell,  9  Fla.  374,  879.  In  Tennessee,  under  the  Act  of 
1849,  a  husband  could  not  ''sell  his  wife^s  real  estate  during  her  life  without 
her  joining  in  the  conveyance  in  the  manner  prescribed  by  law;^'  and,  where 
the  two  joined  in  a  deed  conveying  such  remainder,  and  the  deed  was  de- 
clared void  as  to  the  wife,  the  execution  of  the  deed  was  held  to  be  without 
effect.  Prater  r.  Hoover,  1  Coldw.  644.  As  to  New  Jersey,  see  Gal  way 
V,  FuUerton,  2  C.  E.  Green,  389 ;  Naylor  v.  Field,  6  Dutcher,  287.  In 
Indiana,  the  separate  deed  of  a  married  woman  is  void  and  passes  no  title. 
Mattox  V,  Hightshue,  39  Ind.  95 ;  Einnaman  v.  Pyle,  44  Ind.  275.  And 
see  Philbrooks  v.  McEwen,  29  Ind.  347 ;  Finch  v.  Jackson,  30  Ind.  387. 

1  Richardson  v.  Pulver,  63  Barb.  67,  71,  opinion  by  Hardin,  J. 

«  Yale  r.  Dederer,  18  N.  Y.  265,  271 ;  Andrews  r.  Shaffer,  12  How.  Pr. 
441 ;  Blood  v.  Humphrey,  17  Barb.  660. 

•  Wiles  ».  Peck,  26  N.  Y.  42,  46. 
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be  taken.  Consequently,  where  a  statute  provides  that  a  mar- 
ried woman  may  convey  her  lands  ^'  in  the  same  manner  as  if 
she  were  unmarried,"  it  is  in  terms  directly  repugnant  to  a 
prior  one  which  required  the  joinder  of  the  husband  and  a 
privy  examination,  and  supersedes  it  as  to  the  estates  to  which  it 
applies.  By  an  Act  passed  in  1860  (c.  90),  and  amended  in 
1862  (c.  172),  it  is  now  provided,  in  §  S  of  the  former,  that 
''  any  married  woman  possessed  of  real-  estate  as  her  separate 
property  may  bargain,  sell,  and  convey  such  property,  and  en- 
ter into  any  contract  in  reference  to  the  same,  with  the  like 
eflect  in  all  respects  as  if  she  were  unmarried,  and  she  may  in 
like  manner  enter  into  such  covenant  or  covenants  for  title  as 
are  usual  in  conveyances  of  real  estate,  which  covenants  shall 
be  obligatory  to  bind  her  separate  property  in  case  the  same 
or  any  of  them  be  broken."  ^ 

§  200.  Other  States  —  Convey  as  Feme  Sole.  —  There  are 
other  States  in  which  the  wife  may  convey  her  statutory  sepa- 
rate estate  by  the  same  forms  as  if  she  were  unmarried.^  In 
other  of  the  States  there  are  special  provisions  on  the  subject.^ 
But  it  is  believed  the  foregoing  sections  bring  to  view  the  various 
principles  by  which  questions  of  this  sort  are  determined ;  and 
that,  therefore,  the  discussions  of  this  chapter  need  not  be 
further  continued. 

1  As  to  which  see  Vandevoort  v.  Gould,  86  N.  Y.  639,  642,  643 ;  Prevot 
V,  Lawrence,  61  N.  Y.  219,  221. 

«  Watson  V,  Thurber,  11  Mich.  467. 

'  Townsley  v,  Chapin,  12  Allen,  476 ;  Bartlett  v.  Bartlett,  4  Allen,  440 ; 
Perkins  p.  Richardson,  11  Alien,  638 ;  Hills  9.  Bearse,  9  Allen,  403 ;  Melley 
r.  Casey,  99  Mass.  241;  Perryman  v.  Greer,  39  Ala.  133;  Fisk  v.  Stubbs, 
SO  Ala.  336 ;  Carleton  v.  Banks,  7  Ala.  32 ;  Simms  i;.  Hervey,  19  Iowa,  273. 
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CHAPTER  XVII. 

CHARGING  THE    SEPARATE  STATUTORY  ESTATE  IN  EQUITY. 

Sect.  201.  Introduction. 
202-204.  Whether  the  Doctrine  extends  to  Statutory  Estate. 
206-218.  Under  what  Modifications. 

§  201.  Scope  of  tfais  Chapter — How  divided. —  In  the  first 
volume,*  the  authority  of  the  wife  to  charge  in  equity  her  sep- 
arate equitable  estate  was  considered,  together  with  the  meth- 
ods by  which  the  charge  may  be  made.  It  is  not  proposed,  in 
this  chapter,  to  travel  over  that  ground  a  second  time.  We 
shall  consider,  I.  Whether  the  Equitable  Doctrine  extends  to 
the  Statutory  Separate  Estate ;  11.  Under  what  Modifications, 
if  any,  the  Doctrine  is  applied  to  such  Estate.  And  we  shall 
not  find  it  necessary  to  extend  this  chapter  much  into  minute 
discussions. 

/.  Whether  the  Etjuitahle  Doctrine  extendi  to  the  Statutory  Sep- 

arate  JEstate. 

§  202.  On  what  Principle  in  Bquity.  —  The  reason  why  the 
equity  tribunals  permit  the  wife  to  bind  her  separate  estate  by 
her  engagements  is,  that,  as  we  have  seen,^  she  is  in  respect  of 
such  estate  B,feme  sole^  but  she  cannot  even  in  equity  bind  her 
person  ;  and,  if  she  could  not  bind  her  estate,  the  doctrine 
which  holds  her  to  be  a  feme  sole  in  respect  of  it  would  be 
overtunied.*  Sir  Thomas  Plumer,  V.  C,  in  one  case  stated  the 
doctrine  and  the  practice  under  it  as  follows :  "  There  is  no 
case  in  which  this  court  has  made  a  personal  decree  against  a 
feme  covert.  She  may  pledge  her  separate  property,  and  make 
it  answerable  for  her  engagements ;  but,  where  her  trustees 

1  Vol.  I.  §  840  et  seq.  •  Ante,  §  163. 

»  Vol.  I.  §  842. 
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are  not  made  parties  to  a  bill,  and  no  particular  fund  is  sought 
to  be  charged,  but  only  a  personal  decree  against  her,  the  bill 
cannot  be  sustained.  It  will  be  found  in  all  the  cases  of  this 
kind,  that  the  decree  has  been  against  the  trustees,  or  holders 
of  the  fund,  making  that  liable  to  her  debts  and  engagements."  ^ 

§  203.  Separate  Btatatory  Estate  —  How  in  Principle.  —  Now 
in  matter  of  principle,  if  a  statute  simply  provides,  that  the 
wife's  property  shall  be  held  by  her  as  separate  statutory  estate, 
—  that  is,  shall  be  held  to  her  separate  use,  while  yet  the  legal 
title  vests  in  her, — this  does  not  enable  her  to  bind  her  person, 
either  at  law  or  in  equity,  by  a  contract,  or  subject  her  to  be 
sued  at  law;  and,  therefore,  she  must  be  capable  of  charging 
such  estate  in  equity  the  same  as  though  it  were  held  by  a 
trustee  under  the  unwritten  law,  for  the  same  reason  applies  to 
the  one  case  as  to  the  other .^ 

§  204.  How  in  Authority.  —  And  this  doctrine  of  principle 
is  sustained  by  the  authorities.^  Said  Green,  Chancellor,  sit- 
ting in  the  New  Jersey  court :  "  The  jurisdiction  of  a  court  of 
equity  over  the  subject  does  not  rest  upon  the  ground  that  the 
estate  of  the  wife  is  an  equitable  estate  merely,  but  upon  the 
ground  that  it  is  her  separate  estate,  which  is  equitably  subject 
to  contracts  and  engagements  entered  into  by  her,  which  are 
not  legally  binding  upon  her  personally,  and  which  cannot  be 
enforced  at  law.  Whether  the  estate  of  the  wife  is  vested  in 
a  trustee,  her  interest  being  merely  equitable,  or  whether  the 
estate  is  vested  directly  in  her,  so  that  she  has  both  the  legal 
and  equitable  interest,  is  immaterial.    By  operation  of  the  stat- 

'  Francis  v.  Wigzell,  1  Mad.  258,  262.  Si  P.  and  approving  this  case, 
Aylett  V,  Asbton,  1  My].  &  C.  105.  And  see  Todd  v.  Lee,  15  Wis.  865, 
373. 

*  And  see,  ante,  §  26,  66-68. 

'  Yale  ».  Dederer.  18  N.  Y.  265 ;  Ballin  v.  Dillaye,  37  N.  Y.  35 :  Mup- 
ray  v.  Keyes,  11  Casey,  Pa.  384;  Mahon  v,  Gormley,  12  Harris,  Pa.  80; 
Todd  v.  Lee,  16  Wis.  480 ;  Barnett  v.  Licbtenstein,  39  Barb.  194 ;  Kimm 
».  Weippert,  46  Misso.  582 ;  Hooper  v.  Smitb,  23  Ala.  689 ;  Colvin  ».  Cur- 
rier, 22  Barb.  871;  Wicks  v.  Mitcbell,  9  Kan.  80;  Perkins  r.  Elliott,  8 
C.  £.  Green,  526 ;  Smitb  v,  Howe,  81  Ind.  283 ;  Johnson  v.  Tutewiler,  35 
Ind.  353 ;  Patton  p.  King,  26  Texas,  685. 
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ute,  she  holds  the  land  during  her  coverture  as  her  separate 
estate,  for  her  sole  and  separate  use  and  benefit,  free  from  the 
control,  debts,  or  engagements  of  her  husband,  and  exempt 
also  from  the  claims  of  his  creditors.  It  is  as  much  charge- 
able in  equity  with  her  engagements  as  any  other  property 
which  she  may  hold  to  her  separate  use.  The  statute  has 
created  an  interest  which  before  could  only  have  been  created 
by  a  declaration  of  trust ;  but  the  interests  of  the  wife  in  rela- 
tion to  the  property,  and  to  the  equitable  claims  of  creditors 
against  it,  are  not  essentially  different  from  those  which  sub- 
sist in  relation  to  her  separate  estate,  when  created  by  settle- 
ment or  deed  of  trust.  It  is  declared  by  the  statute  to  be  her 
sole  and  separate  property  as  if  she  were  a  feme  sole.  The 
only  difference  is,  that,  being  a  feme  covert^  she  cannot,  as  |i 
feme  sole^  make  a  valid  contract  touching  the  property,  which 
can  be  enforced  at  law.  Equity,  therefore,  applies  the  remedy 
by  appropriating  the  property  to  the  satisfaction  of  the  debt."  ^ 
So,  in  Wisconsin,  Dixon,  C.  J.,  observed :  "  The  contracts  of  a 
married  woman,  when  necessary  or  convenient  to  the  proper 
use  and  enjoyment  of  her  separate  [statutory]  estate,  are  [by 
the  statute]  binding  at  law.^  All  her  other  engagements  stand 
as  before  the  passage  of  the  statute,  good  only  in  equity.  The 
change  from  an  equitable  to  a  legal  estate  has  not,  with  respect 
to  them,  enlarged  her  powers  or  removed  the  disability  of  cov- 
erture ;  but  she  remains  as  if  still  possessed  of  an  estate  in 
equity  without  restriction  as  to  her  power  of  disposition.'  The 
debts  in  question,"  he  added,  ^^  belong  to  the  latter  class ; " 
therefore  they  were  deemed  a  proper  subject  for  a  charge  in 
equity.*  So  in  New  York, Comstock,  J., observed:  "I  think  it 
is  plain  that  the  statute  does  not  remove  the  incapacity  which 
prevents  her  [the  married  woman]  from  contracting  debts. 

'  Johnson  v.  Cummins,  1  C.  £.  Green,  97,  105.  To  the  like  effect  is  the 
reasoning  of  Zabriskie,  Ch.,  in  Peake  r.  La  Baw,  6  C.  E.  Green,  269,  282. 
And  see  Armstrong  v.  Ross,  6  C.  £.  Green,  109,  114. 

'  Referring  to  Conway  v.  Smith,  13  Wis.  125. 

'  Referring  to  Conway  v.  Smith,  supra ;  Wouster  9.  Northmp,  5  Wis. 
245 ;  Yale  v,  Dederer,  18  N.  Y.  265. 

*  Todd  V.  Lee,  15  Wis.  365,  380. 

180 


Ch.  XVir.]  CHARGING  IN  EQUITY.  §  205 

She  may  convey  and  devise  her  real  and  personal  estate,^  but 
her  promissory  note  or  other  personal  engagement  is  void,  as 
it  always  was  by  the  rules  of  the  common  law.  .  .  .  Il  is  quite 
another  question,  however,  whether  she  may  not  charge  her 
legal  estate,  held  under  this  statute,  in  the  cases  and  to  the 
extent  recognized  by  courts  of  equity  in  respect  to  estates  held 
under  a  trust  for  her  separate  use.  The  right  to  charge  her 
separate  estate,  in  equity,  resulted  from  the  ju9  disponendi 
which  courts  of  equity  regarded  her  as  having,  and  it  was 
a  necessary  incident  of  the  full  enjoyment  of  her  property. 
It  would  seem,  for  reasons  quite  similar,  that  she  should  have 
the  power  to  charge  an  estate  acquired  and  held  under  the 
statute  referred  to.  The  estate,  it  is  true,  is  a  legal  one ;  but 
the  disability  of  coverture,  which,  as  we  have  seen,  prevented 
her  from  disposing  of  or  charging  such  estates  in  equity,  no 
longer  exists.  That  disability,  as  we  have  also  seen,  was  over- 
come when  she  acted  under  a  power  of  dispositioa  conferred 
by  the  instrument  conveying  the  estate.  But  that  power  is 
given  in  the  broadest  terms  by  the  statute,  and  I  see  no  reason 
why  a  power  thus  bestowed  should  not  be  equal  in  its  results 
to  one  conferred  by  a  private  instrument."  ^ 

IL   Under  what  Modifications. 
§  205.  Where  Wife  has  Power  to  contract  and  be  sued  at  Law. 

—  If  the  statute  provides,  that  the  wife  may  contract,  and  may 
be  sued  at  law  as  a  feme  sole,  there  is  in  legal  reason  no  ground 
on  which  she  can  charge  in  equity  her  separate  estate,  under 
circumstances  in  which  she  could  not  do  it  if  she  were  unmar- 
ried. For,  such  a  statute  being  in  force,  its  effect  is  to  take 
froip  under  the  equity  rule  the  entire  foundation  of  reason  on 
which  it  rests  ;  therefore  the  rule  itself  could  not  properly  be 
applied.^  But  to  this  proposition  we  have  little  or  no  direct 
authority,  and  the  proposition  itself  should  not  be  misunder- 
stood. 

»  Ante,  §  199. 

'  Yale  p.  Dederer,  supra,  at  p.  272.    s.  p.  hy  Harris,  J.,  at  p.  279. 

'  Ante,  §  6o. 
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§  206.    Continned  —  MaMachiuietta.  —  In  a    Massachusetts 
case,  in  which  on  other  grounds  the  attempt  to  charge  the 
separate  estate  failed,  Hoar,  J.,  observed,  by  way  of  dictum^ 
that,  by  the  statutes  then  in  force,  a  suit  could  be  maintained 
against  a  married  woman  '^  upon  any  contract  relating  to  her 
separate  estate.    A  judgment  may  be  recovered  against  her 
upon  it,  and  her  separate  estate  may  be  attached  in  the  suit, 
and  afterwards  taken  in  execution,  in  like  manner  as  if  she 
were  sole."      Consequently,  he  argued,  as  in  these  circum- 
stances the  party  has  a  complete  remedy  at  law,  it  is  doubtful 
whether  the  equity  proceeding  can  be  maintained.^    But  this 
objection  to  the  proceeding  is  not  exactly  the  one  made  in  the 
last  section.     In  a  subsequent  case,  where  a  bill  in  equity  was 
brought  against  a  married  woman,  seeking  to  charge  her  sepa- 
rate estate  in  Massachusetts  by  reason  of  obligations  incurred 
by  her  in  the  purchase  of  lands  in  New  York  for  her  separate 
use,  the  court  I'efused  to  sustain  a  demurrer  to  the  bill ;  Bige- 
low,  0.  J.,  observing :  "  Finally  it  is  urged,  that  the  bond  set 
out  in  the  bill,  being  a  debt  contracted  by  the  defendant  in 
relation  to  her  separate  property,  is  under  the  statutes  of  this 
Commonwealth  a  debt  which  can  be  enforced  at  law  against  the 
separate  property  of  the  wife,  and  that  the  plaintiff,  having  thus 
an  adequate  and  complete  remedy  at  law,  cannot  ask  for  the 
interference  of  this  court  to  grant  him  equitable  relief.     But 
the  answer  to  this  objection  is,  that  it  does  not  appear  that 
the  debt  which  the  plaintiff  seeks  to  enforce  in  this  suit  was 
contracted  in  this  Commonwealth,  or  is  of  such  a  nature  that 
a  married  woman  would  be  liable  thereon  and  her  property 
be  subject  to  attachment  under  our  statutes."^    Looking  at 
this  question  in  the  light  of  principle,  it  seems  to  the  author 
that  the  true  inquiry  would  simply  be,  whether  or  not  the 
woman  was  liable  to  be  sued  at  law  for  this  particular  sort  of 
debt  the  same  as  though  she  were  Sifeme  sole  ;  and,  if  she  was, 
the  equity  rule  would  not  apply ;  because,  not  merely  would 
there  be  an  adequate  remedy  at  law,  but  more  especially  tlie 

1  Willard  v,  Eastham,  15  Gray,  328. 

'  Rogers  v.  Ward,  8  Allen,  387,  390,  391. 

182 


Ch.  XVn.]  CHARGING  IN  EQUITY.  §  207 

reason  of  the  equity  rule  would  have  no  releyancy  to  the 
facts. 

§  207.  ContiiiQad  —  Jnrladiotlon  at  Law.  —  But,  to  give  force 
to  this  reasoning,  the  statute  must  hare  conferred  on  the 
woman,  in  respect  of  the  particular  thing,  the  full  power  of 
contract  as  though  she  were  a/er/ie  sole^  and  invested  the  court 
of  law  with  the  complete  jurisdiction  over  the  case  ;  for,  as  we 
have  seen,^  a  legal  rule  fails  with  the  reason  on  which  it  rests, 
only  when  the  whole  foundation  of  reason  is  taken  away,  not 
when  it  is  taken  away  in  part.  For  example,  in  some  of  our 
States,  in  this  very  class  of  cases,  the  proceeding  to  charge 
the  separate  estate  is  or  may  be  by  a  suit  at  law,  ending  in  a 
judgment,  not  against  the  person  of  a  married  woman,  but  her 
property  only.  Of  course,  where  such  is  the  procedure,  the 
equitable  doctrine  which  it  enforces  is  not  abrogated.  Thus,  it 
was  provided  in  New  Jersey,  that,  ^^  in  all  cases  where  a  married 
woman  transacts  any  business  or  purchases  any  property,  and 
debts  or  claims  thereby  remain  unsatisfied,  it  shall  and  may  be 
lawful  for  any  person  holding  any  such  debt  or  claim  to  insti- 
tute a  suit  for  the  recovery  of  the  same  in  any  court  of  law  in 
this  State,  against  the  husband  and  wife,  or  against  the  sur- 
vivor of  them  in  case  one  of  them  be  dead,  and  to  proceed  to 
final  judgment  the  same  as  in  other  actions,  and  such  judg- 
ment so  obtained  therein  shall  bind  the  property  that  may  be 
held  bv  such  married  woman.''  ^  And  it  would  seem  from  this 
form  of  expression,  and  others  in  the  act,  that  the  person  of 
the  woman  is  not  bound  ;  at  all  events,  it  is  so  in  some  of  the 
other  States.  Upon  this,  Green,  Gh.,  in  a  case  which  he  was 
inclined  to  think  not  within  the  statute,  yet,  assuming  it  to 
be,  said :  "  Nor  is  the  jurisdiction  of  equity  over  the  subject 
affected  by  the  fact  that  the  legislature  has  given  concurrent 
jurisdiction  to  the  courts  of  law,"'^ — an  observation  which, 
limited  in  meaning;  as  this  discussion  will  suggest,  does  not 
conflict  with  the  views  of  principle  here  presented.     But,  how- 

>  Ante,  §  65. 

'  Act  of  Mar.  24,  1862,  §  1,  Nixon's  Dig.  p.  548. 

'  Johnson  v.  Cummins,  1  C.  £.  Green,  97,  106. 
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ever  much  the  doctrine  here  presented  may  be  qaalified,  the 
author  is  still  persuaded  that  it  has  been  seldom  in  the  minds 
of  our  American  courts  ;  and,  though  it  has  not  been  consid- 
ered and  discarded,  the  question-  of  its  precise  status  in  our 
American  jurisprudence,  or  whether  or  not  it  is  to  have  anj 
standing  there,  remains  for  future  determinations.^  Quite  in 
harmony  with  this  view  it  was  held  in  Alabama,  that  the  i*em- 
edy  in  equity  against  the  wife,  to  charge  her  separate  estate 
with  the  payment  of  debts  contracted  by  her  jointly  with  the 
husband,  is  ihdependeut  of  the  legal  remedy  against  the  hus- 
band^ and  may  be  resorted  to  although  such  legal  remedy  has 
not  been  exhausted.^ 

§  208.  As  connaoted  with  Right  to  convey — Joinder  with  Hue- 
band.  —  We  have  heretofore  alluded  to  the  question,  whether 
the  right  to  convey  the  estate,  and  the  right  to  charge  it,  are 
commensurate  the  one  with  the  other.^  Looking  at  this  ques- 
tion in  the  light  of  principle,  it  is  plain  that  they  cannot  be 
fully  so,  though  they  may  be  so  in  part.  For  example,  if  the 
estate  is  an  equitable  one,  and  the  deed  of  settlement  forbids 
anticipation  or  alienation,^  it  is  common  doctrine,  held  in  all 
the  tribunals,  English  and  American,  tliat  any  act  of  the  wffe 
against  these  terms  of  the  deed  will  be  invalid.^  Can  she,  then, 
charge  such  an  estate  in  equity  ?  If  the  restraint  is  that  she 
sliall  not  anticipate,  plainly  she  cannot  charge  what  she  actu- 
ally expends  to  day  on  what  her  estate  may  earn  to-morrow  ; 
but,  if  there  is  a  sum  due  to-day,  it  is  equally  plain  that  she 
can  either  charge  or  alienate  it.  In  reason,  however,  she  can 
make  provision  to-day  for  the  wants  of  to-morrow,  and  charge 

^  See  the  reasoning  of  the  Wisconsin  court,  ante,  §  204,  as  sustaining  the 
author*s  view.  And  see  Leonard  v.  Rogan,  20  Wis.  540.  See  also*  Barton 
V,  Beer,  35  Barb.  78;  Cookson  o.  Toole,  59  111.  515. 

*  Bradford  v.  Greenway,  17  Ala.  797.  * 

>  Vol.  I.  §  842.  854-858,  870,  872 ;  ante,  §  165. 

*  Vol.  I.  §  848;  ante,  §  172, 173.  * 

*  And  see  Doty  v.  Mitchell,  9  Sra.  &  M.  435 ;  Leaycraft  v.  Hedden,  3 
Green  Ch.  512 ;  L^Amonreux  v.  Van  Rensselaer,  1  Barb.  Cb.  34 ;  Reid  v, 
Lamar,  1  Strob.  Eq.  27;  Rochell  v,  Tompkins,  1  Strob.  £q.  114;  Adams  v. 
Mackey,  6  Rich.  £q.  75;  Kimm  p.  W«ippert,  46  Misso.  532. 
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upon  to-morrow*8  income  what  is  to  be  furnished  for  to- 
morrow's ase.  And  if  the  restraint  is  against  alienation,  but 
not  against  anticipation,  it  would  seem,  in  matter  of  principle, 
that,  the  future  use  being  hers,  and  there  being  no  provision 
against  anticipating  this  use,  she  can  charge  the  use,  though  it 
should  be  admitted  that  she  cannot  the  fund.  But,  if  she  has 
the  power  to  alienate  the  fund  or  estate  itself  in  a  particular 
way,  and  not  otherwise,  can  she  charge  it,  and  thus  indirectly 
alienate  it,  without  resort  to  the  particular  formalities  required 
in  a  conveyance  ?  ^ 

§  209.  Contdnaea.  —  In  Mississippi,  the  Act  of  Feb.  15, 1889, 
afterward  repealed,^  provided,  in  §  5,  as  follows :  '^  The  slaves 
owned  by  &feme  covert  under  the  provisions  of  this  act  may  be 
sold  by  the  joint  deed  of  husband  and  wife,  executed,  proved, 
and  recorded  agreeably  to  the  laws  now  in  force  in  regard  to 
the  conveyance  of  the  real  estate  of  feme  coverts^  and  not  other- 
wise." And  it  was  held,  that  this  placed  the  like  restraint 
upon  her  when  she  undertook  to  charge  her  interest  in  this 
property.  Clayton,  J.,  in  delivering  in  one  of  the  cases  the 
opinion  of  the  court,  after  speaking  of  what  he  deemed  to  be 
the  chaotic  condition  of  the  English  law  on  the  subject  of 
charging  the  separate  equitable  estate,  proceeded :  '^  In  this 
condition  of  the  English  law,  the  statute  was  passed  in  this 
State  upon  which  we  are  called  to  place  a  construction.  The 
intention  of  the  legislature  is  too  plain  to  be  mistaken. 
The  statute  directs  a  particular  mode  in  which  a  feme  covert 
may  alienate  her  separate  property,  and  provides  that  it  shall 
not  be  done  otherwise.  To  hold  that  it  cannot  be  alienated 
directly  in  any  otlier  mode,  yet  that  it  may  be  charged  with 
debts,  contracted  during  coverture,  subjected  to  execution  and 
sold  indirectly,  would  be  to  let  in  all  the  mischiefs  against 
which  the  statute  seems  Sirected.  The  object  in  view  ap- 
pears to  have  been  to  guard  her  against  her  own  acts,  into 

^  See  2  Bright  Has.  &  W.  274-287,  for  a  collection  of  equity  cases  which 
the  reader  may  find  it  helpful  to  look  through,  though  these  distinctions  are 
not  there  made  by  the  author. 

'  Selph  0.  HowlanJ,  23  Missis.  264,  267. 

185 


§  211  STATUTORY  MODIFICATIONS.  [Bk.  III. 

wliicli  her  aflfection  for  her  husband,  or  his  influence  over  her, 
might  lead  her."  ^  Now,  it  seems  to  the  author,  that  this  Mis- 
sissippi doctrine,  though  we  should  admit  it  to  be  sound  as  to 
the  corpvA  of  the  estate,^  cannot  be  so  as  to  the  rents  and  prof- 
its ;  and  tliat  these,  limited  perhaps  to  the  joint  lives  of  the 
husband  and  wife,  may  be  proper  subjects  of  the  charge.^ 

§  210.  Contiiiuad  —  Privy  Examination.  —  Again,  if  the  hus- 
band's concurrence  with  the  wife  in  charging  her  statutory 
lands  is  required  because  it  is  so  in  a  deed  of  conveyance,  how 
of  the  privy  examination  ?  As,  to  make  the  equitable  charge 
does  not  require  a  deed  or  even  a  writing,^  and  the  law  has 
no  provision  for  a  privy  examination  and  there  can  be  none 
in  the  case,^  plainly  such  a  doctrine,  in  States  where  such  privy 
examination  is  required  in  conveyances  of  the  lands,  would  be 
practically  equivalent  to  a  denial  of  the  right  to  charge  them. 
It  cannot,  therefore,  be  sound. 

§  211.  Continaad — How  in  Prindpla. —  The  true  principle, 
and  its  result,  appear  to  be  as  follows.  By  the  unwritten  law, 
a  wife  may  charge  in  equity  her  separate  estate,  under  circum- 
stances in  which  a  court  of  law  would  deem  her  personally 
bound  by  contract  if  she  were  sole.^  This  is  the  substitute 
which  courts  of  equity  have  devised  in  place  of  the  legal  power 
to  contract ;  that  is,  when  a  court  of  equity  makes  a  married 
woman  a  feme  sole  as  to  her  separate  estate,  it,  instead  of 
authorizing  her  to  bind  her  person  by  contract,  authorizes  her 
to  charge  the  estate  in  like  manner  as  she  would  bind  her  per- 
son if  she  were  unmarried.  The  autliority  to  charge  the  estate, 
therefore,  is  not  an  equitable  substitute  for  the  authority  of 
a  person  in  her  own  right  to  convey,  but  a  substitute  for  the 
authority  to  contract.     In  this  condition  of  the  unwritten  law, 

>  Berry  v.  Bland,  7  Sm.  &  M.  77,  83,  B4 ;  Frost  o.  Doyle,  7  Sm.  &  M. 
68.  Something  like  this  seems  also  to  be  held  in  Minnesota,  Pond  v.  Car- 
penter, 12  Minn.  43a 

'  And  see  North  American  Canal  Co.  v.  Dyett,  7  Paige,  9. 

*  And  see  Cox  v.  Wood,  20  Ind.  54;  Moore  v,  McMillcn,  23  Ind.  78. 

*  Vol.  I.  §  855-857,  862,  876. 

*  See,  as  illustratiyc,  Vol.  I.  §  602.  •  Ante,  §  202. 
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legislation  endows  the  wife  with  a  new  iseparate  estate.  And 
the  courts  hold,^  that,  on  the  one  hand,  this  legislation  gives 
her  no  new  power  to  contract,  but,  on  the  other  hand,  the  old 
power  to  charge  the  separate  estate  can  be  applied  to  the  new. 
And  as,  under  the  unwritten  law,  a  woman  without  her  hus- 
band's concurrence  may  lose  her  lands  by  committing  a  tort, 
while  she  can  make  no  sole  conveyance  of  them  ;  ^  so,  under 
the  unwritten  law  also,  she  may  by  her  sole  act  of  charg- 
ing her  lands  in  equity  lose  them,  though  she  could  not  sell 
them  directly  without  the  joinder  of  her  husband  in  the  deed 
and  a  privy  examination.  And  this  comes  from  the  fact 
that  conveyances  and  charges  in  equity  are  different  things. 
If  the  statute,  like  the  Mississippi  one  before  quoted,^  has  ex- 
press negative  words,  —  that  is,  if,  after  prescribing  a  mode  of 
conveyance, it  adds,  "and  not  othertvise^^^ — there  may  be  some 
reason  for  saying,  that  the  negative  expression  changes  the 
rule.  Yel  we  have  seen,*  that,  in  Connecticut,  even  this  neg- 
ative form  of  expression,  as  to  a  "  sale  "  or  "  transfer,"  has 
been  held  not  to  cover  a  pledge. 

§  212.  Continued  —  Authoritias.  —  It  is  seen  that  the  Missis- 
sippi doctrine  rests  on  the  negative  words  of  the  statute,  — 
"  not  otherwise."  Therefore  the  Mississippi  cases  can  have 
little  weight  where  the  statute  is  not  in  this  form.  But,  where 
the  statutory  provisions  are  in  the  more  common  form,  it  is 
believed  that  many  cases  have  arisen  giving  scope  for  the  Mis- 
sissippi objection,  in  which  still  the  objection  was  not  taken. 
Of  these,  may  be  mentioned  some  in  New  Jersey.  The  statutes 
of  this  State  require  that  a  deed  conveying  the  wife's  land,  to 
be  valid,  shall  be  executed  jointly  with  the  husband,  and  she 
shall  be  privily  examined.  Yet,  where  mortgage  deeds  were 
made,  and  the  husband  joined,  but  there  was  no  privy  exami- 
nation,—  and  one  was  made  without  even  the  joinder  of  the 
husband,  —  the  court  held,  that,  though  these  deeds  were  nul- 
lities  as  mortgages,  they  were  still  sufficient  in  evidence  as 
valid  charges  in  equity.    They  did  not,  like  mortgages,  create 

1  Ante,  §  203,  204.  ■  Vol.  I.  §  842. 

»  Ante,  §  209.  *  Ante.  §  108. 
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liens  of  their  own  force ;  but,  like  other  charges  in  equity,  they 
became  liens  when  so  declared  by  the  court.^  And,  if  this  doc- 
trine is  sound,  it  settles  the  proposition,  that  a  wife  may  by  her 
sole  act  charge  her  estate  in  equity,  under  some  circumstances 
in  which  she  has  not  over  it  the  sole  power  of  conveyance. 

§  213.  Concloaion.  —  In  writing  this  chapter,  it  seemed  to 
the  author  specially  desirable  to  develop  the  principles  on 
which  the  law  of  the  subject  proceeds,  rather  than  enter  into 
an  extended  consideration  of  the  cases.  And  if  he  has  suc- 
ceeded in  making  the  principles  truly  and  clearly  appear,  he 
apprehends  that  not  much  difficulty  will  be  found  in  dealing 
with  future  questions. 

*  Armstrong  v,  Ross,  5  C.  E.  Green,  109 ;  Wilson  v.  Brown,  2  Beasley, 
277 ;  Harrison  v.  Stewart,  3  C.  £.  Green,  451. 
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CHAPTER  XVIII. 

EQUITABLE  AND  STATUTORY  LIENS  OF  BUILDERS. 

Sect.  214.  Introdaction. 
215-218.  The  Equitable  Doctrine. 
219-224.  Mechanics'  Liens  under  Statutes. 

.  §  214.  Scope  of  the  Chapter  —  How  divided.  —  It  is  pro- 
posed, in  this  chapter,  to  take  a  brief  view  of  the  wife's  equi- 
table charge  on  her  separate  estate  for  improvements  put  upon 
the  estate,  and  of  the  statutory  liens  of  mechanics  on  the 
wife's  separate  lands  for  the  like  improvements.  We  shall, 
therefore,  consider,  I.  The  Equitable  Doctrine ;  II.  The  Lien 
under  Mechanics'  Lien  Laws. 

J.  The  Equitable  Doctrine, 

§  215.  In  General.  —  There  is  a  difference  between  the  right 
of  a  married  woman  to  charge  in  equity  her  separate  estate, 
and  the  evidence  by  which  a  particular  charge  is  supported. 
And,  upon  both  of  these  two  distinct  things,  judicial  opinion 
in  this  country  is  in  all  sorts  of  conflict.  But  assuming  the 
right  in  a  particular  instance  to  exist,  all  opinions  concur  in 
the  proposition,  that,  if  the  woman  causes  improvements  to  be 
put  upon  her  separate  real  estate, — though  her  orders  are  infor- 
mal, though  there  js  no  writing,  and  no  allusion  in  any  way  to 
a  fund  from  which  payment  is  to  be  made, — the  party,  making 
at  her  request  the  improvements,  is  entitled  in  equity  to  enforce 
payment  out  of  her  separate  estate.^    And  possibly  there  is 

1  Yol.  I.  §  875 ;  Feake  o.  La  Raw,  6  C.  £.  Green,  269,  282 ;  Armstrong 
V,  Ross,  6  C.  E.  Green,  109 ;  Colvin  v.  Currier,  22  Rarb.  871 ;  Terry  i?. 
Hammonds,  47  Cal.  32 ;  Withers  v.  Sparrow,  66  N.  C.  129 ;  L^Amoureux 
V.  Van  Rensselaer,  1  Barb.  Ch.  34 ;  Dickerman  o.  Abrahams,  21  Barb. 
651. 
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something  like  authority  for  the  very  reasonable  proposition, 
that  this  is  so  when  the  improvements  are  necessary  for  the 
protection  or  profitable  use  of  the  estate,  even  in  some  cases 
where  no  general  right  is  admitted  in  the  wife  to  charge  the 
estate.* 

§  216.  Ifndar  Manied-'Women  StatntM  —  Indiana.  —  In  some 

of  our  States,  there  are  provisions  in  the  married-women  stat- 
utes bearing,  in  terms  or  by  interpretation,  on  this  subject. 
Thus,  in  Indiana,  the  married-women  statute  has  the  follow- 
ing :  ^'  No  lands  of  any  married  woman  shall  be  liable  for  the 
debts  of  her  husband ;  but  such  lands  and  the  profits  there- 
from shall  be  her  separate  property,  as  fully  as  if  she  was 
unmarried ;  provided,  that  such  wife  shall  have  no  power  to 
incumber  or  convey  such  lands,  except  by  deed,  in  which  her 
husband  shall  join."^  And  the  courts  do  not  construe  the 
proviso  so  strictly  as  to  nullify  the  part  which  precedes  it. 
Thus,  while  the  wife  has  no  general  power  to  charge  her  sepa- 
rate statutory  lands  without  the  concurrence  of  her  husband, 
because  it  would  be  contrary  to  the  proviso,  she  may  charge 
them  with  improvements  necessary  and  proper  for  a  full  and 
complete  enjoyment  of  them,  else  they  would  not  be,  in  the 
language  of  the  body  of  the  act, "  her  separate  property  as 
fully  as  if  she  was  unmarried."  ^  The  doctrine,  as  expressed 
by  Frazer,  J.,  in  one  case,  is,  that  the  statute,  botli  parts  being 
considered  together,  ^^  must  be  regarded  as  having  much  the 
same  effect  that  a  like  provision  would  formerly  have  wrought 
in  a  deed  of  settlement ;  that  to  allow  her  [the  wife]  to  charge 
her  real  estate  by  her  own  contracts  generally,  would  be  to 
render  the  restraint  which  the  statute  has  imposed  upon  her 
of  no  effect,  because  she  might  by  indirection  accomplish  the 

'  Magwood  V,  Johnson,  1  Hill  Eq.  228,  2S1.  But  see  Adams  v,  Mackey, 
6  Rich.  Eq.  76. 

'  Lindley  v.  Cross,  81  Ind.  106.  Consult,  in  this  connection,  ante,  §  209- 
212. 

'  Lindley  v.  Cross,  supra ;  Kantrowitz  v,  Prather,  81  Ind.  92 ;  Falkner  v, 
Colshear,  39  Ind.  201;  Moore  v,  McMillen,  23  Ind.  78;  Johnson  it.  Tute- 
wiler,  35  Ind.  353. 
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very  thing  that  the  statute  was  intended  to  prevent ;  and  that 
she  can,  therefore,  charge  her  real  estate  by  such  contracts 
only  as  are  reasonably  calculated  to  make  the  estate  profitable 
to  her,  or  to  preserve  it,  or  to  protect  her  title  thereto.  So 
much  power  seems  necessary  to  accomplish  the  purpose  of  the 
statute,  by  making  available  the  rights  which  the  legislature, 
with  a  purpose  to  remedy  the  old  law  and  favor  married 
women,  plainly  gave.  More  than  that  cannot  be  justified  by 
any  sound  principle  of  statutory  construction."  ^ 

§  217.  ContinQed  —  Pannsylvanla.  —  By  a  construction  some- 
what like  that  of  the  Indiana  courts,  the  courts  of  Pennsyl- 
vania hold,  that  the  wife  may,  under  the  statute,  contract  debts 
for  repairs  and  improvements  of  her  separate  statutory  real 
estate,  necessary  for  its  preservation  and  enjoyment.^ 

§  218.  Procoramaiit  of  "Wife  — Hnsband.  —  In  these  cases,  it 
is  not  sufficient  that  the  husband  of  his  own  motion  orders  the 
repairs  or  improvements  on  the  wife^s  land ;  they  must  be  done 
by  her  procurement,  either  directly  or  through  her  agent; 
though  the  husband  may  be  her  agent  for  this  purpose,  as  for 
any  other,  if  she  constitutes  him  such.^  Thus,  in  an  Indiana 
case,  Worden,  J.,  observed :  "  While  we  recognize  the  right  of 
a  married  woman  to  charge  her  real  estate  with  contracts  for 
such  improvements  as  are  necessary  and  proper  for  its  full  and 
complete  enjoyment,  we  do  not  recognize  the  right  of  the  hus- 
band to  thus  charge  it  by  his  contract.  He  has  no  more  au- 
thority to  thus  charge  his  wife's  estate  than  if  he  were  not  her 
husband.  He  may,  to  be  sure,  unite  with  her  in  a  conveyance 
or  mortgage  of  her  land,  but  otherwise  he  has  no  control  over 
it,  or  power  to  incumber  it."  *    And  if  the  husband  or  the 

>  Smith  V.  Howe,  31  Ind.  233.  234. 

•  Murray  v,  Keyes,  11  Casey,  Pa.  384;  Lippincott  v,  Hopkins,  7  Smith, 
Pa.  328 ;  Lyon  v.  Swayne,  7  Philad.  154 ;  Heugh  r.  Jones,  8  Casey,  Pa.  432 ; 
Branner^s  Appeal,  11  Wright,  Pa.  67;  Murray  v,  Keyes,  11  Casey,  Pa. 
384 ;  Mahon  v.  Gormley,  12  Harris,  Pa.  80.     See  ante,  §  177. 

'  Ainsley  v.  Mead,  3  Lans.  116;  Dickerman  t;.  Abrahams,  21  Barb.  551 ; 
Capp  V.  Stewart,  38  Ind.  479. 

^  Johnson  v,  Tutewiler,  35  Ind.  353,  355. 
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trustee  orders  the  repairs  or  improvements,  and  the  credit  is 
actually  given  to  the  person  so  ordering  them,  not  to  the  wife, 
or  her  separate  estate,  such  estate  cannot  be  charged  with 
them.^  There  is  in  the  books  something  like  authority  or 
judicial  intimation,  that,  if  labor  and  materials  actually  go  to 
the  improvement  of  the  separate  estate,  they  are  chargeable 
thereon  though  not  placed  there  by  the  order  or  procurement 
of  the  wife  ;  ^  but  such  is  not  the  actual,  or,  at  least,  the  better 
doctrine.  Consequently  in  one  of  the  New  York  courts  it  was 
held,  and,  the  author  submits,  correctly,  that,  where  a  husband 
falsely  represented  himself  to  be  the  owner  of  a  house  and 
lot  which  really  belonged  to  his  wife,  and  by  means  of  the 
false  representatipns  procured  of  the  plaintiffs  materials  for 
repairing  the  house,  giving  his  own  note  for  the  amount, — 
the  wife  not  being  privy  to  the  transaction,  and  not  knowing 
where  or  how  the  materials  were  procured,  nor  yet  sanctioning 
the  act,  nor  promising  to  pay,  —  her  separate  estate  could  not 
be  charged  with  the  debt,  tliough  the  materials  actually  went 
to  its  improvement.^  And  in  like  manner  it  was  adjudged  in 
Wisconsin,  that  a  material  man  has  no  lien  on  a  building  which 
is  the  separate  property  of  the  wife  of  one  to  whom  he  has  sold 
materials,  merely  because  used  in  its  erection,  if  sold  on  gen- 
eral account,  without  reference  to  their  use.*    The  circum- 

1  Mulhall  t;.  William^  32  Ala.  489. 

»  Wood  V.  Sanchey,  3  Daly.  197 ;  Falkner  v.  Colshear,  89  Ind.  201 ; 
White  ».  McNett,  33  N.  Y.  371. 

'  Corning  r.  Lewis,  54  Barb.  51,  36  How.  Pr.  425. 

^  Esslinger  v.  Huebner,  22  Wis.  632.  In  like  manner,  in  Missouri,  the 
fact  that  a  husband  who  was  trustee  of  his  wife^s  separate  property  created 
debts  for  its  improvement  does  not  make  the  debts  an  equitable  lien  on  the 
property,  in  a  case  where  there  is  no  deed  or  other  appropriate  instrument 
in  writing  executed  by  her.  Said  Adams,  J. :  <*  The  law  is  well  settled  that 
a  married  woman  holding  separate  property  may  create  debts  in  reference 
to  such  property,  and  thereby  bind  it  in  equity  for  their  payment.  The  diffi- 
culty in  this  case  is,  that  there  is  not  a  particle  of  proof  that  Mrs.  De  Lassus 
created  the  debts  in  question,  or  authorized  her  husband  to  do  so  in  her 
name.  The  lumber  was  ordered  by  him,  and  it  may  be  that  he  acted  as 
trustee,  intending  to  secure  the  debt  by  mortgage  on  the  property ;  but  the 
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stance  that  work  was  done  or  materials  used  for  the  improve- 
ment of  the  separate  estate,  if  within  the  knowledge  of  the 
woman,  may.  furnish  a  presumption  of  fact  for  the  considera- 
tion of  the  jurj ;  but  it  cannot  go  further,  and  conclude  the 
case  in  matter  of  law.^ 

II,  The  Lien  under  Mechanics*  lAen  Laws, 

§  219.  General  View.  -r-To  make  a  lien  of  this  sort  effectual, 
it  is  simply  necessary  that  the  statute  giving  the  lien  be  fully 
and  accurately  complied  with.  The  statutes  on  this  subject, 
in  our  several  States,  differ  somewhat  in  their  terms ;  but  there 
are  a  few  principles  and  points  a  consideration  of  which  will 
be  helpful  everywhere. 

§  220.  The  Contract.  —  Under  most  and  perhaps  all  of  the 
statutes,  one  element  necessary  to  the  lien  is  that  the  labor  or 
materials  shall  have  been  furnished  pursuant  to  a  "  contract  or 
agreement "  (or  other  words  of  the  like  meaning)  with  the 
owner  of  the  land.  The  consequence  is,  that  a  doctrine  is 
applicable  to  the  statute  similar  to  one  discussed  under  our 
last  sub-title ;  ^  namely,  that  a  contract  with  a  person  other 
than  the  owner  will  not  be  adequate.  For  example,  a  lien  on 
the  wife's  land  cannot  be  effected  if  the  contract  is,  not  with 
her,  but  the  husband.^  Yet  if  the  husband  is  the  agent  of  the 
wife,  and  the  contract  is  made  with  her  acting  by  him,  she  is 
bound  the  same  as  though  it  was  directly  with  hcr.^ 

Bimple  fact  of  his  ordering  the  lumber,  or  creating  the  debt  as  her  trustee, 
did  not  thereby  create  a  lien  on  her  property.  As  trustee,  the  husband, 
under  the  deed  of  trust,  had  the  power  to  encumber  the  property,  but  he 
could  not  do  so  simply  by  creating  a  debt.  He  could  only  encumber  it  by 
deed,  or  some  appropriate  instrument  of  writing  executed  by  him  for  that 
purpose.  The  plaintiff  might  have  required  this  before  parting  with  his  lum- 
ber.^ Drobe  v.  De  Lassus,  51  Misso.  165,  167. 
^  Westgate  v.  Munroe,  100  Mass.  227. 

•  Ante,  I  218. 

'  Spinning  v.  Blackburn,  13  Ohio  State,  131 ;  Knott  v.  Carpenter,  3  Head, 
542 ;  Miller  v.  HoUingsworth,  33  Iowa,  224 ;  Johnson  v.  Tutewiler,  35  Ind. 
853 ;  Pell  v.  Cole,  2  Met.  Ky.  252,  254. 

*  Burdiek  o.  Moon,  24  Iowa,  418. 
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§221.  Continuad  —  "Wife's  Zianda  at  Common  Iaw.  —  Now, 
under  the  rules  of  the  common  law,  a  wife  cannot  enter  into 
any  contract ;  the  consequence  of  which  is,  that,  if  she  owns 
reversions  in  real  estate  at  the  common  law,  she  cannot  bind 
those  reversions  by  a  mechanics'  lien.^  In  the  words  of  Shaw, 
G.  J.,  ^'  as  the  lien  is  created  by  statute,  as  incident  to  the  con- 
tract, when  there  is  no  valid  contract  there  is  no  lien  ; "  and 
the  rule  is  not  different  though  the  husband  join  the  wife  in 
the  attempted  contract.^  But  this  rule  may  be  changed  by  the 
special  terms  of  the  statute  ;  and  it  is  held  to  be  so,  for  in- 
stance, in  Missouri,  where  a  married  woman  may  bind  her 
common-law  reversions  by  a  mechanics'  lien.  The  statute  and 
its  construction  were  once  explained  by  Bliss,  J.,  thus  :  ^'  Sec- 
tion 1  of  the  Act  provides  for  liens  upon  property  for  work, 
&c., '  under  or  by  virtue  of  any  contract  with  the  owner  and 
proprietor  thereof,'  ifec.  Section  21  defines  who  are  owners, 
and  is  as  follows :  ^  Every  person,  including  all  cestui  que 
trusts^  for  whose  immediate  use,  enjoyment,  and  benefit  any 
building,  erection,  or  improvement  shall  be  made,  shall  be  in- 
cluded by  the  words  "  owner  or  proprietor  "  thereof,  under  this 
chapter,  not  excepting  such  as  may  be  minors  over  the  age  of 
eighteen  years,  or  married  women.'  .  .  .  Their  disability  to  con- 
tract is  pro  tanto  expressly  removed ;  and,  while  the  mechanic 
might  not  be  able  to  obtain  a  general  judgment  against  her,  he 
shall  be  entitled  to  a  lien  upon  the  property  improved  by  his 
labor,  in  the  same  manner  as  though  it  belonged  to  the  hus- 
band and  the  contract  were  made  with  him."^ 

§  222.  Continned  —  Separate  Estate,  Statutory  and  Equitable. 

—  When  the  land  is  the  wife's  separate  estate,  other  con- 
siderations arise.  Though  she  cannot  enter  into  general  con- 
tracts, yet  she  can  contract  in  equity  in  respect  of  it.  Is  this 
power  of  contracting  in  equity  sufficient  to  answer  the  terms 
of  the  mechanics'  lien-law  statutes  ?  It  is  believed  to  be  im- 
material to  this  question,  whether  the  estate  is  an  'equitable 

>  Rogers  v.  Fhillips,  3  Eng.  866. 
•  Kirby  v,  Tead,  13  Met.  149,  158. 
'  Tucker  v,  Gest,  46  Misso.  339,  341. 
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one,  or  the  wife's  legal  land  under  married-women  statutes 
which  give  no  general  power  to  contract.  In  a  Mississippi 
case,  where  the  proceeding  was  at  law,  not  in  equity,  and  the 
contract  with  the  mechanic  was  made  by  husband  and  wife 
acting  jointly,  it  was  held  that  the  lien  did  not  attach.^  Of 
course,  the  result  would  have  been  the  same  if  the  husband 
had  not  joined  in  the  attempted  contract.  In  New  York,  in  a 
case  where  the  wife  alone  was  the  party  to  the  contract,  made 
through  the  husband  as  her  agent,  and  the  proceeding  was  not 
purely  at  law,  the  Court  of  Appeals  held  that  the  lien  was 
created.^    And  it  appears  to  be  the  better  general  doctrine, 

'  Selph  r.  Howland,  23  Missis.  264;  Gray  v.  Pope,  35  Missis.  116.  In 
the  latter  of  tbes^  cases,  Handy,  J.,  said :  **  It  is  settled  by  this  court,  in  the 
case  of  Selph  v,  Uowland,  that  a  married  woman  is  incapable  of  binding  her- 
self or  her  separate  property,  at  law,  by  her  contracts ;  and  hence,  that  her 
separate  estate  is  not  chargeable  for  work  and  labor,  or  materials  for  build- 
ing upon  her  separate  property,  upon  a  proceeding  to  enforce  a  lien  created 
by  the  statute.  That  case  ....  proceeds  upon  the  reason  of  the  general 
incapacity  oftLfeme  covert,  who  holds  property  to  her  sole  and  separate  use, 
to  charge  it  with  her  contracts  at  law,  whether  she  holds  the  property  to  her 
separate  use  and  in  her  own  name  under  our  statutes,  or  through  the  medium 
of  a  trustee,  in  whose  name  the  legal  title  is,  for  her  use.*^  p.  117. 

*  Hauptman  v.  Catlin,  20  N.  Y.  247,  24S,  Denio,  J.,  observing:  <*Even 
before  the  late  statutes  respecting  married  women,  they  were  regarded  as 
femes  sole  in  respect  to  their  separat-e  property,  and  were,  as  to  such  prop- 
erty, liable  on  their  contracts  respecting  the  same,  to  the  same  extent  as 
though  they  were  not  under  the  disability  of  coverture.  The  Act  of  1849 
gave  them  an  unlimited  right  to  take,  hold,  and  convey  real  and  personal 
property.  It  should  also  be  added  that,  prior  to  the  enactment  of  the  lien 
law  under  consideration,  the  legislature  had  abolished  the  distinction  between 
legal  and  equitable  remedies.  This  being  the  state  of  the  law,  we  are  to 
determine  whether  the  real  estate  of  married  women  is  within  the  purview 
of  the  lien  law,  or  is  exempt  from  its  operation.  We  may  admit  that  the 
Act  of  1849  did  not  enlarge  the  capacity  of  a  married  woman  to  make  con- 
tracts. She  could  already  contract  for  repairs  or  improvements  to  her  sep- 
arate estate  as  fully  as  one  not  under  any  disability  could  do  it.  The  remedy 
of  the  other  contracting  party  was  for  a  time  con6ned  to  the  Court  of  Chan- 
cery ;  but,  when  the  lien  law  was  passed,  it  might  be  sought  in  the  same 
forum  and  under  the  same  forms  of  proceeding  as  though  the  claim  came 
within  the  description  of  demandis  formerly  called  legal.  Her  title  to  her 
estate  had  also,  by  force  of  the  law  of  1849,  become  a  legal  one.     She  held 
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that,  whether  the  proceeding  to  enforce  the  mechanics'  lien  is 
before  a  court  of  law  or  a  court  of  equity,  the  contract  of 
the  married  woman  holding  the  separate  estate,  whether 
made  by  her  jointly  with  her  husband  or  not,  will  be  held 
sufficient.^ 

§  223.  How  in  Principle.  —  Indeed,  how  can  the  result  be 
otherwise?  Before  the  statute  giving  the  mechanics'  lien 
was  passed,  the  wife  had  power  to  charge  her  separate  estate 
in  equity  in  the  very  case,  as  we  saw  under  our  first  sub- 
title. As  to  married  women  and  their  separate  estates,  there- 
fore, the  statute  merely  regulates  the  lien.  And  what  was  held 
to  be  a  contract  under  the  unwritten  law  must  be  held  to  be 
such  also  under  the  statute ;  for  every  statute  is  to  be  inter- 
preted in  harmony  with  the  prior  law.^  Thus  we  have  ascer- 
tained tlie  true  rule  of  interpretation,  and  plainly  it  can  make 
no  difference  whether  the  proceeding  is  carried  on  in  one  tri- 
bunal or  another.  In  a  large  part  of  our  States,  all  equity 
causes  are  heard  in  the  courts  of  common  law,  and  it  is  very 
familiar  learning  that  the  principles  which  then  govern  in 
these  causes  are  the  same  as  when  they  are  heard  before  a 
chancellor. 

§  224.  In  "^liting.  —  In  Kentucky  it  was  held,  that  a  note 
executed  jointly  by  a  husband  and  his  wife,  in  payment  for 

as  if  she  were  unmarried,  and  the  intervention  of  trustees  was  not  required. 
Then  the  lien  law  was  passed,  which  subjected  all  owners  of  houses  and 
buildings  to  a  lien  to  secure  the  performance  of  their  contracts  for  their 
construction  and  repairs.  There  was  no  exception  in  terms  in  favor  of  mar- 
ried  women,  and  there  is  none  in  the  nature  of  the  case,  or  in  reason,  policy 
or  convenience.  Under  the  power  conferred  by  the  Act  of  1849  to  convey 
their  real  property,  '  or  any  interest  or  estate  therein,  and  the  rents,  issues 
and  profits  thereof,  in  the  same  manner  and  with  the  like  effect  as  if  they 
were  unmarried,*  a  married  woman  may,  without  doubt,  make  a  valid  mort- 
gage of  her  lands,  under  which  her  equity  of  redemption  may  be  foreclosed 
as  in  other  cases.  When,  therefore,  a  general  statute  gives  a  lien  against 
all  owners  who  shall  become  parties  to  certain  contracts,  married  women,  as 
well  as  unmarried  ones  and  men,  are  embraced.^ 

'  Greenough  v.  Wiggington,  2  Greene,  Iowa,  435;  Tucker  o.  Crest,  46 
Misso.  339.    And  see  Phillips  on  Mechanics*  Liens,  §  98-100. 

*  Ante,  §  12,  18. 
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lumber  used  in  repairing  a  house  which  belonged  to  the  latter, 
is  a  sufficient  "  evidence  in  writing,"  under  a  statute,  to  sup- 
port a  mechanics'  lien.^  In  Rhode  Island,  under  the  Revised 
Statutes  of  1857,  c.  150,  §  1,  the  husband,  to  subject  the  wife's 
land  to  a  mechanics'  lien,  must  have  her  tvritten  consent.^ 


>  Marsh  v.  Alford,  5  Bash,  392. 
*  Briggs  r.  TituB,  7  R.  I.  441. 
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CHAPTER  XIX. 

( 

HOW  THE  STATUTORY  CAPACITIES  OF  MARRIED  WOMEN 
COMBINE  WITH  THEIR  CAPACITIES  AND  INCAPACITIES  UN- 
DER THE  UNWRITTEN  LAW. 

§  225.  In  Gteneral  —  Purpose  of  this  Chapter.  —  We  saw,  in 
the  first  volume,  that  the  unwritten  law  of  married  women  is, 
to  a  considerable  extent,  made  up  of  a  combination  of  con- 
tradictory things.  For  example,  by  this  law,  a  married  woman 
has  no  capacity  to  enter  into  a  contract,  —  a  proposition  good 
in  the  courts  of  the  common  law.  By  this  law,  also,  she  can 
enter  into  contracts  almost,  not  quite,  as  freely  as  if  she  were 
9k  feme  9ole^  —  a  proposition  good  in  the  equity  tribunals,  as  to 
things  over  which  they  have  a  jurisdiction.  She  is,  in  legal 
contemplation,  one  person  with  her  husband  —  but  she  is  not. 
In  short,  the  whole  thing  is  a  labyrinth,  perfectly  plain  to  those 
who  study  its  windings  sufficiently  to  understand  them,  but 
obscure  to  those  who  do  not.  These  late  statutes,  instead  of 
reducing  the  labyrinth  to  smaller  proportions,  have  added  to 
it.  The  main  purpose  of  the  present  volume  is  to  show  how 
the  old  paths  and  the  new  intersect  one  another,  and  where 
they  coincide,  not  merely  as  seen  in  the  statutory  terms,  but 
more  especially  in  the  rules  and  the  reasons  by  which  the 
terms  are  interpreted.  In  this  chapter,  the  attention  of  the 
reader  is  directed  to  a  particular  view  of  the  subject,  in  a  man> 
ner  which,  it  is  hoped,  will  be  helpful  to  him.  Its  presenta- 
tion of  doctrines  is  intended  merely  for  those  who  read  and 
think ;  but  no  one  who  does  not  do  both,  and  do  them  dili- 
gently and  faithfully,  will  be  much  benefited  by  opening  any 
book  on  the  law  of-  married  women,  so  complex  is  the  subject 
itself. 

§  226.    Prior   IUu8tratioii8  —  Charge  —  Convey.  —  We   have 
already,  in  this  volume,  seen  how  in  various  particulars  the 
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married-women  statutes  combine  with  the  unwritten  law  of  the 
subject,  and  work  out  results  which  cannot  be  said  to  proceed 
from  either  the  former  or  the  latter  alone.  Thus,  for  example, 
by  the  unwritten  law  a  married  woman  has  no  power  to  charge 
in  equity  any  other  than  her  equitable  property,  but  this  prop- 
erty she  can  charge.  The  married-women  statutes  ordinarily 
contain  no  provision  for  charging  the  separate  statutory  estate. 
Yet,  when  the  unwritten  law  and  the  statutes  combine,  the 
result  is,  that,  from  the  combination,  proceeds,  as  we  have  seen,^ 
the  power,  unknown  to  either,  of  charging  in  equity  this  new 
sort  of  property.  And  if  the  statute  is  silent  in  regard  to  the 
right  of  the  woman  to  convey  this  new  species  of  estate,  the 
unwritten  law  combines  with  the  statute,  and  the  two,  working 
together,  give  her  in  some  respects  the  same  right  of  convey- 
ance which  she  would  have  had  in  equity  if  the  thing  were 
separate  equitable  property,  and  in  other  respects  the  right 
which  she  would  have  if  it  were  legal  land  in  reversion.  This 
has  been  already  explained.^  And  other  things  of  the  like 
general  sort  have  been  explained,  not  necessary  to  be  specifically 
referred  to  here. 

§  227.  Ho^w,  in  Principle,  the  Combined  Bffeot  is  to  be  asoer- 
tabied  —  Formula.  —  It  would  be  very  helpful  to  us,  in  the  re- 
maining discussions  of  this  volume,  if  we  could  find  some 
formula,  of  easy  application,  whereby  to  work  out  the  results 
of  all  the  various  combinations  of  written  and  statutory  law 
on  this  subject.  But,  in  the  nature  of  things,  such  a  single 
formula  cannot  be ;  while  yet  there  may  be  a  formula  of  ex- 
tensive, though  not  universal,  applicability.  And  it  is  believed 
that  such  a  formula  is  the  following.  When  an  estate,  unknown 
to  the  prior  law,  is  created  by  statute  in  a  married  woman, — 
being  a  separate  estate  yet  not  equitable,  a  legal  estate  yet  a 
separate  one,  partaking  of  the  nature  in  part  of  the  former 
equitable  estate  and  in  part  of  the  former  legal,  but  being 
neither  the  one  nor  the  other  in  complete  proportions, — 
the  court  will  select  alike  from  the  prior  legal  doctrines  and 

1  Ante,  §  203,  204.  '    Ante,  §  174  et  seq. 
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the  prior  equitable  ones  such  rules  as  best  harmonize  with  the 
whole  body  of  unwritten  and  written  laws  and  with  the  rea- 
sons on  which  the  new  statute  proceeds,  and  will  so  incor- 
porate them  with  the  statute  as  to  work  out  from  the  whole,  as 
far  as  the  legislative  terms  permit,  the  perfected  and  beneficent 
system  which  the  legislature  is  presumed  to  have  intended.^ 
If  this  formula  should  seem  to  any  reader  to  be  lacking  in  the 
capacity  to  conduct  us  to  precise  and  certain  results  in  every 
case,  let  him  reflect  that  it  could  not  be  otlierwise.  It  is  to  be 
applied,  under  combinations  of  circumstances  more  or  less  di- 
verse, by  judges  of  dissimilar  mental  conformation  and  practi- 
cal habits  ;  hence  it  is  not  possible  tliat  the  results  should  be 
quite  uniform,  and  always  ascertainable  in  advance.  The  re- 
sults wrouglit  by  mathematical  processes  are  almost  the  only 
ones  in  which  all  men  agree.  But  this  formula,  if  accepted, 
will  lead  the  courts  of  our  several  States  to  doctrines  as 
nearly  uniform,  and  as  easily  ascertained  in  advance,  and  as 
beneficial,  as  the  nature  of  the  case  will  permit.  It  could  not 
be  more  precise ;  and  its  correctness,  in  legal  principle,  appears 
on  its  face. 

§  228.  The  Fonnula,  oomtiimad.  —  This  formula,  as  just  ob- 
served, is  not  adequate  to  solve  every  question  which  may 
arise  under  these  married-women  statutes.  But  it  is  believed 
to  be  adequate  to  a  large  proportion  of  them,  and  especially  to 
those  within  the  scope  of  the  next  following  chapter.  When- 
ever a  question  as-  to  the  capacity  of  a  married  woman  in 
re8i)ect  of  her  separate  property  under  the  statutes  presents 
itself,  and  the  statutes  furnish  no  solution  of  tlie  question,  it 
is  believed  that  resort  should  be  had  to  the  unwritten  law, 
and  that  the  true  doctrine  will  be  found  there.  And  the  court 
may  look  into  either  the  equitable  rules  or  the  legal  ones, 
and  select  from  the  one  or  the  other  or  both  such  as  are  appli- 
cable to  the  case,  within  the  limitations  stated  in  the  formula 
itself. 

§  229.   niiutrationB.  —  For  illustrations,  showing  how  this 

1  CoDsalt,  in  connectton  with  this,  ante,  §  12,  18,  21,  26,  87,  57-73. 
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formula  is  applied,  the  reader  is  referred  to  the  entire  discus- 
sions of  this  volume.  The  matter  is  here  presented  in  a  sepa- 
rate chapter,  for  the  purpose  of  distinguishing  it  from  the  rest 
of  the  work,  and  giving  it  force  and  point ;  and  because  it  is 
specially  pertinent  as  an  introduction  to  the  next  chapter.  In- 
deed, in  the  next  chapter,  some  of  the  most  apt  illustrations 
of  our  formula  are  to  be  found. 
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CHAPTER  XX. 

THE  POWER  OF  THE  WIFE  UNDER  THE  STATUTES  TO  ENTER 

INTO  CONTRACTS. 

Sect.  280,  281.  Introdaction. 

282-242.  Leading  PriDciples,  and  how  applied. 
248-252.  Specific  Details. 

§  230.  Gteneral  View.  —  The  last  brief  chapter  is  meant  spe- 
cially as  an  introduction  to  this  one.  In  some  of  the  chap- 
ters which  preceded  it,  concerning  conveyances  and  charges  by 
the  wife  of  her  separate  estate,  her  power  of  contract  was  in 
some  measure  considered ;  for  a  conveyance  is  a  contract,  and 
so  is  a  charge.  And  it  is  manifest  from  the  discussions  in 
those  chapters,  that  the  capacity  to  enter  into  contracts  and 
the  methods  of  contracting  will  in  a  measure  vary  with  the 
changing  statutory  provisions  ;  and  sometimes  with  the  cause, 
as  being  an  equitable  or  legal  one,  in  which  the  question  arises. 
It  will  become  necessary,  therefore,  in  this  chapter,  to  draw  out 
the  discussion  somewhat  into  detail,  while  at  the  same  time  we 
keep  in  mind  those  legal  principles  which  underlie  and  control 
the  subject. 

§231.  How  the  Chapter  divided.  —  We  shall  consider,  I. 
Some  Leading  Principles  and  their  Applications ;  II.  Specific 
Details. 

J.  Some  Leading  Principles  and  their  Applications. 
§  232.  No   (General  Power  of  Contract.  —  One   of    the  most 

obvious  propositions  is,  that  statutes  which  merely  give  to  the 
wife  a  separate  estate  in  her  property,  instead  of  leaving  it  to 
pass  to  her  husband  under  the  rules  of  the  common  law,  do 
not  by  implication  invest  her  with  the  general  power  of  con- 
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tract.^  And  this  proposition  results  from  the  formula  laid 
down  in  our  last  chapter  ;  ^  because,  bj  the  prior  law,  both  as 
administered  in  the  courts  of  law  and  in  the  courts  of  equity, 
the  general  power  of  contract  does  not  belong  to  a  married 
woman.  Thus,  in  Maine,  it  was  observed  by  Appleton,  J.,  in 
a  case  in  which  it  was  sought  to  hold  the  wife  jointly  with  the 
husband  :  '^  The  common  law  remains  in  full  and  unimpaired 
vigor,  unless  it  is  changed  by  legislative  enactment.  The 
statute  of  1848,  c.  73,  upon  which  the  counsel  for  the  plaintiff, 
relies,  is  entitled  ^  An  Act  in  addition  to  an  Act  to  secure  to  Mar- 
ried Women  their  Rights  in  Property.'  The  act  referred  to, 
and  the  preceding  acts  on  the  same  subject,  do  not  authorize  a 
married  woman  to  enter  generally  into  contracts  in  her  own 
behalf.  Neither  do  they  empower  her  to  become  a  joint  con- 
tractor with  her  husband.  New  rights  are  given,  new  powers 
are  conferred  upon  her,  but  they  are  limited  to  those  necessary 
for  the  protection  of  her  private  estate.  She  is  *•  entitled  to  the 
appropriate  remedies  as  authorized  by  law  in  other  cases  to 
enforce  and  protect  her  rights  thereto ;  and  she  may  commence, 

4 

>  Ante,  §  175  and  note,  178,  180,  203,  204,  206,  207 ;  Jones  v,  Cros- 
tbwaite,  17  Iowa,  393;  Rodemeyer  r.  Rodman,  5  Iowa,  426;  MoKee  v, 
Reynolds,  26  Iowa,  578 ;  Johnson  v.  Rugg,  18  Iowa,  137 ;  Wolff  v.  Van 
Metre,  19  Iowa,  134;  Tracy  v.  Keith,  11  Allen,  214;  Hovey  v.  Smith.  22 
Mich.  170 ;  Morris  o.  Palmer,  32  Missis.  278 :  Tucker  v.  Cocke,  32  Missis. 
184;  Kavanaugh  v.  Brown,  1  Texas,  481;  Wooster  v.  Northrup,  5  Wis. 
245 ;  Draper  v.  Stouvenel,  35  N.  Y.  507  ;  Yale  v.  Dederer,  22  N.  Y.  450 ; 
Robinson  0.  Rivers,  9  Abbott  Pr.  n.s.  141;  Parker  u.  Lambert,  31  Ala. 
89;  Eckert  v.  Renter,  4  Vroom,  266;  Ames  v.  Foster,  42  N.  H.  381; 
Pollen  0.  James,  45  Missis.  129;  Stephenson  v.  Osborne,  41  Missis.  119, 
125 ;  Whitworth  v.  Carter,  43  Missis.  61 ;  Dunbar  v,  Meyer,  43  Missis.  679 ; 
Davis  0.  Foy,  7  Sm.  &  M.  64;  Pond  v.  Carpenter,  12  Minn.  430;  Bauer  v. 
Bauer,  40  Misso.  61 ;  Morgan  v,  Andriot,  2  Hilton,  431 ;  Switzer  r.  Valen- 
tine, 4  Duer,  96;  Lord  v,  Parker,  3  Allen,  127;  Alexander  v,  Saulsbury, 
87  Ala.  375,  877;  Reel  v.  Overall,  39  Ala.  138;  Owen  v.  Cawley.  36  N.  Y. 
600 ;  Clyde  v,  Keister,  1  Grant,  Pa.  465,  8  Casey,  Pa.  85 ;  Glass  v.  War- 
wick, 4  Wright,  Pa.  140;  Caldwell  v.  Walters,  6  Harris,  Pa.  79;  O'Daily 
V,  Morris,  31  Ind.  Ill ;  Stevens  v.  Parish,  29  Ind.  260;  Coats  v.  McEee,  26 
Ind.  223 ;  Albin  v.  Lord,  39  N.  H.  196. 

*  Ante,  §  227. 
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prosecute,  or  defend  any  suit  in  law  or  equity,  to  final  judgment 
and  eijcecution,  in  her  own  name,  in  the  same  manner  as  if  she 
were  unmarried  ;  or  she  may  prosecute  and  defend  such  suits 
jointly  with  her  husband.'  The  right  to  commence  suits,  or  to 
defend  against  those  commenced,  and  the  liabilities  resulting 
therefrom,  must  be  restricted  to  the  general  objects  of  the  act, 
and  cannot  be  enlarged  or  extended  without  doing  violence  to 
the  natural  import  of  the  language  used,  or  to  the  intention  of 
the  legislature  as  expressed  in  such  language."  ^ 

§  283.  Express  Fewer  of  Contract  —  Partial  —  FoU  —  Bffaasa- 
cfanaettB  —  BCaine  —  "Wife    Surety  for   Husband. — In  many   of 

our  States,  however,  the  statutes  expressly  give  to  the  wife  the 
power  of  contract,  either  full  and  complete,  or  in  part ;  and, 
of  course,  in  such  circumstances,  she  has  whatever  power  the 
statutes  confer.  Thus,  a  recent  enactment  in  Massachusetts  is 
in  the  broad  terms,  that  ^^  a  married  woman  may  .  .  .  make 
contracts  oral  and  written,  sealed  and  unsealed,  in  the  same 
manner  as  if  she  were  sole."  ^  And  in  Maine  it  was  provided 
in  1866,  that  ^'  the  contracts  of  any  married  woman,  made  for 
any  lawful  purpose,  shall  be  valid  and  binding,  and  may  be 
enforced  in  the  same  manner  as  if  she  were  sole."  *  Of  course, 
such  a  statute  as  this  is  prospective  only,  and  has  no  effect  on 
past  transactions  ;  ^  for  example,  it  does  not  apply  to  a  prom- 
issory note  made  before  it  was  enacted.^  Whether,  as  to  future 
acts,  any  limit  is  to  be  found  by  construction  to  it,  we  may  not 
with  certainty  anticipate.  It  has  been  held  to  make  a  contract 
of  suretyship,  entered  into  by  the  married  woman,  binding  on 

'  Davis  V.  Millett,  34  Maine,  429, 4S0, 431 .  And  see  further,  as  to  Maine, 
Swift  V.  Luce,  27  Maine,  285;  Colby  v.  Lamson,  39  Maine,  119;  Oxnard  o. 
Swanton,  39  Maine,  125  ;  Fuller  v.  Bartlett,  41  Maine,  241 ;  Eaton  v.  Ka- 
son,  47  Maine,  132 ;  Ayer  o.  Warren,  47  Maine,  217.  The  power  to  enter 
into  contracts  was  afterward  considerably  enlarged  in  this  State.  Duren  v, 
Getcheli,  55  Maine,  241 ;  Bryant  o.  Merrill,  55  Maine,  515 ;  Mayo  v,  Hutch- 
inson, 57  Maine,  546 ;  Lee  v.  Lanahan,  59  Maine,  478. 

'  Mass.  Stat,  of  1874,  c.  184,  §  1. 

'  Maine  Pub.  Laws  of  1866,  c.  52. 

*  Lee  V,  Lanahan,  59  Maine,  478. 

'  Bryant  r.  Merrill,  55  Maine,  515. 
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her.^  In  one  case,  where  she  was  surety,  not  for  a  stranger, 
bnt  for  her  husband,  she  was  held  not  to  be  bound  ;  but,  in  the 
facts  of  the  case,  the  undertaking  of  suretyship  was  without 
consideration,  and  the  same  judgment  would  have  been  ren- 
dered if  any  indifferent  person  had  stood  in  her  place.  She 
bad  put  her  name  to  her  husband's  promissory  note  long  after 
it  was  originally  executed,  and  with  no  fresh  consideration.^ 
And  there  appears  to  be  no  reason  in  principle  why  a  wife  may 
not  be  a  surety  for  her  husband  the  same  as  for  a  stranger.^ 

§  234.  Partial  Power  of  Contract,  continaed.  — But,  in  most 
of  our  States,  if  there  is  any  express  power  of  contract  given 
to  the  wife  by  the  statutes,  the  power  is  only  partial.  The 
statutes  conferring  such  partial  power  are  diverse  in  terms  ; 
and  it  is  better  that  our  discussions  of  them  should  be  inter- 
spersed, through  this  volume,  with  other  matter  to  which  they 
are  germane,  under  other  heads.  But  the  reader  may  find  it 
convenient  to  consult  the  cases  referred  to  in  a  note.  If  they 
are  repeated  in  the  other  connections,  he  can  ascertain  this 
fact,  and  the  places,  by  turning  to  the  "  Index  to  Cases  cited."  * 

^  Mayo  V.  Ilatchinson,  57  Maine,  546. 

'  Sawyer  v.  Feniald,  59  Maine,  500. 

^  On  this  question,  see  and  compare  Yale  v,  Wheelock,  109  Mass.  502 
(anterior  to  the  statute  copied  into  this  section)  ;  Wolf  t;.  Van  Metre,  23 
Iowa,  897;  Nunn  v,  Givhan,  45  Ala.  370;  Wolf  v.  Banning,  3  Minn.  202; 
Whitens  Appeal,  12  Casey,  Pa.  134;  Covington  v,  Burleson,  28  Texas,  368; 
Hutchinson  v.  Underwood,  27  Texas,  255.  And  see  a  chapter  further  on. 
Also,  Vol.  I.  §  604. 

*  Frecking  r.  Holland,  53  N.  Y.  422 ;  De  Vries  v.  Conklln.  22  Mich. 
255  ;  King  v.  Mittalberger,  50  Misso.  182 ;  Glyde  v,  Keister,  1  Grant,  Pa. 
465  ;  Scudder  v,  Gori,  3  Rob.  N.  Y.  661 ;  Colby  v.  Lamson,  39  Maine,  119, 
121 ;  Oznard  t^.  Swanton,  39  Maine,  125 ;  Condit  v.  Commissioners,  25  Ind. 
422;  Grapengether  v,  Fejervary,  9  Iowa,  163;  Bauer  v.  Bauer,  40  Misso.  61 ; 
Leonard  o.  Rogan,  20  Wis.  540  ;  Johnson  v.  Rugg,  18  Iowa,  137  ;  Faucett 
V,  Currier,  109  Mass.  79  ;  Craft  v.  Rolland,  87  Conn.  491 ;  Brackett  v. 
Drew,  20  N.  M.  441 ;  Plumer  o.  Lord,  5  Allen,  460 ;  Basford  v.  Pearson, 
7  Allen,  504 ;  Estabrook  v.  Earle,  97  Mass.  302 ;  Parker  v,  Kane,  4  Allen, 
346;  Campbell  v.  White,  22  Mich.  178;  Pollen  v.  James,  45  Missis.  129; 
Ames  V.  Foster,  42  N.  H.  381 ;  Eckert  v.  Renter,  4  Vroom,  266 ;  Guion  t;. 
Doherty,  43  Missis.  538 ;  Pendleton  t;.  Galbreath,  45  Missis.  43 ;  Partee  v. 
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But  it  should  be  observed  that  this  partial  express  power  of 
contract  is  often,  in  the  cases,  found  blended  with  the  implied 
power ;  and  the  latter  we  shall  now  proceed  to  consider  more 
at  large. 

§  235.  Implied  Power  of  Contract.  —  We  have  seen,^  that  a 
mere  provision  securing  to  married  women  the  separate  use  of 
property  which  otherwise  would  pass  to  their  husbands  does 
not  by  implication  authorize  them  to  enter  into  contracts  en- 
forceable in  the  courts  of  common  law.  But  it  does  enable  them 
to  bind,  in  equity,  the  new  legal  estate,  the  same  as  they  could 
before  charge  property  which  was  equitable.^  Now,  it  must 
be  observed,  that  the  power  to  bind  the  estate  comes  from  the 
statute  by  implication,  the  power  of  contract  at  law  does  not. 
All  statutes  carry  with  them  their  implications ;  and,  as  we 
have  seen,^  ^^  what  is  implied  in  a  statute  is  as  much  a  part  of 
it  as  what  is  expressed."  And,  although  the  mere  investing 
of  a  married  woman  with  a  separate  legal  estate  does  not  em- 
power her  to  enter  into  contracts  valid  at  the  common  law ; 
yet  this  authority  may  come,  and  it  often  does,  by  implication, 
from  other  words  which  the  statute  contains. 

§236.    Continned  —  lUiiBtratioiui  —  Carrying   on   Bnainese  — 

N«w-  Tork.  —  Thus,  it  is  held,  that,  if  a  statute  expressly  au- 
thorizes married  women  to  carry  on  a  trade  or  other  business, 
the  power  to  make  contracts  in  relation  to  the  business  comes 
by  implication  from  this  authority.  Said  Andrews,  J.,  sitting 
in  the  New  York  Court  of  Appeals :  "  The  statute  of  March 

Silliman,  44  Missis.  272 ;  Richmond  v.  Tibbies,  26  Iowa,  474,  477 ;  Frank- 
lin V.  Beatty,  27  Missis.  347 ;  Rodemeyer  v.  Rodman,  5  Iowa,  426 ;  Jones 
V.  Crosthwaite,  17  Iowa,  893 ;  Mitchell  v.  Smith,  32  Iowa,  484;  McCormick 
V.  Holbrook,  22  Iowa,  487 ;  Gordon  o.  Dix,  106  Mass.  305 ;  Fauoett  v.  Cur- 
rier, 109  Mass.  79 ;  Tracy  v.  Keitli,  11  Allen,  214;  Ames  v.  Foster,  3  Allen, 
541 ;  Chapman  v,  Foster,  6  Allen,  136 ;  Stewart  v,  Jenkins,  6  Allen,  300 ; 
Parker  v.  Simonds,  1  Allen,  258;  Ogden  v,  Blydenburgh,  1  Hilton,  182; 
Whitworth  r.  Carter,  43  Missis.  61  ;  Dunbar  v,  Meyer,  43  Missis.  679  ; 
Robertson  v.  Bruner,  24  Missis.  242 ;  Robertson  o.  Ward,  12  Sm.  &  M. 
490  ;  Draper  v,  Stouvenel,  35  N.  Y.  507  ;  Langenbach  v.  Schell,  40  Conn. 
224. 

»  Ante,  §  232.  •  Ante,  §  202-204.  •  Ante,  §  63. 
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2, 1860,  .  .  .  provideSj  that  a  married  woman  may  carry  on 
any  trade  or  business  and  perform  any  labor  or  semces  on 
her  sole  and  separate  account,  and  that  the  earnings  therefrom 
shall  be  her  sole  and  separate  property.  The  power  of  a  mar- 
ried woman  to  make  contracts  relating  to  her  separate  business 
IB  incident  to  the  power  to  conduct  it.  It  cannot  be  supposed 
that  the  legislature,  while  conferring  the  power  upon  a  married 
woman  to  enter  into  trade  or  business  on  her  own  account,  in- 
tended that  her  common-law  disability  to  bind  herself  by  con- 
tract should  continue  as  to  contracts  made  in  carrying  on  the 
business  in  which  she  was  permitted  to  engage.  The  power  to 
engage  in  business  would  be  a  barren  and  useless  one  discon- 
nected with  the  right  to  conduct  it  in  the  way  and  by  the  means 
usually  employed."^  This  latter  expression  of  the  learned 
judge  is  too  strong ;  for,  as  we  shall  see  in  another  chapter, 
the  courts  of  equity  have  under  some  circumstances  recognized 
the  right  of  the  feme  covert  to  employ  equitable  funds  in  busi- 
ness, while  yet  she  could  not  bind  herself  at  law  by  her  con- 
tracts therein,  nor  yet  did  the  right  prove  to  be  ^'  a  barren  and 
useless  one."  Still  the  author  concedes  that  the  conclusion  to 
which  the  New  York  court  arrived  is  correct ;  because,  as  busi- 
ness is  commonly  conducted,  parties  who  engage  in  it  do  bind 
themselves  by  contract,  and  it  would  be  both  inconvenient  and 
contrary  to  the  common  course  of  things  for  them  to  be  unable 
to  do  so.  Hence,  within  reasoning  already  suggested  in  this 
volume,^  the  power  to  carry  on  business,  expressly  conferred 
by  statute,  may  well  imply  a  power  in  the  party  to  bind  her- 
self by  contracts  relating  to  the  business.^  In  like  manner,  it 
implies  the  power  to  enter  into  a  copartnership.^ 

1  Frecking  v,  Rolland,  53  N.  Y.  422,  425.  To  the  like  effect  is  Adams 
V,  Honness,  62  Barb.  326.  And  see,  for  New  York  doctrine  od  tbis  general- 
subject,  Embury  v,  Conner,  3  Comst.  511,  521 ;  Switzer  v.  Valentine,  4 
Duer,  96 ;  Kolls  v.  De  Leyer,  41  Barb.  208  ;  Smith  v,  Allen,  1  I^ns.  101  ; 
Han^ee  v.  DeWitt,  63  Barb.  53  ;  Bogert  v.  Gulick,  65  Barb.  323,  45  How. 
Pr.  385 ;  Hart  o.  Young,  1  Lans.  417. 

»  Ante,  §  21. 

'  But  see,  as  to  Indiana,  O^Daily  o.  Morris,  31  Ind.  111. 

*  Plumer  v.  Lord,  5  Allen,  460,  462. 
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§  237.  Continued  —  ^^  Am  ii  Sole."  —  It  may  not  always  be 
easy  to  say,  whether  a  particular  power,  derived  from  a  statute, 
is  to  be  deemed  express,  or  implied ;  and,  for  practical  pur- 
poses, the  distinction  is,  as  we  have  seen,^  of  no  consequence. 
Now,  if,  as  we  have  also  seen,'  a  statute  not  only  provides  that 
certain  property  shall  be  the  wife's  separate  estate,  but  adds, 
''  as  if  she  were  a  single  woman,"  this  gives  her  the  same  power 
to  convey  it,  and,  it  would  appear,  by  the  same  methods,  as 
though  she  were  unmarried.     And  the  further  result  must 
doubtless,  in  like  manner,  follow,  either  as  an  implication  from 
the  words  ^^  as  if  sole,"  or  as  embraced  by  them  directly,  that, 
respecting  such  property,  she  has  the  full  power  of  contract. 
Perhaps  no  case  quite  so  bare  as  this  has  arisen  ;  but,  where  it 
was  provided  that  the  separate  estate  of  the  married  woman 
might  be  '*'  contracted,  &c.,  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  u^arried,"  the  consequence  was  held 
to  be  as  thus  indicated.^   And  where  the  statute  authorized  mar- 
ried women  to  ^'  manage  "  their  ^^  real  and  personal  estate  as 
if  sole,"  it  was  adjudged  that  this  would  include  a  submission 
to  arbitration  of  the  question  of  damages  for  the  flowage  of  their 
separate  lands,  and  a  covenant  to  abide  by  the  award  .^    To  a 
question  of  this  kind,  the  formula  propounded  in  our  last  chap- 
ter^ is  aptly  applied.    Under  the  unwritten  law,  a  married 
woman  might  hold  property  in  ways  which  were  well  defined. 
If  legislation  then  added  to  this  law  a  statute,  simply  providing 
another  way  in  which  she  might  hold  property,  the  presump- 
tion was,  that,  since  she  was  still  a  wife,  the  law-making  power 
meant  it  should  be  in  her  hands  wife's  property.^    As  to  it,  in 
the  same  manner  as  to  every  thing  else,  she  would  remain  un- 
der the  established  restraints  of  coverture.     But  if  the  statute 
•went  further,  and  provided  that  the  property  should  be  hers  in 
the  same  manner  as  though  she  were  unmarried,  tliis  further 
provision  would  directly  negative  the  presumption,  and  make 

*  Ante,  §  235.  *  Ante,  §  182,  183.    And  see  ante,  §  199. 
'  Durfee  v,  McClurg,  6  Mich.  223. 

*  Duren  v.  Getchell,  66  Maine,  241.  *  Ante,  §  227. 
«  Ante,  §  66. 
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the  woman  9k  feme  sole  as  respects  this  estate,  both  at  law  and 
in  equity.  Consequently  she  could  sell  it,  or  enter  into  contracts 
regarding  it,  precisely  the  same  as  though  she  were  still  un- 
married. The  author  can  perceive  no  way  in  which  it  is  pos- 
sible for  this  conclusion  to  be  avoided. 

§  238.  Contiiiaed  —  New  Hampshire  —  Carry  on  BosineBB, 
continued.  —  Quite  in  harmony  with  this  view,  it  was  held, 
under  the  New  Hampshire  statutes,  that  a  married  woman  is 
liable  at  law  on  her  promissory  note  given  for  the  price  of  neat 
cattle,  which  were  by  her  authority  purchased  for  the  use  of  a 
farm,  her  separate  statutory  property.  Bellows,  J.,  sketched 
the  statutory  provisions,  and  the  reasoning  upon  them,  as  fol- 
lows :  "  By  section  2  of  the  law  of  1846,  c.  827,  married 
women  are  empowered  to  take,  without  the  intervention  of 
trustees,  any  real  or  personal  estate  conveyed,  devised,  or  be- 
queathed to  them,  to  their  sole  and  separate  use,  and  to  hold^ 
possess,  and  enjoy  the  same  accordingly  ;  and  by  section  4  of 
tliat  act  it  is  provided  that  they  shall,  in  respect  to  all  such 
property,  have  the  same  rights  and  remedies  in  their  own  names, 
and  be  liable  to  be  sued  upon  any  contract  made  or  wrong  done 
by  them  in  respect  to  such  property,  both  at  law  and  equity,  in 
the  same  manner  and  with  the  same  effect  as  if  they  were  un- 
married, —  thus  putting  them,  in  respect  to  such  property,  upon 
the  same  footing  as  if  sole.  They  may,  therefore,  sell,  lease, 
mortgage,  cultivate,  and  improve,  or  otherwise  manage  and 
dispose  of  such  lands,  in  the  same  way  and  manner  as  if  un- 
married ;  and  such  is  the  doctrine  of  Albin  v.  Lord.^  It  must 
follow,  of  course,  that  they  may  bind  themselves  to  pay  for 
the  means  of  repairing  the  buildings  and  fences,  and  making 
improvements  of  the  estate,  and  for  the  necessary  labor  and 
expenses  in  its  cultivation  ;  and  also,  we  think,  for  such  tools 
and  otlier  farming  implements,  and  such  stock  of  cattle,  horses, 
and  other  animals,  as  may  be  needed  for  the  cultivation  of  the 
estate  in  a  profitable  and  husbandlike  manner.  That  a  married 
woman  may  herself  carry  on  a  farm  held  to  her  sole  and  sepa- 
rate use,  can  admit  of  no  doubt,  and  this  implies  the  power  to 

>  Albin  V,  Lord,  39  K.  H.  196,  202. 
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contract  for  the  necessary  means  of  stocking  it  in  a  suitable 
manner  ;  for  without  it  she  could  not  carry  it  on  at  all.  Such 
a  contract  must,  therefore,  be  regarded  as  made  in  respect  to 
the  property  so  held.  As  to  that  she  is  put  by  tlie  statute  in 
all  respects  upon  the  footing  of  a  feme  sole^  and  there  is  notli- 
ing  in  that  statute,  or  in  the  policy  of  our  legislation,  that 
indicates  a  purpose  to  withhold  from  her  the  powers  which 
others  enjoy  in  the  disposition  and  management  of  similar 
property.  These  provisions  of  our  statutes  are,  after  all,  but 
modifications  of  well-established  doctrines  of  equity  in  respect 
to  the  contracts  of  the  wife  who  holds  property  to  her  separate 
use.  At  law,  it  is  true,  she  could  not  bind  herself  or  her  prop- 
erty by  a  contract  made  during  coverture,  except  as  a  trader 
by  the  custom  of  London  ;  or  where  her  husband  had  abjured 
the  realm,  or  was  civilly  dead."  ^  Of  course,  a  statute  of  this 
sort  does  not  give  to  the  wife  a  general  power  of  contract ; 
but  her  contract,  to  be  valid,  must  relate  to  the  property 
itself.^ 

§  289.  ^^  Afl  if  Sole,"  continaed  —  Carry  on  BnslneBB  —  niinois. 
—  This  general  question  was  a  good  deal  discussed  in  a  late 
case  in  Illinois  ;  and  it  was  there  held,  that,  if  a  married 
woman  has  a  farm,  which  is  her  separate  statutory  estate,  she 
may  be  sued  in  assumpsit  for  work  and  labor  done  upon  it  at 
her  request.  The  statute  provided,  that  such  property  '*  shall 
be  and  remain,  during  coverture,  her  sole  and  separate  prop- 
erty, under  her  sole  control,  and  be  held,  owned,  possessed, 
and  enjoyed  by  her  the  same  as  though  she  were  sole  and  un- 
married." The  author's  view  of  the  effect  of  the  plirase  "  as 
though  she  were  sole  and  unmarried  "  has  already  been  stated.' 
In  this  case,  McAllister,  J.,  in  giving  the  opinion  of  the  court, 
expounded  as  follows :  "  An  estate  so  derived  is  no  longer  the 
mere  creature  of  equity,  dependent  upon  its  power  alone  for 
protection,  and  its  principles  for  the  right  of  enjoyment ;  but, 

1  Batchelder  v.  Sargent,  47  N.  H.  262,  264,  265. 

■  Bailey  v,  Pearson,  9  Fost.  N.  H.  77.     And  see  Hammond  v.  Corbett, 
60  N.  H.  501 ;  Hammond  p.  Corbett,  51  N.  H.  311. 
»  Ante,  §  237. 
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in  all  cases,  when,  by  the  nature  of  the  gift,  bequest,  devise, 
conveyance,  or  deed  of  settlement,  an  absolute  legal  title  would 
be  vested  in  2k  feme  sole,  the  same  title  would,  under  the  statute, 
be  vested  in  a  feme  covert,  and  the  property  be  held,  owned, 
possessed,  and  enjoyed  by  her  the  same  as  though  she  were 
sole  and  unmarried.  When  the  estate  is  thus  transformed  from 
an  equitMe  to  a  legal  estate,  all  of  the  rights  incident  to  it 
must  be  legal  rights.  So  far  as  the  statute  goes,  her  disability 
and  her  husband's  marital  rights  are  alike  swept  away.  When 
her  right  of  property  is  invaded,  even  though  by  her  own  hus- 
band, instead  of  applying  to  equity  for  redress,  as  formerly, 
she  may  now  resort  to  the  appropriate  action  at  law.^  If  the 
right  to  a  separate  estate,  as  recognized  by  equity,  before  the 
statute,  carried  with  it  by  implication  a  qualified  capiicity  to  deal 
with  it  as  a  feme  sole,  why  does  not  the  legal  right  conferred 
by  the  statute  carry  with  it,  by  implication,  all  that  degree  of 
legal  capacity  necessary  to  the  enjoyment  of  such  legal  right  ? 
For  how  can  she  possess  and  enjoy  a  separate  estate  which  is 
made  subject  to  her  sole  control  the  same  as  though  she  were 
unmarried,  unless  she  can  put  it  to  the  same  uses  that  an  un- 
married woman  might  ?  An  unmarried  woman  has  the  same 
legal  capacity,  the  same  right  of  control  over  her  own  property, 
if  of  full  age,  as  a  man  may  have.  In  the  case  at  bar  the 
separate  estate,  as  is  alleged  in  the  replication,  was  derived 
from  persons  other  than  defendant's  husband  ;  it  consisted  of 
a  farm  under  cultivation,  with  implements  and  stock  subject 
to  her  sole  control,  and  managed  for  her  sole  use  and  benefit. 
The  measure  of  her  right  to  hold,  own,  possess,  and  enjoy  this 
property,  is  that  which  an  unmarried  woman  would  have. 
This  right  must,  by  necessary  implication,  carry  with  it  all  the 
incidents  to  such  a  degree  of  enjoyment  of  property,  and  one 
of  those  incidents  is  a  legal  capacity  to  contract  for  servants 
and  laborers.  For,  without  such  a  capacity,  and  with  the  known 
incapacity  to  make  such  contracts,  her  horses  might  die  for 
want  of  surgical  aid,  her  stock  perish  in  winter  for  want  of  care, 
and  her  fields  go  uncultivated  in  spring  for  want  of  a  farmer 

>  Referring  to  Emenon  v.  ClaytOD,  32  111.  493. 
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to  till  them."  ^  The  author  believes,  that,  for  a  reason  already 
stated,^  the  learned  judge  carried  his  reasoning  too  far  in  the 
last-quoted  sentence ;  and,  moreover,  that  the  consequence 
which  the  court  derived  from  the  statute  should  not  be  deemed 
to  proceed  from  the  legal  character  of  the  estate  it  created  in 
the  married  woman,  since  the  contrary  had  already  been  held, 
and  had  become  established  doctrine.^  But  it  does  proceed 
from  the  express  declaration  of  the  statute,  that  the  married 
woman's  property  shall  ^'  be  held,  owned,  possessed,  and  en- 
joyed by  her  the  same  as  though  she  were  sole  and  unmarried," 

—  which  it  would  not  be  if  she  could  not  contract  and  be  con- 
tracted with,  and  sue  and  be  sued  at  law,  with  reference  to  it, 
^^  the  same  as  though  she  were  sole  and  unmarried." 

§  240.  "Whether  sue  at  Law  or  in  Bqtiity  —  Charge  —  Contraot. 

—  If  the  doctrine  suggested  in  a  preceding  chapter  is  correct, 
that  the  equity  suit  to  charge  the  separate  estate  of  the  ftme 
cannot  be  maintained  when  an  action  at  law  will  lie,^  it  becomes 
important  accurately  to  distinguish  between  the  cases  in  which 
the  contract  is  in  equity,  and  therefore  is  the  foundation  of  a 
charge  in  an  equity  proceeding,  and  those  in  which  it  is  at  law. 
In  the  case  stated  and  quoted  from  in  the  last  section,  the 
learned  judge,  McAllister,  drew  the  distinction  as  follows :  "  So 
far  as  relates  to  her  engagements  not  within  the  capacity  given 
by  implication  of  the  statute,  the  remedy,  where  a  proper  case 
exists,  must  be  sought  under  the  rules  in  relation  to  the  general 
contracts  of  married  women  and  their  binding  effect  upon  their 
separate  estates,  in  equity,  as  under  the  old  forms  of  settle- 
ment. Because,  in  that  case,  the  implication  of  capacity  to 
bind  her  separate  estate  arises  only  in  equity.  But  the  impli- 
cation of  capacity  to  contract  in  respect  to  her  separate  prop- 
erty, arising  under  the  statute,  is  an  implication  of  law ;  and, 
being  an  implication  of  law,  and  not  of  equity,  the  capacity  to 
contract  within  the  scope  of  the  implication  is  necessarily  a 
legal  capacity,  and  all  contracts  under  it  must  be  legal  con- 

»  Cookson  r.  Toole,  69  HI.  615,  619,  620. 

«  Ante,  §  236.  »  Ante,  §  204. 

*  Ante,  §  206-207. 
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tracts,  cognizable  by  courts  of  law."  ^  Now,  this  enunciation, 
when  interpreted  by  the  facts  of  the  case  in  which  it  was  ut- 
tered,^ and  therefore  understood  as  the  learned  judge  meant 
it  should  be,  is  doubtless  correct.  But  it  would  not  be  sound 
doctrine  to  say,  that,  whenever  a  statute  creates  a  separate 
legal  estate  in  a  married  woman,  and  a  capacity  to  contract  in 
reference  to  it  comes  by  implication  from  the  statute,  the  pro- 
ceeding to  enforce .  the  contract  is  to  be  at  law  and  not  in 
equity ;  and  this  is  apparent  when  we  consider,  that,  in  all  the 
cases  in  which  the  courts  enforce  the  equitable  charge  against 
the  legal  separate  estate,  the*  right  of  the  woman  to  make  the 
contract  in  equity,  and  the  jurisdiction  of  the  tribunal  to  take 
cognizance  of  it,  come  by  implication  from  the  statute.  The 
better  method,  therefore,  would  seem  to  be,  for  the  practitioner 
to  inquire,  in  the  first  place,  whether,  in  express  terms  or  by 
implication,  the  statute  authorizes  the  feme  covert  to  make  a 
contract  binding  at  law;  and,  if  it  does,  then  to  bring  his  suit 
against  her  at  law ;  if  it  does  not,  then  the  proceeding  must 
be  to  charge  her  separate  estate  in  equity.  And,  in  settling 
this  question,  help  may  be  had  from  the  formula  given  in  our 
last  chapter.* 

§  241 .  Continued  —  Special  Provisiozui  and  Bacceptiona  —  New 
Jersey.  — In  New  Jersey  there  is  a  statute,  already  quoted,  to 
the  effect  that  a  suit  at  law  may  be  brought  jointly  against  the 
husband  and  wife,  and  the  judgment  be  satisfied  out  of  the 
property  of  either, "  in  all  cases  where  a  married  woman  trans- 
acts any  business  or  purchases  any  property,  and  debts  or  claims 
thereby  remain  unsatisfied."  This,  we  have  seen,  does  not 
abrogate  the  proceeding  in  equity ;  *  but,  if  the  author  under- 
stands the  adjudications,  the  suitor  may  resort  to  the  tribunal 
he  prefers.  And  as  this  is,  in  the  language  of  Bedle,  J.,  a 
"  harsh  provision,"  which  "  might  work  very  great  liardship  to 
the  husband,"  it  is  construed  strictly.  The  result  is,  that  it  is 
merely  permitted  to  confer  on  the  courts  of  law  a  concurrent 

1  Cookson  V.  Toole,  59  111.  515,  521,  522. 

*  See  Bishop  First  Book,  §  452.  »  Ante,  §  227. 

*  Ante,  §  207. 
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jurisdiction  with  those  of  equity,  to  enforce  such  undertakings, 
and  only  such,  as  by  the  equity  rules  she  made  binding  on  her 
separate  property.  "  No  additional  power  to  the  wife  to  make 
contracts,  other  than  such  as  she  could  before  make  in  con- 
templation of  equity,  should  be  implied  from  it"  ^ 

§  242.  Common-law  and  Bqiiity  Jurisdictions  blending  —  Kan* 
saa. — In  a  few  of  our  States,  there  is  such  a  blending  of 
equity  and  common-law  jurisdictions  as  materially  affects  this 
question.  Thus,  in  Kansas, ''  all  distinctions,"  it  was  observed 
by  Valentine,  J.,  "  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  are  abolished,  and 
in  their  place  we  have  but  one  form  of  action,  called  a  civil 
action.'.'  The  consequence  of  this  is,  he  continued,  that, 
*'  whenever  the  rules  of  the  common  law  and  those  of  equity 
differ,  as,"  he  added,  "  they  probably  do  as  applied  to  the  note 
now  in  controversy,  equity  being  the  stronger  jurisdiction  the 
courts  of  this  State  must  follow  the  rules  of  equity."  There- 
fore it  was  held,  that,  where  a  married  woman  had  executed 
a  promissory  note  in  payment  of  her  husband's  debt,  the  "  civil 
action  "  could  be  maintained  against  her  on  the  note,  and  her 
separate  property  applied  to  its  extinguishment ;  because  such, 
it  was  deemed,  was  the  rule  in  equity.^ 

IL  Special  Details. 

§  243.  Purpose  of  this  Sub-title.  —  It  is  not  proposed,  under 
this  sub-title,  to  introduce  all  possible  details,  but  to  state  the 
law  on  a  few  special  points. 

§  244.  Agreement  of  Wife  to  oonvey  her  Lands.  —  We  saw, 
in  the  first  volume,^  that,  in  most  of  our  States,  under  the  law 
as  it  stood  before  the  married-women  statutes  were  enacted,  the 
mere  executory  agreement  of  the  wife  to  convey  her  lauds  is 

1  Eckert  v.  Renter,  4  Vroom,  266,  267,  268.  And  see  Long  v.  Long,  1 
McCarter,  462.  See  also,  on  this  subject,  Leonard  f.  Rogan,  20  Wis.  540; 
Tillman  v,  Shackleton,  15  Mich.  447. 

*  Deering  v.  Boyle,  8  Kansas,  525,  527.  And  see  Knaggs  o.  Mastin,  9 
Kansas,  532. 

»  Vol.  I.  §  601. 
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not,  even  when  made  jointly  with  the  husband  and  privily 
acknowledged,  legally  binding  upon  her,  —  though  in  Penn- 
sylvania she  is  bound,  if  all  the  formalities  attending  an  actual 
deed  of  conveyance  are  complied  with,^  and  it  may  be  so  also 
in  some  of  'the  other  States.  And  it  is  plain  that,  in  those 
States  in  which  the  late  statutes  expressly  authorize  the  wife 
to  enter  into  any  sort  of  contract,'"*  an  agreement  of  this  kind, 
like  any  other,  would  be  obligatory  on  her.  On  the  other  hand, 
in  Indiana,  where  the  statute  has  conferred  no  power  of  con- 
tract, the  court  has  held  that  it  has  not  changed  the  rule  of  the 
unwritten  law  whereby  the  wife  is  disqualified  to  enter  into  any 
valid  agreement  for  the  disposing  of  her  lands.  Consequently 
in  this  State,  after  a  married  woman  had  undertaken  in  writing, 
with  the  concurrence  of  her  husband,  to  make  a  conveyance 
of  her  separate  real  property,  —  then  had  herself  executed 
such  a  conveyance,  but  her  husband  had  not  joined  her  simply 
because  he  had  been  told  it  was  not  necessary  he  should, — 
the  court  adjudged  that  the  two  were  not  compellable  to  execute 
a  proper  conveyance.^  If  the  lands,  in  this  case,  had  been 
common-law  reversions,  no  question  of  the  soundness  of  the 
decision  could  be  made.  But  whether  the  fact  that  they  were 
her  separate  statutory  lands  should  not  alter  the  case  we  shall 
consider  as  we  proceed. 

§  245.  Continued  —  Equitable  Lands.  —  We  have  seen,  that, 
by  the  general  and  better  doctrine,  a  married  woman  having  a 
separate  equitable  estate  may  in  equity  enter  into  valid  engage- 
ments relating  to  it,  binding  as  charges  on  the  estate,  though 
not  as  contracts  on  her  person,  unless  restrained  by  some  clause 
in  the  deed  of  settlement.*  It  follows,  therefore,  in  matter  of 
principle,  that,  if  a  woman  thus  situated  agrees  to  convey 
her  equitable  land,  a  court  of  equity  will  lay  the  charge  on 
the  land  and  enforce  the  agreement.     And  this,  indeed,  is 

1  Dankel  v.  Hanter,  11  Smith,  Pa.  382. 

•  Ante,  §  233. 

'  Stevens  v.  Parish,  29  Ind.  260.     And  see  Shumaker  v.  Johnson,  35  Ind. 
33 ;  Mattox  v.  Hightshue,  39  Ind.  95 ;  Hcckman  v.  Stanley,  8  Nev.  257. 

*  Vol.  I.  §  842  et  seq. ;  ante,  §  202,  215. 
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the  doctrine  of  the  English  courts,^  and  it  appears  to  be  of  the 
American  also.^  But,  both  in  principle  and  authority,  if  the 
wife  cannot  by  the  laws  of  the  State  make  a  valid  conveyance 
of  the  particular  lands  without  the  joinder  of  the  husband  in 
her  deed,  he  must  join  in  her  agreement  to  convey,  or  the  court 
cannot  enforce  it  against  him,  and  it  would  be  of  no  avail  to 
attempt  to  enforce  it  against  her.^  And,  in  Maryland,  where 
a  husband  and  wife  had  made  a  deed  of  her  land  to  a  trustee, 
to  hold  to  her  separate  use  during  their  joint  lives,  she  to  have 
the  power  to  convey  the  land  with  the  approbation  of  the  trus- 
tee expressed  by  his  signing  the  deed  of  conveyance  with  her, 
the  court  held,  that  an  agreement  to  sell,  executed  by  the 
husband  and  wife  without  the  trustee,  could  not  be  enforced 
in  favor  of  a  party  who  had  notice  of  the  terms  of  the  deed 
of  trust.* 

§246.  Contixined  —  Statutory  Separate  Estate. — Now  it  is 
perceived,  that  the  power  of  the  wife  thus  to  contract  in  equity 
to  sell  her  separate  equitable  estate,  is  based  on  the  power  to 
charge  it  in  equity,  indeed  is  the  very  power  itself.  But  we 
have  already  seen,  that  the  same  power  extends  to  the  separate 
legal  estate  held  under  our  late  statutes,  and  tlmt  to  this  prop- 
osition all  judicial  authority  in  this  country  has  assented.^ 
Therefore,  in  matter  of  principle,  a  wife  can  contract  in  equity 
to  sell  her  separate  legal  estate  held  under  the  statutes,  the 
same  as  her  equitable,  even  in  those  States  whose  statutes 
give  her  in  terms  no  new  power  of  contract.  And  though  we 
have  not  much  authority  on  the  point,  this  is  doubtless  to  be 
deemed  the  better  American  doctrine.^ 

§  247.  Continued  —  Special  Terms  of  Statute  —  Maasachu- 
aetta.  —  In  some  of  our  States,  this  question,  instead  of  being 

^  Stead  V.  Nelson,  2  Beav.  245.  And  see  Wainwright  v.  Hardisty,  2 
Beav.  363. 

^  Van  Allen  v.  ^iumpcrey,  15  Barb.  555;  Williams  v.  Christie,  4  Duer, 
29 ;  Steffey  v,  Steffey,  19  Md.  5,  9. 

*  Alexander  v.  Saulsbury,  37  Ala.  375,  377.     And  see  ante,  §  180. 
«  Gi'lston  V.  Frazier,  26  Md.  329. 

*  Ante,  §  203,  204. 

*  Levy  V,  Darden,  38  Missis.  57 ;  Blake  v.  Blake,  7  Iowa,  46. 
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left  in  this  general  way  to  depend  on  the  principles  of  the  un- 
written law,  is  directly  or  indirectly  controlled  by  the  particu- 
lar terms  of  the  statute.  Thus,  in  Massachusetts,  prior  to  the 
Act  of  1874,1  the  General  Statutes  of  1860  provided,  that  "  a 
married  woman  may  bargain,  sell,  and  convey  her  separate  real 
and  personal  property,  enter  into  any  contracts  in  reference  to 
the  same,  &c.,  in  the  same  manner  as  if  she  were  sole.  But  no 
conveyance  by  her  of  .  .  .  any  real  property,  except,  &c.,  shall 
be  valid  without  the  assent  of  her  husband  in  writing,  or  his 
joining  with  her  in  the  conveyance,"  &c.  And  this  was  held 
to  authorize  the  husband  and  wife  to  enter  into  a  valid  agree- 
ment for  the  sale  of  her  lands.  '^  It  is  urged  on  the  part  of 
the  defendant,"  said  Dewey,  J.,  "  that  the  authority  given  by 
the  statute  to  a  married  woman  to  ^  bargain,  sell,  and  convey' 
imports  nothing  more  than  the  right  to  give  a  deed  of  bargain 
and  sale,  technicallv  so  called.  But  we  think  that  the  whole 
section  taken  together  implies  more  than  this,  and  confers 
upon  the  wife  the  power  to  make  an  executory  contract  for  the 
sale  of  her  lands,  in  case  she  has  the  written  assent  of  the  hus- 
band, as  provided  in  the  statute.  This  would  seem  to  be  a 
necessary  and  useful  power  to  be  exercised  in  many  cases  as 
preliminary  to  an  actual  conveyance,  and,  under  the  same  re- 
strictions as  to  the  concurrence  of  her  husband  as  exist  in 
relation  to  an  actual  conveyance,  we  are  of  opinion  that  such 
contract  is  a  valid  one."  ^ 

§  248.  Ck>ntliiued  —  Minnesota.  —  Again,  in  Minnesota,  un- 
der the  statute  of  1858,  c.  61,  §  106,  it  is  held,  that  a  married 
woman  may  with  the  consent  of  her  husband  bind  herself  by 
contract,  which  can  be  enforced  in  equity,  to  sell  her  real  es- 
tate, and  the  contract  need  not  be  ackno^'ledged.  The  im- 
portant words  of  the  statute  are  :  ^'  Any  teal  or  personal  estate 
which  may  have  been  acquired  by  any  female  before  her  mar- 
riage, ....  or  to  which  she  may  at  any  time  after  her  mar- 
riage be  entitled,  by  .  •  .  grant,  .  .  .  shall  be  and  continue 
the  real  and  personal  estate  of  such  female  after  marriage,  to 

1  Ante,  §  233. 

'  Baker  o.  Hathaway,  6  Allen,  103,  104,  105. 
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the  same  extent  as  before  marriage :  •  .  .  provided,  that  noth- 
ing in  this  section  contained  shall  be  construed  to  authorize 
any  married  woman  to  give,  grant,  or  sell  any  such  real  or 
personal  property  without  the  consent  of  her  husband,  except 
by  order  of  the  district  court  of  the  county,"  Ac.  Said  Berry, 
J. :  ''  The  language, '  to  the  same  extent  as  before  marriage,' 
must  mean  ^  to  the  same  extent  as  if  she  were  sole.'  A  feme 
Bole,  owning  land  in  fee  simple,  has  the  right,  by  virtue  of,  and 
as  one  of  the  attributes  of  ownership,  to  grant  and  convey  it 
or  to  contract  to  do  so  ;  and  if  upon  becoming  a  feme  covert 
she  has  not  the  right  to  grant  and  convey  it  or  to  contract  to 
do  so,  then  she  is  not  the  owner  to  the  same  extent  as  if  she 
were  Sifeme  sole;  her  ownership  is  not  so  absolute,  nor  so  ex- 
tensive, and  docs  not  embrace  so  many  rights  as  if  she  were 
sole.  We  are  of  opinion,  then,  that  under  the  section  cited  a 
married  woman  has  the  riglit,  with  the  consent  of  her  husband, 
to  contract  to  convey  her  real  property.  And  it  is  perhaps 
hardly  necessary  to  add,  that,  as  she  has  the  right  to  contract, 
she  has  the  right  to  make  a  valid,  binding,  and  effectual  con- 
tract, so  that  the  contractee  upon  fulfilling  upon  his  part  can 
enforce  specific  performance."  ^ 

§  249.  "Wife's  Contraot  to  parohaM.  —  The  doctrine  as  to  the 
wife's  power  of  contract  for  the  purchase  of  lands  to  her  sepa- 
rate use,  whether  they  are  to  be  equitable  property,  or  to  be 
held  under  the  statute,  is  of  a  different  sort,  and  it  rests  on  a 
different  reason.  We  saw  something  of  it  in  an  earlier  chap- 
ter of  this  volume,  in  connection  with  another  discussion.^  If 
she  has  a  separate  estate,  equitable  or  statutory,  she  may  bind 
it  in  equity  by  a  contract  of  this  kind  ;  but  in  no  such  case 
can  she,  under  the  unwritten  law,  bind  her  person.^  And  under 
the  statutes  of  some  of  our  States  she  may  go  further,  in  pur- 
suance of  the  greater  or  less  power  of  contract  which  they 
confer.* 

1  Kingsley  v.  Gilman,  15  Minn.  59,  60,  61.  *  Ante,  §  80-88. 

•  Johnston  v.  Jones,  12  B.  Monr.  326,  829 ;  Ballin  v.  Dillaye,  87  N.  Y. 
86;  Hinckley  v.  Smith,  51  N.  Y.  21 ;  ante,  §  80. 

*  And  see  Vol.  I.  §  600 ;  ante,  §  81  et  seq. 
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§  250.  Contlniied  —  Ab  against  the  Party  contracted  with.  — 
But  suppose  the  wife  makes  a  contract  to  purchase  lands,  and 
it  IS  not  binding  on  her,  —  Can  it,  then,  be  enforced  against 
the  other  party  ?  She  is  always  competent  to  take  a  convey- 
ance, whether  to  her  separate  use  or  not ;  ^  consequently,  if  the 
third  party  has  agreed,  on  a  good  consideration,  to  make  the 
conveyance  to  her,  plainly  in  legal  principle  the  courts  should 
enforce  the  agreement  against  him ;  and  it  can  make  no  dif- 
ference that  the  wife  is  not  bound,  in  other  words  that  she  is 
not  compellable  to  require  the  fulfilment  of  the  agreement. 
But  if  the  agreement  rests  merely  in  mutual  promises,  then,  in 
principle,  as  the  promise  of  the  married  woman  is  a  nullity, 
it  cannot  constitute  a  consideration  for  the  promise  of  the  other 
party ;  therefore  it  is  void  also  as  to  him.  This  is  the  true 
ground  on  which  proceeds  a  North  Carolina  case  of  mutual 
promises,  followed  by  a  tender  on  the  part  of  the  married 
woman,  wherein  it  was  held,  upon  the  facts,  that  she  could  not 
have  a  decree  of  specific  performance  against  the  defendant  who 
had  agreed  to  convey  some  property  to  her  separate  use.  In 
this  case,  however,  Rufiin,  C.  J.,  made  some  observations  which 
should  be  considered  in  connection  with  a  previous  discussion 
in  this  volume.^  He  said :  "  The  contracts  of  a  wife  during 
coverture  are  void  as  to  herself,  and  enure  to  the  benefit  of  the 
husband.  She  cannot  acquire  property  by  her  own  earnings, 
or  upon  her  own  engagement  as  a  purchaser  distinct  from  her 
husband.  This  is  the  general  rule  in  equity  as  well  as  at  law. 
But  it  is  said  that  in  equity  she  may  have  a  separate  estate, 
and  that  in  respect  to  that  she  is  regarded  as  a  feme  sole. 
Where  she  gets  an  estate  to  her  separate  use  by  devise  or  do- 
nation, in  which  cases  the  owner  may  give  to  any  purposes  or 
upon  any  conditions  that  to  him  may  seem  meet,  she  is  as  to  such 
estate  thus  vested  a  feme  sole.  But  by  a  bargain  of  her  own, 
and  especially  by  a  mere  executory  contract,  she  cannot  con- 
stitute herself  9^  feme  sole.     If  she  could,  the  marital  rights  of 

'  Vol.  I.  §  529,  note,  604,  713,  714,  717, 719,  730,  and  the  chapter  com- 
mencing §  790. 
•  Ante,  §  80-^. 
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the  husband  would  virtually  cease  to  exist  in  equity."  ^  Quite 
in  harmony  with  the  views  thus  presented  is  an  Iowa  case, 
according  to  which  a  vendor  of  real  estate  will  not  be  relieved 
of  his  obligation  to  convey  it  in  pursuance  of  his  contract,  by 
reason  of  the  vendee  being  a  married  woman,  and  as  such  not 
bound  on  her  side,  if  she  has  paid  a  part  of  the  purchase 
money,  entered  into  possession,  and  made  improvements  upon 
the  premises.  Under  such  circumstances,  the  contract  could 
even  be  enforced  against  her  in  equity,  and  the  unpaid  purchase 
money  be  declared  a  charge  upon  the  land.^ 

§  251.  Wife's  Covenants  of  "Warranty. —  We  saw,  in  the  first 
volume,  that,  where  a  wife  joining  with  her  husband  conveys 
her  common-law  reversions  in  real  estate,  she  is  not,  under 
the  rules  of  the  unwritten  law,  bound  by  her  covenants  of 
warranty.^  Some  of  our  recent  statutes  have  partly  or  alto- 
gether changed  this  rule.  Thus,  in  Massachusetts,  it  being 
provided  that  the  married  woman  should  be  liable  to  be  sued 
at  law  and  in  equity  upon  any  contract  made  by  her  in  respect 
to  her  separate  statutory  estate,  the  court  held,  that,  where  she 
joined  with  her  husband  in  conveying  land  in  payment  for 
land  conveyed  to  her  under  the  statute,  she  was  bound  by  her 
covenants  in  the  deed ;  and,  the  parties  living  in  Massachu- 
setts and  the  transaction  being  there,  it  made  no  difference 
that  the  land  to  which  her  covenants  attached  was  situated  in 
another  State.* 

§  252.  Conclnsion.  —  Many  more  special  illustrations  of  the 
general  doctrines  of  this  chapter  might  be  introduced  here  ; 
but  these  will  suffice  to  impress  the  reader  with  the  leading 
principles  which  govern  the  subject.  And,  while  the  details 
of  statutes  are  changing,  an  author,  whose  work  aims  to  be 
permanent,  can  profitably  do  but  little  more  than  bring  to  view 

*  Lanier  v.  Ross,  1  Dev.  &  Bat.  £q.  S9,  40. 

*  Chamberlin  v.  Robertson,  31  Iowa,  408. 
»  Vol.  I.  §  603. 

^  Basford  v.  Pearson,  7  Allen,  504.  And  see  Hovey  v.  Smith,  22  Mieh. 
170 ;  Richmond  v.  Tibbies,  26  Iowa,  474 ;  Kolls  v,  De  Leyer,  41  Barb.  208 ; 
Sigel  V.  Johns,  58  Barb.  620. 
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the  principles,  with  such  illustrations  as  shall  make  them  and 
their  application  plain ;  leaving  the  rest  to  the  judgment  of 
practitioners,  as  new  cases  from  time  to  time  arise.  It  requires 
some  legal  acumen  and  tact  to  use  a  book  written  in  this  way  ; 
but,  for  that  matter,  a  man  who  does  not  possess  them  has  no 
business  to  follow  the  profession  of  the  law. 
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CHAPTER  XXI. 

HOW  MARRIED  WOMEN   MAY  BIND  THEMSELVES  AND  THEIR 

ESTATES  BY  THEIR  TORTS. 

Sbct.  258.  Introduction.  ' 

254-268.  At  the  Common  Law. 
264-269.  Under  the  late  Statutes. 

§  253.  The  Chapter  how  divided.  —  We  shall  consider  this 
subject  as  respects,  I.  The  Common  Law ;  II.  The  late  Stat- 
utes. 

I,  The  Common  Law. 

§  254.  HuBband's  Llabmty  for  Wolfe's  Torts.  —  In  all  our  trea- 
tises, and  all  our  digests,  it  is  laid  down  that  the  husband  is 
liable  for  the  torts  of  the  wife  committed  during  coverture. 
This  is  one  of  many  instances  wherein,  in  our  books  of  the 
law,  an  awkward  and  inaccurate  form  of  stating  legal  doctrine 
has  been  carelessly  adopted  by  some  judge  or  legal  author,  and 
thoughtlessly  handed  down  and  perpetuated  from  age  to  age. 
It  is  not  true,  speaking  accurately  and  scientifically,  that  the 
husband  is  answerable  for  the  torts  of  his  wife.  For  example, 
if  she  commits  a  tort,  then  dies  before  suit  is  brought,  he  can- 
not be  sued  for  it,  and  is  in  no  way  responsible.  On  the  other 
hand,  if  he  dies,  she  may  then  be  sued  alone,  the  same  as 
though  she  had  been  discovert  when  the  tort  was  committed. 
If,  during  their  joint  lives,  an  action  is  brought  against  the 
two,  and  he  dies  pending  suit,  the  action  survives  against 
the  wife.^  The  liability,  therefore,  of  the  husband  for  the 
wife's  torts  grows  merely  out  of  the  fact,  that,  by  the  rules  of 
the  common  law,  a  suit  cannot  be  maintained  against  a  wife 

»  Vol.  I.  §  842,  905 ;  Rowing  v.  Manly,  49  N.  Y.  192, 201,  203 ;  Barnes 
V.  Harris,  Busbee,  15. 
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alone  during  coverture ;  and,  if  the  two  could  not  be  sued 
together,  the  party  suffering  the  injury  would  be  without 
remedy.^ 

§  255.  Continiied  —  The  Liability  is  the   Wife's.  —  The    true 

doctrine  was  expressed  by  Willes,  J.,  in  a  late  English  case  as 
follows :  ^'  As  a  general  rule,  a  married  woman  is  answerable 
for  her  wrongful  acts,  including  frauds,  and  she  may  be  sued 
in  respect  of  such  acts  jointly  with  her  husband,  or  separately 
if  she  survives  him.  The  liability  is  hers ;  though,  living 
with  the  husband,  it  must  be  enforced  in  an  action  against  her 
and  him,  which,  to  charge  him,  must  be  brought  to  a  conclu- 
sion during  tlieir  joint  lives."  * 

§  256.  Nature  of  the  Acts.  —  In  the  first  volume  ^  we  saw,  in 
a  measure,  the  sort  of  wrongful  acts  for  which  the  wife  is  thus 
primarily  liable,  when  committed  by  her.  In  general  it  may 
be  said,  that  she  is  liable  for  her  batteries,  slanders,  civil  tres- 
passes, frauds,  and  other  torts,  when  not  acting  under  what  the 
law  deems  coercion  from  her  husband,  to  precisely  the  same 
extent  as  though  she  were  a  feme  sole^  coverture  being  no 
protection.  We  shall  see  more  exactly  how  this  is  as  we  pro- 
ceed. 

§  257.  Coeroioii  from  Husband.  —  But  the  qualifying  prop- 
osition is,  that,  if  she  acts  through  what  is  deemed  coercion 
from  the  husband,  she  is  not  liable.*  What,  then,  will 'consti- 
tute such  coercion  ?  It  is  believed  that,  in  a  general  way,  the 
same  rules  apply  here  which  apply  to  the  coercion  excusing 
wives  from  crime.  The  author  had  occasion  to  state  them 
elsewhere ;  *  in  substance  and  in  brief,  those  from  which  anal- 
ogies could  be  drawn  to  help  us  in  the  civil  cause  are,  that,  for 
the  plea  of  coercion  to  be  in  any  measure  available,  the  wrong- 
ful act  must  be  committed  by  the  wife  in  the  presence,  either 
actual  or  constructive,  of  the  husband, —  for  what  she  does  in 
his  absence  she  is  to  the  same  extent  answerable  as  though  she 

^  Head  v.  Briscoe,  5  Car.  &  P.  484,  485 ;  Rowing  v.  Manly,  supra. 

•  Wright  V.  Leonard,  11  C.  B.  N.s.  258,  266. 

•  Vol.  I.  §  43,  842,  906-909.  *  Vol.  I.  §  43. 

•  1  Bishop  Crim.  Law,  5th  ed.  §  356-366. 
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were  unmarried.  Then,  as  to  acts  done  in  his  presence,  the 
law  merely  presumes  coercion,  by  reason  of  which  she  is 
prima  facie  to  be  deemed  innocent ;  while,  on  the  other  hand, 
it  is  competent  for  the  prosecutor  to  prove,  if  he  can,  that  she 
proceeded  self-moved,  independently  of  him,  prompted  solely 
by  her  own  evil  mind.  And,  as  respects  such  offences  as  the 
keeping  of  bawdy-houses,  and  perhaps  some  others  of  the  like 
sort,  even  the  prima  facie  presumption  is  against  her,  though 
her  husband  is  present;  for  it  is  in  the  nature  of  these  offences 
that  the  wife  should  be  the  more  active  party.  Still,  even  in 
these,  if  the  husband  was  present,  it  may  be  shown  affirma- 
tively in  her  behalf  that  she  acted  under  his  coercion. 

§  258.    Conttnued  —  Presence  of  Husband  —  Joint.  —  In  the 
first  volume,  Kent  is  quoted  by  us  as  saying,  that,  if  the  wife 
commits  a  tort  in  the  '*  company  "  of  her  husband,  he  alone  is 
liable.^    And  there  are  adjudications  in  which  the  like  doctrine 
seems  to  be  laid  down  judicially  ;  namely,  that,  in  matter  of 
law,  the  mere  presence  of  the  husband  will  excuse  the  wife, 
and  the  suit,  if  maintainable,  must  be  brought  against  him 
alone.2    Prom  this  proposition,  if  it  were  sound,  it  would  fol- 
low, and  it  seems  sometimes  to  have  been  held,  that,  where 
husband  and  wife  join  in  a  tort,  the  act  in  legal  contemplation 
is  his  alone,  and  he  only  can  be  sued.^    Therefore  it  has  been 
adjudged,  that  a  trespass  cannot  be  laid  in  a  declaration  to 
have  been  committed  jointly  by  husband  and  wife.     And  if  the 
act  was  the  wife's  alone,  the  husband  should  be  joined,  yet  the 
allegation  should  be  that  the  trespass  was  by  her.*    In  accord- 
ance with  this  view,  it  is  even  laid  down  in  Comyns  that  "  an 
action  for  a  tort  done  by  the  husband  and  wife  jointly  shall  be 
against  the  husband  alone  ;  for  tlie  whole  shall  be  intended  to 

'  Vol.  I.  §  43. 

'  Ball  V,  Bennett,  21  Ind.  427. 

•  Brazil  v.  Moran,  8  Minn.  236 ;  Sisco  v.  Cheeney,  Wright,  9 ;  Baker 
0.  Young,  44  lU.  42 ;  Rhemes  o.  Humphreys,  Cro.  Car.  254.  As  to  which, 
however,  see  Perry  v.  Diggs,  Cro.  Car.  494 ;  Hyde  v,  S.,  12  Mod.  246, 
Holt,  101. 

*  McKeowen  o.  Johnson,  1  McCord,  578. 
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be  the  act  of  the  husband."  ^  But  Lord  Holt  disapproved  of 
this  sort  of  doctrine,^  and  it  is  not  sound  either  in  reason  or 
in  modern  law.  The  true  view  is,  that,  when  the  husband  is 
present  during  the  commission  of  a  tort  by  the  wife,  whether 
himself  actively  participating  in  it  or  not,  prima  facie  the 
wrong  shall  be  deemed  his  alone  ;  but,  both  in  civil  and  crim- 
inal causes,  this  prima  facie  case  may  be  rebutted  and  each  of 
the  two  may  be  deemed  in  law  the  doer  of  the  wrong  the  same 
as  though  they  were  unmarried.^  Therefore  if  husband  and 
wife  join  in  a  malicious  prosecution,  she  being  really  an  active 
party  as  well  as  he,  she  may  be  joined  with  him  as  defendant 
in  an  action  to  recover  damages  for  it,  though  she  performed 
no  act  in  which  he  was  not  present  concurring.^  And  it  is  the 
same  where  they  join  in  a  battery.^  In  cases  of  this  sort,  if 
one  of  the  wrong-doers,  whether  husband  or  wife,  dies,  it  is 
plain  in  reason,  that  a  suit  for  damages  may  be  carried  on 
against  the  survivor  alone  ;  or,  during  the  life  of  the  wife,  the 
husband  may  be  sued  alone  should  the  injured  party  prefer.^ 

§  259.  Continiied  —  Joint — Umits  of  Doctrine  —  Distinction 
—  TortiouA  Conversion  of  Chattel.  —  We  shall  see,  in  sections 
further  on,  that  this  doctrine  of  the  joint  liability  of  husband 
and  wife  has  its  limits ;  but  it  is  a  familiar  application  of  the 
general  doctrine,  that  they  may  be  jointly  responsible  in  tort 
for  the  conversion  of  a  chattel.^  ^^  It  is  indisputable,"  said 
Robertson,  C.  J.,  in  the  Kentucky  court,  "  that  the  wife  may, 
in  conjunction  with  her  husband,  be  guilty  of  a  tort  or  tres- 

*  Comyns  Dig.,  Bar.  &  Feme,  Y.  •  Hyde  v.  S„  supra. 

'  Marshall  v,  Oakes,  51  Maine,  808 ;  Warner  v.  Moran,  60  Maine,  227 ; 
The  State  o.  Cleaves,  59  Maine,  298 ;  Carleton  v.  Haywood,  49  N.  H.  314 ; 
Simmons  v.  Brown,  5  R.  I.  299 ;  Tobey  v.  Smith,  15  Gray,  585.  And  see, 
as  to  the  form  of  the  pleadings  in  cases  of  this  sort,  2  Saund.  by  Wms., 
5th  ed.  47  «,  note.  As  to  the  criminal  law,  see  1  Bishop  Crim.  Law,  5th  ed. 
§863. 

*  Cassin  v.  Delany,  88  N.  Y.  178. 

^  Roadcap  9.  Sipe,  6  Grat.  213.    And  see  Drury  v.  Dennis,  Yelv.  106. 

*  Miller  v.  Sweitzer,  22  Mich.  391.  And  see  Kowing  v.  Manly,  49  N.  Y. 
192,  198-200. 

'  Catteral  v.  Kenyon,  2  Gale  &  D.  545,  8  Q.  B.  310. 
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pass ;  and  it  would  seem  to  be  fairly  inferable  by  analogy, 
and  to  be  well  settled  by  authority,  that  they  may  be  jointly 
guilty  of  a  tortious  conTersion  of  a  chattel.  If  the  conversion 
be,  in  fact,  by  the  wife  alone,  it  is  deemed  a  conversion  to  the 
use  of  the  husband  only,  and  should  be  so  declared  on.  So,  if 
the  conversion  in  fact  be,  as  it  may  be,  the  joint  act  of  both 
husband  and  wife,  it  is  deemed  in  law  the  husband's  act,  and 
consequently  he  may  be  sued  alone.  But  it  is  conclusively 
settled  by  adjudged  cases  of  controlling  authority,  that,  in  this 
latter  class  of  cases  also,  the  wife  may  be  sued  jointly  with 
her  husband ;  though  in  this,  as  in  the  former  class,  the  dec- 
laration should  charge  the  conversion  to  have  been  to  the  use 
of  the  husband,  and  not  ad  U9um  ipBorum,^^  ^  It  is  believed, 
therefore,  that,  in  this  class  of  cases,  the  party  suing  for  the 
wrong  has  his  choice  of  three  methods  of  procedure.  He  may, 
if  he  please,  sue  the  husband  alone,  as  though  he  were  the 
only  person  responsible  for  the  tort.  Or,  he  may  elect  to  pur- 
sue th^  wife  as  the  only  responsible  person ;  but,  in  such  a 
case,  as  under  the  rules  of  the  common  law  a  wife  can  never 
be  made  a  sole  defendant,^  the  husband  must  be  joined  in 
matter  of  form,  while  the  wrongful  act  is  charged  in  the  dec- 
laration as  hers.®  Or,  thirdly,  the  suit  may  be  in  the  proper 
sense  joint  against  husband  and  wife,  and  the  wrong  alleged 
as  their  joint  act ;  though,  of  courae,  if  the  action  is  trover, 
the  conversion  must  be  alleged  to  the  husband's  use,  not  to  the 
use  of  the  two,  for  so  it  is  in  point  of  law.  Rapallo,  J.,  in  a 
New  York  case,  once  discoursed  of  this  matter  thus :  **  Where 
the  husband  and  wife  jointly  took  and  converted  goods,  though 
both  were  liable  for  the  wrongful  act  of  taking  them,  the  con- 

>  Estill  V.  Fort,  2  Dana,  237,  238.  Said  Metcalf,  J.,  in  a  Massachusetts 
case  in  which  the  latter  point  was  held :  **  A  conversion  cannot,  in  legal 
contemplation,  be  to  the  use  of  the  wife."  Tobey  v.  Smith,  15  Gray,  535. 
But  can  it  not  be,  under  statutes  authorizing  wives  to  hold  separate  legal 
property  ?    See  Peak  v.  Lemon,  1  Lans.  295. 

*  Williams  v.  Carroll,  2  Hilton,  438 ;  Sexton  v.  Fleet,  2  Hilton,  477. 

*  Vol.  I.  §  905;  Matthews  v.  Friestel,  2  £.  D.  Smith,  90;  Flanagan  v. 
Tinen,  53  Barb.  587;  Tait  v.  Culbertson,  57  Barb.  9;  Heckle  v.  Lurvey, 
101  Mass.  344;  Corn  v,  Brazelton,  2  Swan,  Tenn.  273. 
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version  was  the  act  of  the  husband  only,  and  was  to  his  use 
only.i  A /ewe  with  her  husband  cannot  convert  to  the  use  of 
the  wife,  but  all  is  done  to  the  use  of  the  husband.'  •  .  .  But 
the  action,  so  far  as  it  is  founded  upon  the  wrong  done  to  the 
plaintiff  by  depriving  him  of  his  property,  lies  against  both 
husband  and  wife  when  both  are  guilty."  * 

§  260.  Continaed  —  Umits  of  the  Doctrine  —  Slander.  —  In 
a  Virginia  case,  Daniel,  J.,  observed  :  "  There  are  torts  wliich 
it  would  be  improper  to  charge  in  a  declaration  as  having 
been  committed  conjointly  by  husband  and  wife ;  and  a  general 
demurrer  to  a  declaration  liable  to  such  an  objection  would  be 
sustained.  Of  these^  slander  is  an  example.  In  the  case  of 
slander,  however,  the  objection  has  its  foundation,  not  in  the 
relation  of  the  parties  charged  with  the  tort,  to  wit,  that  of 
husband  and  wife,  but  in  the  nature  of  the  tort.  There  can 
be  no  joint  utterance  of  a  slander  by  two  or  more  persons,  and 
consequently  there  cannot  be  a  joint  action  for  such  supposed 
tort,  whether  charged  to  have  been  committed  by  husband  and 
wife,  or  any  other  two  persons  not  standing  to  each  other  in 
that  relation.  But  for  assaults  and  trespasses  which  may,  in 
legal  contemplation,  be  committed  by  two  persons  conjointly, 
and  for  which  several  persons  may  be  jointly  sued,  the  husband 
and  wife  may  be  sued  jointly  for  the  act  of  both."  ^  It  is  be- 
lieved, however,  that,  while  the  principle  thus  brought  to 
view  is  sound,  the  particular  application  of  it  to  slander  is  not ; 
but,  if  a  wife,  of  her  own  prompting,  utters  the  words,  and  her 
husband  is  present  encouraging  her  therein,  the  two  are  jointly 
and  severally  responsible  for  the  tort.^    It  is  so,  according  to 

^  Referring  to  Beny  v,  Nevys,  Cro.  Jac  661 ;  Key  worth  v.  Hill,  3  B.« 
&  Aid.  685;  Bing.  Inf.  &  Gov.  258;  Marsh's  Case,  1  Leon.  312;  Khemes 
9.  Humphreys,  Cro.  Car.  254. 

*  Referring  to  Perry  v.  Diggs,  Cro.  Car.  494. 
»  Rowing  t7.  Manly,  49  N.  Y.  192,  198.  199. 

*  Roadcap  o.  Sipe,  6  Grat  913,  217.  See,  also,  Baker  v.  Young,  44  HI. 
42. 

»  See  1  Bishop  Crim.  Proced.,  §  470;  2  lb.  §  59,  811 ;  Avery  v,  Bulkly, 
1  Root,  275 ;  Sikes  r.  Johnson,  16  Mass.  389. 
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the  better  and  modern  doctrine,  in  the  criminal  law ;  and  the 
case  of  a  civil  tort  proceeds  on  the  same  reasons. 

§  261.  Contliiued  —  Fraud  —  Contract.  —  One  of  the  limits 
to  the  joint,  and  even  to  the  sole,  liability  of  the  wife  grows 
out  of  the  fact  that  she  cannot  bind  herself  by  a  contract. 
It  was  suggested  in  our  first  volume.^  If  the  wife  acts  as  her 
husband's  agent  in  bringing  about  a  fraudulent  contract  be- 
tween him  and  a  third  person,  —  as,  for  example,  if  by  fraud- 
ulent means  she  effects  a  sale  of  his  goods  and  he  consents,  — 
he  is  answerable  to  the  third  person  for  the  wrong.^  But  it  is 
believed  that  the  wife  is  not  liable,  as  for  other  torts,  to  the 
third  person,  however  it  might  be  with  an  ordinary  agent ;  ^ 
because,  though  she  is  liable  for  her  frauds,  this  fraud  is  too 
closely  connected  with  the  contract.  And  the  Kentucky  court 
has  held  that  an  action  cannot  be  maintained  against  a  hus- 
band and  his  wife  for  her  fraud  in  the  sale  of  a  chattel ;  be- 
cause, as  to  any  interest  which  she  may  have  in  the  chattel, 
her  sale  of  it  is  void.  Robertson,  C.  J.,  added :  "  Though  a 
feme  covert  may  be  guilty  of  a  tort,  either  separately  or  con- 
jointly with  her  husband,  yet  she  cannot,  in  our  opinion,  be 
precluded  from  relying  on  her  coverture  as  a  bar  to  legal  lia- 
bility for  a  fraud  committed  by  her  in  a  contract  which  her 
disability  made  void.  It  has  been  decided  that,  in  an  action 
against  an  infant  for  fraud  in  the  sale  of  a  horse,  the  plea  of 
infancy  will  be  a  good  bar ;  ^  for  the  action  depended  on  the 
contract,  and  by  pleading  infancy,  the  defendant  elected  to 
avoid  the  contract'  And  the  contract  being  thus  avoided, 
there  could  be  no  ground  for  recovering  damages  for  fraud 
in  making  it."  * 

§  262.  Contliiaed  —  Bailment.  —  So,  in  a  North  Carolina 
case,  a  married  woman  having  hired  of  the  plaintiff  a  horse 
to  be  used  on  her  husband's  business,  it  appeared  that  she 
drove  the  horse  immoderately  and  overloaded  the  vehicle  ;  but, 

»  Vol.  I.  §  906.  •  Taylor  r.  Green,  8  Car.  &  P.  816. 

»  Story  Agency,  §  310. 
*  Owens  V.  Snodgrass,  6  Dana,  229,  230. 
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tliough  the  form  of  the  action  was  tort,  the  court  declined  to 
continue  it  against  her  on  the  death  of  her  husband.  Said 
Nash,  C.  J. :  "  It  is  sought  to  subject  her  by  deserting  the 
contract  and  suing  in  tort,  upon  the  ground  that  ^feme  covert 
is  answerable  for  her  own  personal  trespasses,  and  may  be 
sued  with  her  husband ;  and  that,  if  he  die  pending  the  ac- 
tion, the  suit  will  not  abate  as  to  her.  The  principle  is  correct 
in  the  abstract ;  and,  if  the  facts  set  forth  in  the  case  amount 
to  such  a  trespass  on  her  part,  then  the  suit  is  properly  prose- 
cuted against  her.  All  persons  are  liable  for  their  own  tortious 
acts,  unconnected  with,  or  in  disaffirmance  of,  a  contract.  Thus, 
though  an  infant  cannot  be  sued  upon  his  contract,  except  for 
necessaries,  yet  he  is  liable  in  damages  for  an  assault  and  bat- 
tery, and  for  his  slander ;  but  a  person  cannot,  by  changing 
his  form  of  action,  charge  him  for  a  breach  of  contract,  as 
for  negligence,  or  immoderate  use  of  a  horse.  ...  A  married 
woman  is  not  personally  liable  for  her  contracts  of  any  kind  ; 
but,  if  she  commit  an  actual  tort,  she  is  liable,  and  may  be 
sued  jointly  with  her  husband ;  but  it  must  be  an  actual  tort, 
as  an  assault  and  battery,  and  not  a  constructive  one,  arising 
from  ignorance  and  negligence."  ^ 

§  263.  Conneoted  with  Contract,  oontliiaed  —  Fraud.  —  It  is 
not  easy  to  define,  in  a  single  sentence,  the  exact  rule  on  this 
subject,  and  the  author  will  not  attempt  it.  Indeed,  the  opin- 
ions of  judges,  in  cases  lying  near  the  dividing  line,  are  not 
quite  harmonious.  In  general  it  may  be  said,  that,  if  a  fraud 
committed  by  a  married  woman  is  founded  in  contract,  she  is 
not  liable  therefor.^  Plainly,  in  reason,  as  a  feme  covert  can- 
not bind  herself  by  a  contract,  she  can  no  more  bind  herself 
by  a  fraudulent  one  than  by  one  not  fraudulent ;  and,  to  change 
the  natural  form  of  action  against  her,  and,  instead  of  charg- 
ing her  on  the  contract,  charge  her  for  the  fraud  in  it,  would 
be  to  violate  the  doctrine  itself  which  exempts  her  from  liability 
for  the  contract.  But,  again,  in  reason,  if,  as  might  happen  in 
some  circumstances,  the  fraud  of  the  woman  should  lead  to  an 

^  Barnes  v.  Harris,  Busbee,  15,  16,  17. 

'  Ziegenbagen  v.  Church,  5  Chicago  Leg.  News,  124. 
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independent  and  valid  contract  between  third  persons,  she 
would  be  liable  for  the  damages  suffered  from  this  fraud.  And 
these  two  propositions  would  probably  be  accepted  by  most  of 
our  courts,  while  yet  differences  of  opinion  as  to  their  applica- 
tion would  ensue.  For  example,  if  a  wife  represents,  to  per- 
sons proposing  to  discount  certain  acceptances,  that  they  are 
in  the  handwriting  of  her  husband,  while  they  are  not,  and  by 
this  fraud  these  persons  are  induced  to  part  with  their  money; 
is  she  liable  ?  On  this  question  an  English  court  was  equally 
divided  ;  Justices  Williams  and  Willes  answering  yes,  and 
Earle,  C.  B.,  and  Byles,  J.,  answering  no.  The  latter  deemed, 
that  the  false  representation  was  in  substance  a  warranty  of 
a  debt ;  ^  and,  if  it  really  was  such,  plainly  it  could  not  bind 
her.  To  the  author's  mind,  the  better  view  of  this  question 
is,  that  neither  the  woman  nor  those  whom  she  addressed 
understood  the  transaction  to  be  a  contract  on  her  part  with 
them,  or  any  thing  in  the  nature  of  a  contract,  but  a  mere 
representation  as  to  a  fact  known  to  her  and  not  to  them ; 
and,  where  neither  party  means  contract,  the  law  should  not 
imply  a  contract  to  shield  her  from  the  consequences  of  her 
fraud.  In  another  English  case  it  was  held,  that,  where  a 
married  woman  represented  herself  to  be  single,  whereby  she 
was  accepted  as  surety  for  a  third  person,  she  was  not  liable. 
And  this  decision  appears  to  be  just ;  because  here  was  a  for- 
mal contract  of  suretyship,  and  the  falsehood  constituted,  a 
part  of  the  very  transaction.  Indeed,  if  she  had  said  nothing, 
her  mere  signature  constituted  a  representation  that  she  was 
capable  of  binding  herself,  which  was  false.  Pollock,  C.  B., 
in  giving  the  opinion  in  this  case,  said :  ^'  A  feme,  covert  is 
unquestionably  incapable  of  binding  herself  by  a  contract ;  it 
is  altogether  void,  and  no  action  will  lie  against  her  husband 
or  herself  for  the  breach  of  it.  But  she  is  undoubtedly  respon- 
sible for  all  torts  committed  by  her  during  coverture,  and  the 
husband  must  be  joined  as  a  defendant.  They  are  liable, 
therefore,  for  frauds  committed  by  her  on  any  per9on,  as  for 

^  Wright  0.  Leonard,  11  G.  B.  n.s.  268.    And  see  Rowing  v.  Manly, 
49  N.  Y.  192. 
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anj  other  personal  wrongs.  But  when  the  fraud  is  directly 
connected  with  the  contract  with  the  wife,  and  is  the  means  of 
effecting  it,  and  parcel  of  the  same  transaction,  the  wife  cannot 
be  responsible,  and  the  husband  be  sued  for  it  together  with 
the  wife."  ^ 

H.  The  Late  Statutes. 

§  264.  General  View.  —  Having  seen,  in  the  foregoing  sub- 
division of  this  chapter,  what  is  the  nature  both  of  the  wife's 
and  of  the  husband's  common-law  liability  for  her  torts  com- 
mitted during  coverture,  we  shall  have  no  difficulty  in  discern- 
ing what,  in  principle,  is  the  effect  of  the  late  statutes  upon 
it.  Tlie  decisions  are  not  sufficientlynumerous  to  detain  us 
long ;  and,  as  some  of  them  proceed  upon  complicated  statu- 
tory provisions,  the  author  will  not  pause  to  explain  all  of  them, 
or  always  to  point  out  how  far  they  conform  to  or  depart  from 
just  principle.  But  it  will  be  discerned,  by  those  who  exam- 
ine them  minutely,  that  the  judges  have  not  always  had  in 
their  minds  all  the  considerations  which  properly  enter  into 
the  question.  When  they  have  not,  the  decision  should, 
according  to  a  familiar  rule,^  be  not  much  regarded  as  an  au- 
thority. 

§  265.  Creating  Separate  Legal  Property  In  Wife.  —  If  a  stat- 
ute simply  creates  in  a  wife  a  separate  estate  in  what  would 
otherwise  pass  to  her  husband,  it  is  plain  in  principle,  and  there 
is  no  doubt  on  the  authorities,^  that  it  does  not  change  the  law 
as  to  her  torts  ;  her  liability,  and  her  Imsband's,  are  the  same 
as  before. 

§  266.    Authorizing    Stilts    against    Wife    alone.  —  But,  if    a 

'  Liverpool  Adelphi  Loan  Association  o.  Fairhurst,  9  Exch.  422,  429. 
See,  also,  GouldiDg  v.  Davidson,  26  N.  Y.  604 ;  Merriam  v,  Cunningham, 
11  Cush.  40 ;  Banlett  v.  Wells,  1  Best  &  S.  836 ;  DeRoo  v.  Foster,  12  C.  B. 
K.8.  272 ;  Scudder  v.  Gori,  3  Rob.  N.  Y.  661.  As  to  how  a  case  of  this 
sort  is  viewed  in  equity,  see  In  re  Lushes  Trusts,  Law  Rep.  4  Ch.  Ap.  591. 

*  Bishop  First  Book,  §  393.  395-401. 

■  Ballard  v.  Rassell,  33  Maine,  196 ;  Rowe  v.  Smith,  45  N.  Y.  230, 
233. 
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statute  should  require  that  all  suits  against  the  wife  should  be 
in  her  own  name  as  defendant  without  the  joinder  of  the  hus- 
band, it  is  plain  this  would  cut  off  his  liability  for  her  torts ; 
for,  as  we  saw  under  the  last  sub-title,  the  tort  is  hers  and  not 
his,  and  his  responsibility  grows  alone  out  of  the  form  of  the 
action  which  the  common  law  has  prescribed.  No  one  will 
question  this  proposition,  as  matter  of  legal  principle.  Then, 
suppose  the  statute  goes  less  far,  and  simply  permits  the  com- 
plaining party  to  sue  the  wife  in  her  own  name  alone,  will  this 
right  to  sue  her  relieve  the  husband  of  his  common-law  lia- 
bility ?  In  principle,  yes.  The  sole  ground  of  his  common- 
law  liability  was,  that  the  wife  could  not  be  sued  alone,  and 
the  husband  must  be  joined  with  her  "  for  conformity ,'*  as  the 
judges  sometimes  express  it.  And  by  a  rule  of  interpretation 
already  discussed,^  the  statute  having  taken  away  the  entire 
reason  on  which  the  common-law  doctrine  rested,  the  doctrine 
itself  falls.  The  complaining  party  having  now  the  power  to 
sue  the  wife  alone,  he  must  sue  her  so,  since  the  wrong  is  exclu- 
sively hers,  and  he  cannot  join  the  husband. 

§  267.  Continued  —  How  in  Authority. — Upon  this,  how- 
ever, the  author  is  not  able  to  produce  direct  authority.  In 
Illinois  the  court  held,  after  the  Act  of  1869,  on  a  variety  of 
considerations,  prominent  among  which  was  the  provision  mak- 
ing the  earnings  of  the  wife  her  own,  that  the  husband  was  no 
longer  liable  for  her  torts.^  It  held  the  same,  also,  of  her 
ante-nuptial  debts.^  And  the  statute  of  1874  is  in  such  terms 
as  to  leave  no  question  that  this  is  so  now. 

§  268.  "  Relating  to  Separate  Property  "  —  New  York.  —  The 

New  York  statutes  of  1860  and  1862  provide,  that  the  wife 
may  ^'  sue  and  be  sued  in  all  matters  having  relation  to  her ' 
sole  and  separate  property,  the  same  as  if  she  were  sole;"  but 
this  provision  does  not  change  the  form  of  action,  or  take 
away  the  husband's  liability,  for  such  torts  of  hers  as  do  not 

^  Ante,  §  65. 

'  Martin  v,  Robson,  5  Chicago  Legal  News,  304 ;  ante,  §  24,  note. 
*  Howarth  v.  Warmser,  68  111.  43. 
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relate  to  her  separate  estate.^  For  example,  if  the  wife  pub- 
lishes a  libel,  the  husband  is  responsible,  and  the  action  is 
against  the  two  jointly.^  But  the  doctrine  appears  to  be  on 
authority,  and  it  is  certainly  on  principle,^  that  the  statute  is 
to  be  construed  as  imperative  in  cases  which  fall  within  it ; 
the  action  must  be  against  the  wife  alone,  aAd  the  husband 
cannot  be  joined.^  Thus  it  is  held,  that,  where  a  married 
woman  having  goods  of  a  third  person  in  her  possession 
wrongfully  claims  a  lien  on  them  as  her  separate  property,  and 
refuses  to  give  them  up,  she  alone  is  liable  for  the  tort,  and  her 
husband  cannot  be  joined  with  her  as  a  defendant.^  Here, 
it  seems,  the  conversion  is,  and  can  be,  to  her  own  use,  and 
not  to  the  use  of  the  husband.^ 

§  269.  Continued.  —  If  the  injury  complained  of  is  caused 
by  the  mismanagement  of  the  wife's  separate  estate,  the  action 
is,  by  the  statute,  against  her  alone  ;  for,  observed  the  court, 
"  it  was  a  matter  having  relation  to  her  separate  property.''  ^ 
Within  this  principle,  a  wife  was  held  to  be  suable  alone  for 
damages  caused  by  the  straying  of  her  cattle  from  her  own 
premises  upon  adjoining  lands,  notwithstanding  her  husband 
and  children  resided  with  her,  and  the  lauds  and  cattle  were 
used  for  the  support  of  the  family .^  And  if  a  woman  has  com- 
mitted a  fraud  in  the  sale  of  her  real  Estate,  she  may  be  sued  , 
alone  for  it,  and  it  makes  no  difference  that  it  was  done  by  her 
husband  as  her  agent.^ 

1  Baum  V.  Mullen,  47  N.  Y.  677 ;  Rowe  ».  Smith,  45  N.  Y.  230  \  Ander- 
son V.  Hill,  53  Barb.  238 ;  Solomon  v.  Waas,  2  Hilton,  179. 

•  Tait  V.  Culbertson,  57  Barb.  9. 

'  Ante,  §  26^.  As  to  when  the  word  '*  may  *^  in  a  statute  is  to  be  con- 
strued as  shall,  see  Bishop  Stat.  Crimes,  §  112. 

^  Rowe  V.  Smith,  supra,  at  p.  233 ;  Fiske  v.  Bailey,  51  N.  Y.  150. 

^  Peak  V.  Lemon,  1  Lans.  295.  '  Ante,  §  259. 

'  Eagle  V.  Swayze,  2  Daly,  140,  142,  opinion  by  Daly,  J. ;  Fiske  v.  Bai- 
ley, 51  N.  Y.  150. 

»  Rowe  ».  Smith,  45  N.  Y.  230,  55  Barb.  417,  38  How.  Pr.  37.  And 
see  Fiske  9.  Bailey,  supra. 

•  Baum  tJ.'MuUen,  47  N  Y.  577. 
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CHAPTER  XXII. 

THE  WIFE'S  ACQUISITIONS  THROUGH  TORTS  COMMITTED 

BY  OTHERS  TO  HER  INJURY. 

Sect.  270.  Introduction. 
271-277.  Under  the  Unwritten  Law. 
278-281.  Under  the  Late  Statutes. 

§  270.  Scope  of  the  Chapter  —  How  divided.  —  It  is  not 
proposed,  in  this  chapter,  to  treat  of  torts  injurious  to  the 
property  of  married  women,  but  of  those  only  which  affect  the 
person,  reputation,  and  the  like.  Such  discussions  as  are 
deemed  necessary  of  the  other  class  will  be  found  in  other 
connections  in  the  first  volume  and  this.  The  subject  of  this 
chapter  will  be  considered  in  its  relation  to,  I.  The  Unwritten 
Law  ;  II.  The  Late  Statutes. 

/.  The  Unwritten  Law, 

§  271.  Ante-nuptial.  — It  is  not  the  purpose  of  this  chapter 
to  discuss  ante-nuptial,  but  the  post-nuptial  torts.  Yet  it  may 
be  observed,  by  way  of  introduction  to  the  main  subject,  that 
the  right  to  sue  for  a  tort  which  one  has  suffered  is  a  chose  in 
action  ;  consequently,  if  before  marriage  there  has  been  a  tort 
committed  injurious  to  the  wife,  her  right  of  action  for  the 
injury  is  like  any  other  cho%e  in  actiouy  and  the  suit  after  mar- 
riage must  be  brought  in  the  joint  names  of  husband  and  wife. 
It  is  so,  for  example,  if  the  wife  has  been  slandered  before 
marriage,  or  a  battery  has  been  inflicted  on  her.^  Of  course, 
if  the  husband  dies,  the  sole  right  to  sue  for  such  a  wrong 
survives  to  the  wife. 

§  272.  Post-nuptial  —  In  General.  —  A  post-nuptial  tort  may 
be  inflicted  on  the  wife  to  the  injury  of  the  husband,  or  to  the 

1  Spencer  v.  McMasters,  16  111.  405 ;  CoUis  v.  Bowen,  8  Blackf.  262. 
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injury  both  of  her  and  him.^  But  where  the  injury  is  in 
whole  or  in  part  to  the  wife,  the  right  to  sue  for  the  injury  to 
her  is  her  post-nuptial  cho9e  in  action.  Still  there  is  a  marked 
difference  between  it  and  the  right  to  sue  for  money  which  falls 
to  her  during  the  coverture.  In  the  latter  instance,  the  suit  may, 
for  a  reason  explained  in  our  first  volume,^  be  brought  in  the 
name  of  the  husband  alone,  or  in  the  joint  names  of  himself 
and  wife,  at  his  election.  But  the  reader,  who  consults  our 
first  volume,  will  perceive  that  the  reason  is  one  which  does 
not  apply  to  the  right  to  sue  for  a  personal  wrong  suffered  by 
the  wife  during  the  coverture.  Hence,  for  such  a  wrong,  the 
husband  cannot  sue  alone,  neither  can  the  wife,  but  the  two 
must  join  as  plaintiffs.^  ^^  If  the  wife  dies,"  it  is  added  in 
Bacon's  Abridgment,  'Hbe  action  dies  with  her."^  But 
under  the  statutes  of  some  of  our  States,^  and  it  is  believed 
most  or  all  of  them,  and  under  the  modern  English  statutes,^ 
such  an  action  survives  to  her  administrator.  If  the  husband 
dies,  the  widow  has  the  sole  right  to  sue  or  carry  on  the  suit 
in  her  own  name;^  the  same  rule  applying  here  as  to  the 
wife's  other  cho%e%  in  actionj  whether  post-nuptial  or  ante- 
nuptial.® 

§  273.  DlAtliiotion  whether  Husband  sues  alone,  or  Husband 
and  Wife  sue.  —  We  saw,  in  the  first  volume,  something  in 
relation  to  this  distinction  ;  ^  but  it  is  necessary  to  expand  the 
matter  here.  The  action  in  the  name  of  husband  and  wife  is  in 
effect  the  wife's  action,  that  in  the  name  of  the  husband  is  his 

1  Vol.  I.  §  913.  ■  Vol.  I.  §  88,  91. 

*  Vol.  I.  §  913;  1  Chit.  PI.  6th  Lond.  ed.  73;  ComyDS  Dig.  Bar.  &  Feme, 
v.;  Hooper  v.  Haskell,  56  Maine,  251;  Smith  v.  Grant,  56  Maine,  255; 
Donaldson  v,  Maginnea,  4  Yeates,  127  ;  Hart  v.  Crow,  7  Blackf.  351;  Klein 
V.  Hentz,  2  Duer,  633 ;  Smith  v.  Smith,  9  Wright,  Pa.  403. 

*  Bac.  Abr.  Bar.  &  Feme,  K. 

*  Norcross  v.  Staart,  50  Maine,  87 ;  Earl  v.  Tapper,  45  Vt.  275 ;  Bream 
V.  Brown,  5  Coldw.  168 ;  Whiton  v.  Chicago  and  Northwestern  Railway,  21 
Wis.  305. 

*  Chapman  v.  Rothwell,  Ellis,  B.  &  £.  168. 

'  Vol.  I.  §  705,  910.  »  Vol.  L  §  92,  171. 

*  Vol.  I.  §  913. 
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alone.  For  the  injury,  therefore,  which  he  has  suffered,  the 
action  must  be  in  his  own  name,  and  the  wife  must  not  be 
joined  ;  ^  for  the  injury  which  she  has  suffered,  it  must  be  in 
their  joint  names ;  and,  notwithstanding  an  intimation  in  the 
first  volume,  it  is  not  quite  clear  the  law  recognizes  any  such 
thing  as  a  joint  injury.     Let  us  look  at  a  few  points. 

§  274.  Contliiued  —  Slander  of  both  —  Battery  of  both.  —  If 
words,  actionable  of  themselves,  are  spoken  against  husband 
and  wife,  the  ordinary  damages  which  the  law  gives  for  this 
apparently  single  tort  cannot  be  recovered  in  one  suit.  What 
is  uttered  against  the  wife  is  a  wrong  simply  to  her,  and  in  no 
part  to  the  husband  ;  therefore  it  can  be  recovered  only  in  an 
action  in  their  joint  names.^  In  like  manner,  the  slander  of 
him  is  no  legal  injury  to  the  wife,  and  the  suit  for  it  must  be 
in  his  own  name  alone.^  In  like  manner,  it  is  erroneous  in 
pleading  to  allege,  that  a  battery  was  committed  on  a  husband 
and  his  wife ;  ^  because  for  the  battery  of  the  husband  he  alone 
can  sue,  and  for  the  battery  of  the  wife  the  two  must  join.^ 

§  275.  Tort  in  Violation  of  Contraot.  —  In  a  North  Carolina 
case  it  was  held,  that,  in  an  action  against  a  ferryman  for  neg- 
ligently carrying  the  plaintiff's  wife  across  his  ferry,  whereby 
she  was  injured,  she  need  not  be  made  a  party  plaintiff;  be- 
cause, as  the  wrong  was  in  violation  of  a  contract  between 
the  husband  on  'the  one  side  and  the  defendant  as  common 
carrier  on  the  other,  the  rules  which  would  govern  the  action 
as  to  parties  if  it  were  in  form  ex  contractu  may  be  applied. 
The  lower  court  had  held  that  the  action,  by  the  husband 
alone,  was  wrongly  brought ;  but  Pearson,  C.  J.,  said  :  "  The 
distinction  between  a  case  of  the  kind  before  us,  and  those 
which  we  presume  his  Honor  had  in  view,  is  this :  the  one  is 

*  Monroe  v.  Maples,  1  Root,  422;  Kewton  v.  Hatter,  2  Ld.  Raym. 
1208. 

*  Vol.  r.  §  913. 

'  Gazynski  v,  Colbuni,  11  Cuah.  10;  Ebersoll  v.  Krug,  S  Binn.  555;  Hart 
r.  Crow,  7  Blackf.  351. 

«  Belew  v.  Prunty,  Litt.  Sel.  Cas.  241. 

*  Newton  v.  Hatter,  2  Ld.  RaynL  1208;  Chapman  v.  Hardy,  2  Brer. 
170. 
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a  simple  tort  without  any  connection  whatever  with  a  contract, 
and  the  other,  although  sued  for  as  a  tort,  arises  ex  contractu  ; 
and,  being  based  on  contract,  the  rules  in  regard  to  the  non- 
joinder and  mis-joinder  of  parties  in  actions  ex  contractu  are 
applied  to  it.  For  instance,  if  two  purchase  a  horse  jointly, 
and  one  of  them  sue  alone  in  deceit,  the  non-joinder  of  the 
other  may  be  taken  advantage  of  by  demurrer,  motion  in 
arrest  of  judgment,  or  writ  of  error  if  the  matter  appears  in 
the  record ;  if  it  does  not  so  appear,  then  by  nonsuit  because 
of  the  variance,  which  is  the  rule  for  the  non-joinder  of  parties 
plaintiff  in  actions  ex  contractu  ;  whereas,  according  to  the  rule 
in  actions  ex  delicto^  the  non-joinder  could  only  be  taken  advan- 
tage of  by  plea  in  abatement,  and  in  the  absence  of  such  plea 
the  plaintiff  recovers  his  aliquot  part  of  the  damages.  This  is 
settled.''  1 

§  276.  "Wife  deserted — Death  or  Divorce.  —  There  are  cir- 
cumstances in  which,  by  the  rules  of  the  common  law,  the 
separation  of  husband  and  wife  confers  on  her  the  right  to  sue 
and  be  sued,  and  otherwise  to  act,  as  hfeme  sole.  The  judicial 
doctrines  on  this  subject  differ  somewhat  in  our  severs^l  States, 
and  they  have  been  discussed  by  the  author  in  his  work  on 
Marriage  and  Divorce.^  If,  therefore,  a  separation  of  this  sort 
has  taken  place,  it  is  plain  in  legal  reason  that  the  wife  may 
recover,  in  an  action  for  a  tort,  suing  alone,  both  those  dam- 
ages which  could  be  recovered  in  the  name  of  husband  and 
wife,  and  in  the  sole  name  of  the  husband,  were  they  living 
together.  A  fortiori^  if,  before  action  brought,  the  husband  dies 
or  a  divorce  intervenes,  the  woman  can  recover  the  whole  to 
her  own  use.  So  is  the  law  in  principle  ;  and  thus  it  appears 
an  Illinois  case  was  correctly  decided  in  which,  after  a  separa- 
tion entitling  the  woman  to  contract,  sue,  and  be  sued,  as  a 
feme  sole^  she  obtained  a  divorce  from  her  husband  for  his  fault, 
and  it  was  held,  that,  in  an  action  against  a  city  for  injuries 
which  she  had  received  by  reason  of  a  neglect  to  keep  in  repair 

^  Cramp  v,  McKay,  S  Jones,  N.  C.  32,  34,  referring  to  Scott  v.  Brown, 
3  Jones,  N.  C.  541. 

*  1  Bishop  Mar.  &  Div.  §  588-612. 
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a  street  crossing,  she  could  recover  for  the  loss  of  her  time, 
and  for  money  expended  for  medical  aid,  during  the  period  of 
her  coverture  intervening  between  the  time  of  her  receiving 
the  injuries,  and  the  granting  of  the  divorce.^ 

§  277.  ConcinBion. — The  subject  of  this  sub-title  might  be 
somewhat  expanded ;  but  it  is  believed  that,  if  the  practitioner 
duly  carries  in  his  mind  the  principles  here  and  in  the  first 

^  Peru  V.  French,  55  HI.  317.  This  case,  with  all  its  facts,  occurred  afler 
the  passage  of  the  married-woman  statute  of  1861;  but  it  seems  to  have  been 
decided  without  reference  to  the  statute,  on  the  principles  of  the  unwritten 
law.  The  reasoning  of  the  learned  judge  who  delivered  the  opinion  is  not 
exactly  in  terms  the  same  which  I  have  given  in  the  text,  and  I  propose  to 
insert  it  here.  Said  Scott,  J. :  **  It  is  in  proof  that  the  appellee  was  a  mar- 
ried woman  at  the  time  she  sustained  the  injuries  complained  of,  but  that 
she  was  divorced  from  her  husband  before  this  suit  was  instituted.  It  is 
now  insisted  that  the  appellee  cannot  recover  in  this  action  for  the  loss  of 
her  time,  or  for  money  expended  for  medical  aid,  during  the  period  of  her 
coverture.  The  proof  shows,  that,  at  the  time  of  the  accident  to  the  appel- 
lee, her  husband  bad  abandoned  her,  and  that  she*  was  supporting  herself  by 
her  own  industry.  We  have  not  been  very  careful  to  look  into  the  books 
to  see  if  a  precedent  could  be  found  that  would  enable  the  appellee  to 
recover  for  the  loss  of  her  labor  and  for  money  expended  for  medical  aid, 
if,  under  the  same  state  of  facts,  she  would  be  entitled  to  recover  if  a  feme 
sole.  For  our  law  would  be  very  defective  in  the  remedies  it  provides  if  it 
did  not  afford  redress  against  a  wrong-doer  under  such  circumstances.  At 
the  common  law,  the  husband  is  entitled  to  the  earnings  of  his  wife,  and  he 
alone  could  sue  for  the  loss  of  her  labor  during  coverture,  and  for  medical 
aid  furnished  to  her,  in  case  of  a  wrongful  injury.  The  reason  for  the  rule 
was,  that  the  husband  was  bound  to  support  her  in  sickness,  as  well  as  in 
health,  and  therefore  he  was  entitled  to  her  earnings.  If,  however,  the 
husband  abandons  her,  and  fails  to  furnish  to  her  necessary  support,  then 
the  reason  for  the  rule  [failing,  the  rule]  ought  also  to  fail.  In  the  case  of 
Love  V.  Moyneban,  16  111.  277,  it  was  held  that,  where  a  husband  compels 
his  wife  to  live  separate  and  apart  from  him,  without  fault  on  her  part,  and 
fails  to  make  provision  for  her  suitable  support,  she  may  acquire  property 
and  control  it,  and  sue  and  be  sued,  as  a  feme  sole,  during  the  continuance 
of  such  condition.  The  same  rule  was  approved  in  the  case  of  Fresco tt  v, 
Fisher,  22  III.  390,  and  in  Burger  v.  Belsley,  45  III.  72.  In  the  latter  case 
the  court  say,  *  that  the  law  has  wisely  afforded  a  remedy  for  every  wrong, 
and  is  not  restrained  by  its  inflexible  rules  from  adopting  all  such  means  as 
will  protect  the  citizen  in  his  personal  security.^  ^*  p.  323,  324.  See  post, 
§  280. 

238 


Ch.  XXII.]  TORTS  TO  MARRIED  WOMEN.  §  279 

volume  brought  to  view,  he  will  have  no  difficulty  with  any 
questions  likely  to  arise  in  practice. 

II.    Under  the  Late  Statutes. 

§  278.  viewed  as  Wife's  Separate  Estate.  —  We  have  seen,^ 
that,  under  the  statutes  of  some  of  our  States,  those  damages 
which  by  the  rules  of  the  common  law  are  recoverable  in  the 
joint  names  of  the  husband  and  wife,  for  torts  to  her  person, 
are  her  separate  statutory  property.  The  right  to  sue  for  the 
damages  is,  therefore,  her  sole  chose  in  action^  to  which  the 
marital  claims  do  not  attach.  The  result  is,  that,  in  such  a 
case,  the  plaintiff  in  the  suit  must  be  the  same  person  who 
would  be  plaintiff  in  any  other  suit  to  recover  her  sole  statutory 
property  ;  that  is,  as  the  general  rule,  the  wife  alone,  the  hus- 
band not  joining.  Thus,  in  Iowa,  a  statute  having  provided 
that  ^^  a  married  woman  may,  in  all  cases,  sue  and  be  sued 
without  joining  her  husband  with  her,  except  in  cases  where 
the  cause  of  action  exists  in  favor  of  or  against  both,"  the 
court  refused  to  limit  the  provision  by  construction  to  actions 
of  contract,  and  held  that  it  applied  equally  to  a  suit  to  recover 
damages  for  the  publication  of  a  libel  against  the  wife ;  that 
is,  in  such  a  case,  she  might  sue  alone.^  The  like  doctrine  — 
that  the  wife  sues  alone  for  torts  to  her  person  and  reputation 
—  has  prevailed  in  Illinois  since  the  statute  of  1861.  It  is  not 
even  permissible  to  join  the  husband.^ 

§  279.  Capacity  to  "  sue  and  be  sued." —  It  is  plain  in  reason 
that,  if  a  statute  simply  gives  to  the  wife  the  authority  to  '^  sue 
and  be  sued,"  without  the  joinder  of  her  husband,  this  alone 
will  enable  her  to  maintain  in  her  own  name  an  action  for  a 

'  Ante,  §  76,  77. 

'  Panooast  v,  Burnell,  82  Iowa,  394.  Under  the  Revision  of  1860,  it  was 
held  to  be  necessary,  as  at  common  law,  for  the  husband  to  join  in  an  ac- 
tion for  slandering  the  wife  by  words  actionable  per  ae,  Enders  v.  Beck,  18 
Iowa,  86. 

'  Chicago,  &c.,  Railroad  o.  Dickson,  5  Chicago  Leg.  News,  478;  Chicago, 
&c..  Railroad  v,  Dunn,  52  111.  260 ;  Kennies  v.  Vogel,  5  Chicago  Leg.  News, 
281. 
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simple  tort  affecting  her  person  or  reputation;  because  the 
suffering  and  injury  are  hers,  and  the  only  obstacle  to  her 
maintaining  the  action  under  the  common-law  rules  is  her 
incapacity  to  appear  in  court  without  her  husband.  There  is 
a  late  English  case  which  may  lend  some  strength  to  this  prop- 
osition of  reason,  though  by  no  means  conclusive  of  it.  The 
Divorce  Act  of  20  &  21  Vict.  c.  85,  provides  for  the  issuing, 
by  a  magistrate,  of  an  order  of  protection  in  behalf  of  a  woman 
deserted  by  her  husband, "  protecting  her  earnings  and  property 
acquired  since  the  commencement  of  such  desertion,  from  her 
husband  and  all  creditors  and  persons  claiming  under  him,  and 
such  earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  a  feme  %ole;  "  adding,  that  '•  the  wife  shall,  during  the 
continuance  thereof,  be  and  be  deemed  to  have  been,  during 
such  desertion  of  her,  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts,  and  suing  and  being  sued, 
as  she  would  be  under  this  act  if  she  had  obtained  a  decree  of 
judicial  separation."  Now,  this  provision  is  something  differ- 
ent  from  a  simple  authority  to  sue  and  be  sued,  because  of  the 
connection  which  the  words  "  suing  and  being  sued  "  have  with 
the  preceding  clauses,  tending  to  restrict  their  meaning  to  ac- 
tions affecting  contracts  and  chattels.  Still  it  was  held,  that  a 
woman  who  has  obtained  the  order  can  maintain  an  action  in 
her  own  name  for  a  libel.  "  I  have,"  said  Cockburn,  C.  J., 
^'  some  doubt,  looking  to  the  immediate  purpose  of  the  legisla- 
ture in  passing  that  section,  whether  it  was  at  all  contemplated 
that  such  a  case  as  the  present  might  arise ;  nevertheless,  if 
the  words  of  the  section  are  capable  of  being  interpreted  in  the 
larger  sense,  they  ought  to  be  so  interpreted.  .  .  .  The  words 
'  suing  and  being  sued '  might,  in  one  sense,  be  read  as  applica- 
ble to  what  has  immediately  gone  before,  namely,  in  respect  to 
property  and- contracts;  but  tliere  is  nothing  to  compel  us  to 
put  that  more  restricted  sense  upon  them.  And  inasmuch  as 
it  is  only  carrying  out  what,  if  present  to  the  minds  of  the 
legislature,  would  have  been  thought  justice,  that  a  married 
woman  under  the  circumstances  should  have  that  protection, 
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the   words   being  large   enough,  we   ought  so  to  constrae 
them."  1 

§  280.  Torte  anterior  to  Statute  — Constitational — New  Tork. 
—  A  statute  of  New  York  provides,  that  "  any  married  woman 
may  bring  and  maintain  an  action  in  her  own  name,  for  any 
damages,  against  any  person  •  •  .  for  any  injury  to  her  person, 
.  .  .  the  same  as  if  she  were  sole,"  which  damages  when  re- 
covered shall  be  her  separate  property.     And  it  was  the  unani- 
mous opinion  of  four  judges  of  the  Supreme  Court  before  whom 
the  question  was  raised  at  the  Warren  General  Term,  that,  by, 
force  of  this  provision,  a  wife  may  maintain  her  sole  action 
for  a  wrong  committed  on  her  person  before  the  statute  was 
passed.     And  to  permit  this  was  deemed  to  be  no  violation  of 
the  constitutional  rights  of  her    husband,  —  a  doctrine   in 
exact  accordance  with  the  author's  views,  yet  he  is  unable  to 
see  how  it  is  to  be  reconciled  with  what  was  before  held  by  the 
New  York  courts  regarding  other  chosei  in  action  which  fell  to 
the  wife  before  the  passing  of  the  statute.^   Potter,  J.,  observed, 
that,  at  common  law,  '^  the  husband  had  no  interest  in,  or  title 
to,  damages  occasioned  by  an  injury  done  to  the  person  of  his 
wife,  though  it  is  i^so  true  that  money  collected  on  a  judgment 
for  such  an  injury  became  the  property  of  the  husband,  by  the 
common  law,  as  it  existed  before  the  Acts  of  1848, 1849, 1860, 
and  1862.     If  the  wife  died  pendente  lite^  the  action  abated, 
the  cause  of  action  did  not  survive  to  the  husband  ;  nor  could 
he  have  recovered  if  he  had  brought  an  action  in  his  own  name 
alone,  for  there  is  no  independent  cause  of  action  in  him. 
Should  the  husband  die  before  action  brought,  or  die  pendente 
lite^  the  action  did  survive  to  the  wife.     The  injury  to  the  per- 
son of  the  wife  is,  therefore,  the  meritorious  cause  of  action. 
It  was  so  before  the  passing  of  those  statutes.     She  had,  she 
has  still,  the  natural  right  to  the  damages  ;  he  has  none."  ^ 

'  Ramsden  v.  Brearley,  Law  Rep.  10  Q.  B.  147,  149,  150.  See  ante, 
§  276 ;  post,  §  280 ;  Rangier  v.  Hummel,  1  Wrigbt,  Pa.  130. 

•  Ante,  §  45,  46. 

'  Ball  v»  Bullard,  52  Barb.  141, 143, 144.  The  judges  were  James,  Rose- 
krans,  Potter,  and  Bockes.    And  see  Mann  v.  Marsh,  35  Barb.  68. 
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§  281.  Conclusion.  — The  statutes  of  our  States,  relating  to 
the  question  under  consideration,  differ  ;  and  it  would  be  error 
to  suppose,  that,  in  all  the  States  where  these  recent  enactments 
prevail,  the  wife  can  sue  in  her  own  name  for  a  tort  to  her  per- 
son.^ But  the  principles  educed  in  this  cliapter,  properly  ap- 
plied by  the  reader,  will  suffice  to  settle  most  of  the  questions 
which  can  arise  under  the  various  and  often  complicated  stat- 
utory provisions. 

^  And  see  Laagfalin  o.  Eaton,  54  Maine,  156;  Sanford  v,  Augusta,  32 
Maine,  536 ;  Kavanaugh  v.  Janesville,  24  Wis.  618 ;  Smith  v,  St.  Joseph, 
55  MisBO.  456 ;  post,  §  377. 
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SOME  FURTHEB  VIEWS  RELATING  TO  THE  WIFE'S   STATU- 
TORY LANDS. 

Sbot.  282, 288.  Introdaction. 

284-289.  Tenancy  by  Entireties  with  Husband. 
290-292.  Tenancy  in  Common  with  Husband. 
298-296.  Partition. 

296-804.  Occupation  by  Family  and  Husband. 
806-807.  Wife's  Separate  Use. 

§  282.  Scope  of  thlfl  Chapter.  —  In  the  first  volume,  the  wife's 
lands  at  the  common  law,  and  her  interest  at  the  common  law 
in  the  lands  of  her  husband,  were  sufficiently  discussed.^  What 
is  to  be  said  of  her  lands  held  under  the  late  statutes  was  re- 
served for  the  present  volume.  We  have  already  considered 
some  of  the  topics ;  such  as  the  effect  of  legislation  on  real 
rights  existing  when  the  statutes  are  passed,^  how  the  statutory 
lands  may  be  conveyed,'  purchases  of  such  lands  by  the  wife 
on  credit,*  what  naust  be  the  form  of  conveyance  to  her,^ 
something  of  the  emblements,^  ownership  and  trusteeship,^ 
resulting  trusts,'  the  husband's  curtesy  in  the  statutory  lands,^ 
equitable  charges  by  the  wife  on  her  statutory  lands,^^  builders' 
liens,^^  the  wife's  power  of  contract  over  her  statutory  lands,^^ 

^  As  to  her  chattels  real,  see  Vol.  I.  §  188-205;  dower  in  husband^s 
lands.  Vol.  I.  §  239-470;  husband^s  curtesy,  tenancy  by  marital  right,  &c., 
in  her  lands,  Vol.  I.  §  471-585;  conveyances  of  wife^s  lands,  Vol.  I.  §  586- 
604;  transmutation  of  her  lands  to  personal  estate,  Vol.  I.  §  605-612; 
estates  by  entireties.  Vol.  I.  §  613-628.  And  various  things  relating  to  her 
lands  are  discussed  under  other  and  more  general  heads. 

•  Ante,  §  40-43.  '  Ante,  §  66-68,  108,  162-200. 

•  Ante,  §  80-88.  »  Ante,  §  90-98,  138. 

•  Ante,  §  96.  '  Ante,  §  110-114. 

•  Ante,  §  115-127.  •  Ante,  §  141-150.. 
><>  Ante,  §  201  et  seq.                            '^  Ante,  §  214  et  seq. 
"  Ante,  §  280  et  seq. 
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and  some  other  topics.  In  the  present  chapter  we  shall  take 
up  such  further  questions  as  may  seem  important,  not  already 
discussed. 

§  283.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Wife  as  Tenant  by  Entireties  with  the  Husband ;  II.  The 
Wife  as  Tenant  in  Common  with  the  Husband  ;  HI.  Partition ; 
IV.  Occupation  of  the  Wife's  Statutory  Lands  by  her  Family 
a^d  Husband ;  V.  The  Wife's  Separate  Use  of  her  Statutory 
Lands. 

J.   The  Wife  as  Tenant  hy  Entireties  with  the  Husband. 

§  284.  General  Doctrine.  —  We  saw  in  the  first  volume,^  that, 
under  the  rules  of  the  unwritten  law,  if  lands  are  conveyed  to 
the  husband  and  wife,  they  do  not  hold  them  either  as  tenants 
in  common  or  as  joint  tenants,  but  as  tenants  by  the  entirety, 
—  a  tenancy  which  can  exist  only  when  the  grantees  are  mar- 
ried persons.  And  under  the  late  married-women  statutes, 
the  effect  of  which  is  to  prevent  any  part  of  the  wife's  interest 
in  her  lands  passing  to  her  husband,  the  rule  of  the  common 
law,  by  force  of  which  the  two  become  tenants  by  the  entirety 
of  lands  conveyed  to  both,  is  not  changed.^  Such  is  the  gen- 
eral doctrine,  but  it  has  been  denied  in  one  of  our  States,  as 
we  shall  see  in  the  next  section  ;  and,  of  course,  a  statute  may 
be  in  words  to  change  the  rule  when  in  general  it  would  not 
be  held  to  be  thus  changed.  The  reason  for  the  doctrine,  look- 
ing at  the  question  in  the  light  of  legal  principle,  is,  that  the 
statutes  which  preserve  to  married  women  their  separate  rights 
of  property  do  not  have,  or  profess  to  have,  any  effect  upon 
the  capacity  of  the  wife  to  take  property,  or  the  manner  of  her 
taking  it ;  but,  when  she  does  take  it,  they  simply  preserve  the 
right  in  her,  to  her  separate  use,  forbidding  it  to  pass  in  part 
or  in  full  to  her  husband  under  the  rules  of  the  unwritten  law. 

»  Vol.  I.  §  618  «t  seq. 

'  Fisher  v.  Provin,  25  Mich.  347 ;  Gamer  v,  Jonea,  52  Misso.  68;  Barnes 
r.  Loyd,  37  Ind.  523;  Chandler  v.  Cheney,  87  Ind.  391;  Goelet  v.  Gori, 
31  Barb.  314;  Arnold  o.  Arnold,  30  Ind.  305;  Falls  r.  Hawthorn,  30  Ind. 
444 ;  Simpson  v.  Pearson,  31  Ind.  1 ;  Lux  o.  Hoff,  47  111.  425. 
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If,  then,  land  is  conveyed  to  a  husband  and  his  wife,  they  take, 
precisely  as  at  the  common  law,  —  that  is,  as  tenants  by  the 
entirety, — yet,  as  we  shall  by  and  by  see,  the  statute  intercepts, 
as  in  other  cases,  any  interest  of  the  wife's  which  might  other- 
wise pass  to  the  husband. 

§  285.  "Whether  Common-law  Rule  changed  by  Statute  —  Ala- 
bama. —  It  has  been  held,  however,  in  Alabama,  that  the  effect 
of  the  statute  is  to  do  away  with  the  reason  on  which  the  com- 
mon law  of  this  subject  was  founded,  and,  as  a  consequence, 
to  annul  tlie  common-law  rule  itself;  so  that,  when  a  convey- 
ance is  made  to  a  husband  and  his  wife,  they  take  precisely  as 
though  they  were  unmarried.  Said  R.  W.  Walker,  J. :  "  The 
reason  why,  under  a  conveyance  to  husband  and  wife,  they 
did  not  take  either  as  joint  tenants  or  tenants  in  common,  is, 
that  they  were,  according  to  the  principles  of  the  common  law, 
incapable  of  so  taking."  Let  us  pause  to  say,  that  the  majority 
of  legal  persons  would  probably  deny  this  proposition  of  the 
learned  judge ;  because,  as  we  saw  in  the  first  volume,^  hus- 
band and  wife,  if  they  were  joint  tenants  or  tenants  in  common 
before  marriage,  continue  to  be  the  same  after  marriage,  and 
do  not  become  tenants  by  the  entirety  of  the  estate,  which 
shows  them  to  be  capable  of  holding  as  tenants  in  common  or 
as  joint  tenants ;  and  it  is  perhaps  the  better  doctrine  at  the 
common  law,  that  a  conveyance  to  them  after  marriage  may, 
by  express  words,  create  in  them  either  of  these  two  tenancies. 
But  let  us  follow  the  words  of  the  learned  judge  :  "  The  rule 
adverted  to  was  not  merely  a  rule  fixing  the  construction  of 
certain  words  in  a  deed  or  devise,  when  applied  to  husband 
and  wife ;  for  the  result  was  the  same,  although  the  instru- 
ment expressly  declared  that  the  devisees  or  grantees  shoiild 
take  as  joint  tenants,  or  tenants  in  common.  The  foundation 
of  the  rule  is  to  be  sought  for  in  the  rights  and  incapacities 
which,  according  to  the  common  law,  result  from  the  matri- 
monial union.  Under  that  system  of  jurisprudence,  the  hus- 
band and  wife,  though  two  natural  persons,  are  but  one  person 
in  law.     Bracton  says :  Vir  et  uxor  sunt  quasi  unica  persona^ 

>  Vol.  I.  §  616,  618. 
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quia  caro  una,  et  sangui%  unu8.      The  husband  is  quaintly 
described  as  *  the  head  of  the  wife,'  —  the  legal  existence  of 
the  latter  being  as  it  were  merged  in  that  of  the  former.     Be- 
ing but  one  person,  there  can  be  no  moieties  between  them ; 
and  they  cannot*,  during  the  coverture,  and  under  a  convey- 
ance to  both,  take  separate  estates  in  the  same  property.     It 
is  an  obvious  result  of  this  unity  of  persons,  that  a  convey- 
ance to  husband  and  wife  is  considered  as  a  conveyance  to  a 
single  person,  under  which  they  take  but  one  estate,  as  a  cor- 
poration ;  and  the  estate  continues  in  the  survivor,  the  same 
as  if  one  of  the  corporators  were  to  die.    Because  there  can 
be  no  moieties  between  them,  it  is  impossible  for  them  to  take, 
either  as  joint  tenants,  or  as  tenants  in  common ;  one  charac- 
teristic of  both  these  tenancies  being,  that  the  parties  are 
seised  by  moieties.    The  distinction  is,  that  joint  tenants  are 
seised  per  my  et  per  taut,  while  tenants  in  common  are  seised 
per  my,  but  not  per  tout.  ...  It  thus  appears,  that  a  grant  to 
husband  and  wife  would  create  a  joint  estate,  but  for  the  com- 
mon-law principle  that  by  the  coverture  the  legal  existence  of 
the  wife  is  so  completely  incorporated  into  that  of  her  husband 
that  she  forms  with  him  but  one  person,  and  is  placed  under  an 
absolute  incapacity  to  take  by  moieties  with  him,  or  to  receive 
interests  separate  from  his,  in  an  estate  conveyed  to  them 
during  coverture.    Article  3,  chapter  1,  title  5,  part  2  of  the 
Code  relates  expressly  to  separate  estates  of  married  women.^ 
The  seventeen  sections  which  compose  that  article  embody 
the  principles  of  a  new  policy  in  reference  to  married  women, 
which  was  unknown  to  the  common  law.^    One  of  the  princi- 
ples embodied  in  the  provisions  of  the  Code  here  referred  to 
is,  that  the  distinct  existence  of  the  wife  as  a  legal  person  is 
so  far  recognized  as  to  enable  her  to  take  an  estate  separate 
from  the  husband.^    By  this  legislation,  the  one  legal  person 
of  the  common  law  has  been  resolved  into  two  distinct  per- 
sons, so  far  at  least  as  the  capacity  of  taking  separate  estates 

*  Referring  to  Code,  p.  380. 

*  Referring  to  Smith  v.  Smith,  80  Ala.  642,  648. 
'  Referring  to  Code,  §  1982,  1988,  &c. 
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is  concerned.  Since  the  Code,  therefore,  a  devise  to  husband 
and  wife  is  not  a  grant  to  a  single  person,  but  to  two  persons, 
each  of  whom  is  capable  of  taking  a  separate  estate.  Both  of 
the  grantees  being  capable  of  taking  separately,  it  is  impossi- 
ble that  they  should  take  by  entireties,  as  if  they  constituted  a 
single  person.  Of  necessity,  they  take  by  moieties.  Being  thus 
invested  with  the  capacity  of  taking  by  moieties,  the  reason  on 
which  the  rule  of  the  common  law  was  founded  has  ceased  to 
exist ;  and  a  devise  to  husband  and  wife  must  stand  upon  the 
same  footing,  and  create  the  same  estate,  as  if  it  had  been  made 
before  coverture,  to  parties  who  afterwards  intermarried."  ^ 

§  286.  Ck>ntinued  —  PeiinBylvaiiia.  —  On  the  other  hand,  in 
Pennsylvania,  the  contrary  doctrine,  in  accord  with  what  is 
approved  in  the  opening  section  of  our  discussion,^  has  been 
very  clearly  held.  Strong,  J., observed:  " But  it  is  said  the  Act 
of  1848,  by  destroying  the  legal  unity  of  the  husband  and  wife, 
has  converted  such  an  estate  into  a  tenancy  in  common  ;  that 
is,  that  such  a  deed  conveys  a  different  estate  from  that  which 
tlie  same  deed  would  have  created  if  made  prior  to  the  passage 
of  the  act.  To  this  we  cannot  assent.  It  mistakes  alike  the 
letter  and  the  spirit  of  the  statute,  imputing  to  it  a  purpose 
never  intended.  The  design  of  the  legislature  was  single.  It 
was  not  to  destroy  the  oneness  of  husband  and  wife,  but  to 
protect  the  wife's  property,  by  removing  it  from  under  the 
dominion  of  the  husband.  To  effectuate  this  object,  she  was 
enabled  to  own,  use,  and  enjoy  her  propei-ty,  if  hers  before 
marriage,  as  fully  after  marriage  as  before.  And  the  act  de- 
clared, that,  if  her  property  accrued  to  her  after  marriage,  it 
should  be  owned,  used,  and  enjoyed  by  her  as  her  own  separate 
property,  exempt  from  liability  for  the  debts  and  engagements 
of  her  husband.  All  this  had  in  view  the  enjoyment  of  that 
which  is  hers,  not  the  force  and  effect  of  the  instrument  by 
which  an  estate  may  be  granted  to  her.  It  has  nothing  to  do 
with  the  nature  of  the  estate.  The  act  does  not  operate  upon 
rights  accruing  to  her  until  after  they  have  accrued.    It  takes 

1  Walthall  V.  Goree,  36  Ala.  728,  733,  735.     See  post,  §  289. 
'  Ante,  §  284. 
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such  rights  of  propeiiy  as  it  finds  them,  and  regulates  the 
enjoyment ;  that  is,  the  enjoyment  of  the  estate  after  it  has 
vested  in  the  wife.  And  the  mode  of  authorized  enjoyment  is 
significant.  It  is  to  be  as  her  separate  property  is  enjoyed,  as 
property  settled  to  her  separate  use.  The  act,  therefore,  no 
more  destroys  her  union  with  her  husband  than  does  a  settle- 
ment of  property  for  her  separate  use.  To  a  certain  extent 
she  is  enabled,  but  no  more  than  is  necessary,  to  protect  her 
property  after  it  has  been  acquired.  We  have  held,  that  she 
can  convey  her  lands  only  by  joining  in  a  deed  with  her  hus- 
band.^ This  is  a  clear  recognition  of  the  existing  unity  of  the 
two.  It  need  not  be  repeated  that  no  greater  effect  is  to  be 
given  to  the  Act  of  1848  than  its  language  and  spirit  demand. 
It  is  a  remedial  statute,  and  we  construe  it  so  as  to  suppress 
the  mischief  against  which  it  was  aimed,  but  not  as  altering  the 
common  law  any  further  than  is  necessary  to  remove  that  mis- 
chief. To  hold  it  as  operating  upon  the  deed  conveying  land 
to  a  wife,  making  such  deed  assure  a  different  estate  from  what 
it  would  have  assured  without  the  act,  is  to  lose  sight  of  the 
legislative  purpose.  Were  we  to  do  so,  it  would  become  in 
many  cases  a  means  of  divesting  her  of  her  property,  instead 
of  an  instrument  of  protection.  In  the  present  case,  if  it  has 
converted  the  estate  granted  to  Diver  and  his  wife  into  a  ten- 
ancy in  common,  it  has  taken  from  her  her  ownerahip  and  en- 
joyment of  the  entirety  during  her  husband's  life,  and  her  right 
of  survivorship  to  the  whole."  ^ 

§  287.  Ziimito  of  the  Doctrine.  —  If  it  is  held,  as  it  is  by  most 
courts,  and  as  the  better  doctrine  seems  plainly  to  be,  that,  at 
common  law,  the  husband  has  his  life  interest  in  lands  owned 
by  him  and  his  wife  as  tenants  by  the  entirety,  which  interest 
he  can  convey  without  the  wife  joining  him,  or  it  can  be  taken 
by  his  creditors  for  his  debts,^  this  interest  is  plainly  so  far 

1  Referring  to  FetUt  v.  Fretz,  9  Casey,  Pa.  118. 

'  Diver  v.  Diver,  6  Smith,  Fa.  106, 109, 110.  And  see  French  v.  Mehan, 
6  Smith,  Pa.  286 ;  Bates  p.  Seely,  10  Wright,  Pa.  248 ;  McCurdy  p.  Can- 
ning, 14  Smith,  Pa.  89. 

"  Vol.  I.  §  621,  622 ;  Washburn  p.  Bums,  6  Vroom,  18. 
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protected  to  the  wife  by  the  statutes  that  neither  he  nor  his 
creditors  can  deprive  her  of  the  enjoyment  of  this  estate,  any 
more  than  of  any  other  estate  of  hers,  during  her  lifetime.  '^  It 
would  seem  from  the  authorities,"  said  Elliott,  J.,  in  an  Indiana 
case,  ^'  that  by  the  common  law  the  husband  would  be  entitled 
to  the  possession,  use,  and  control  of  lands  granted  to  him  and 
his  wife  jointly,  in  the  same  manner  [as  of  her  ordinary  free- 
hold estates],  during  their  joint  lives,  and  could  convey  the 
use  and  possession  for  the  same  term.  But  the  authorities 
on  this  point  are  not  uniform.  ...  It  is  not  necessary  that  we 
should  decide  this  question  here,  for  the  reason  that  if  such 
were  the  rights  and  powers  of  the  husband  at  common  law, 
they  are  changed  by  statute  in  this  State.  The  statute  enacts, 
that '  no  lands  of  any  married  woman  shall  be  liable  for  the 
debts  of  her  husband,  but  such  lands  and  the  profits  therefrom 
shall  be  her  separate  property,  as  fully  as  if  she  was  unmarried ; 
provided,  that  such  wife  shall  have  no  power  to  encumber  or 
convey  such  lands,  except  by  deed  in  which  her  husband  shall 
join.'  And  again :  ^  The  separate  deed  of  the  husband  shall 
convey  no  interest  in  the  wife's  lands.'  Under  these  provisions 
of  the  statute  it  is  evident  that  the  husband  does  not,  by  virtue 
of  the  marriage,  acquire  any  legal  interest  or  estate  in  the 
lands  of  the  wife,  but  the  same,  and  the  profits  •thereof,  re- 
main her  separate  property.  He  cannot,  by  his  separate  deed, 
convey  any  interest  in  them,  and  they  are  in  no  wise  liable  for 
his  debts.  By  the  deed  of  Stansifer,  May  and  his  wife  each  be- 
came seised  of  the  entire  estate,  and  under  the  statute  each  was 
entitled  to  the  use  of  the  whole,  and  no  act  or  conveyance  of 
the  husband,  or  sale  oil  execution  against  him,  could  affect  or 
divest  the  seisin  or  use  of  the  wife.  Neither  had  any  separate 
estate  or  interest  that  could  be  sold  or  disposed  of  without 
the  assent  of  the  other."  It  was,  therefore,  held,  that  land  of 
which  a  husband  and  his  wife  were  tenants  by  the  entirety 
could  not  be  sold  under  an  execution  against  the  husband, 
though  the  statute  regarding  executions  provided  that  they 
might  be  levied  on  "  all  lands  of  the  judgment  debtor,  whether 
in  possession,  reversion,  or  remainder."    The  husband's  right 
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of  survivorship,  it  was  deemed,  does  not  constitute  a  contin* 
gent  or  vested  remainder,  but  is  a  mere  incident  of  the  estate.^ 
And,  in  Pennsylvania,  where  it  is  distinctly  held  that,  at  the 
common  law,  the  husband  has  a  life  interest  in  an  estate  of 
this  kind  which  he  may  sell  or  his  creditors  may  take  on  an 
execution  against  him,  this  Indiana  doctrine,  as  to  the  effect  of 
the  married-women  statutes,  is  also  maintained.  ^'  But  just 
here,"  said  Thayer,  J.,  pronouncing,  in  the  lower  court,  an 
opinion  which  was  affirmed  by  the  court  of  last  resort,  ^^  the 
Act  of  11th  April,  1848,  interposes  its  insuperable  bar  to  such 
a  result ;  declaring,  that  ^  every  species  and  description  of  prop- 
erty, of  whatever  name  or  kind,  which  may  accrue  to  any 
married  woman  during  coverture,  by  will,  descent,  deed  of  con- 
veyance, or  otherwise,  shall  be  owned,  used,  and  enjoyed  by 
such  married  woman  as  her  own  separate  property,  and  shall 
not  be  subject  to  levy  and  execution  for  the  debts  or  liabilities 
of  her  husband,  nor  shall  such  property  be  sold,  conveyed, 
mortgaged,  or  transferred,  or  in  any  manner  encumbered  by 
her  husband  without  her  written  consent  first  had  and  obtained 
and  duly  acknowledged,'  &g,  .  .  .  The  case,  therefore,  stands 
thus :  Here  is  a  married  woman  who  is  neither  a  joint  tenant 
or  tenant  in  common  with  the  husband,  but  who  is  seised  of 
the  whole  estate,  and  with  him  entitled  to  possession  of  the 
whole.  If  a  purchaser  of  the  husband's  interest  may  be  put 
into  possession  with  her,  what  follows  ?  This :  1st.  You  have 
destroyed  her  estate,  and  turned  her  entirety  into  a  joint  ten- 
ancy or  tenancy  in  common.  2d.  You  have  deprived  her 
altogether  of  the  possession,  because  it  is  not  in  the  nature  of 
things  that  she  can  enjoy  actual  possession  with  a  stranger  as 
she  did  with  her  husband.  8d.  You  have  taken  away  her 
property  without  her  consent,  and  destroyed  her  rights,  which 
were  protected  by  the  Act  of  April  11th,  1848.  She  was  en- 
titled to  possession  of  the  whole  with  her  husband.  You  pro- 
pose to  give  possession  of  the  whole  with  a  stranger,  a  posses- 
sion which  she  cannot,  and  which  she  probably  would  not  enjoy. 

^  Davis  t7.  Clark,  26  Ind.  424,  429,  430;  Chandler  o.  Cheney,  37  Ind. 
391,  disapproving  Bennett  v.  Child,  19  Wis.  362. 
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If  it  should  be  answered,  that  the  property  may  be  rented,  and 
a  moiety  of  the  rents  and  profits  may  be  paid  to  her,  that 
is  only  to  say  that  you  may  deprive  her  of  her  estate  and  give 
her  another  of  inferior  value,  a  substitution  which  you  have  no 
right  to  propose.  The  words  of  the  Act  of  1848  are  of  so 
comprehensive  a  character,  and  its  purpose  to  protect  every 
possible  interest  of  the  wife  is  so  plain,  that  we  cannot,  by 
any  possible  construction,  consistent  with  the  object  of  the 
legislature,  and  the  language  which  they  have  used,  except  this 
interest  from  its  protection."  Therefore  it  was  held,  that  the 
levy  and  sale  of  such  an  estate,  on  an  execution  against  the 
husband,  gives  the  purchaser  no  right  to  the  possession  of  it 
during  the  life  of  the  wife.^ 

§  288.  Continued  —  Husband's  Survivorship.  —  But  it  is  plain 

that  this  sort  of  doctrine  does  not  extend  so  far  as  to  take  away 
the  husband's  right  to  the  whole  estate  by  survivorship,  on  the 
death  of  the  wife  during  his.  lifetime ;  for  that  would  destroy  the 
tenancy  itself,  and  convert  it  into  a  tenancy  in  common.  Be- 
sides, as  observed  by  Woodward,  J.,  in  a  Pennsylvania  case, 
^^  If  the  Married- Woman's  Act  be  supposed  capable  of  control- 
ling the  wife's  interest,  the  answer  is,  that  the  estate  did  not 
^  accrue '  to  the  wife  within  the  meaning  of  the  act,  and  she 
had  na  such  interest  during  life  as  could  descend  to  heirs, 
living  her  husband.  It  was  a  contingent  remainder  that  was 
destroyed  when  she  died  before  her  husband."  ^ 

§  289.  Express  'Words  of  the  Statute. — As  already  observed,^ 
the  statutes  may  be  in  such  terms  as  to  require  a  different 
result  from  that  indicated  by  the  foregoing  discussion.  Thus, 
in  Iowa,  the  Revision  of  1860  provided,  in  §  2214,  that  "  con- 
veyances to  two  or  more  in  their  own  right  create  a  tenancy 
in  common,  unless  a  contrary  intent  is  expressed."  Other  pro- 
visions authorized  married  women  to  receive  property  in  their 
own  right,  and  to  convey  it  without  the  joinder  of  the  husband. 
And  it  was  held,  under  these  provisions,  that,  if  land  is  con- 

1  McCurdy  v.  Canning,  14  Smith,  Pa.  39,  41. 

*  Bates  V.  Seely,  10  Wright,  Pa.  248,  249. 

*  Ante,  §  284. 
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veyed  to  husband  and  wife  without  any  mention  of  the  estate 
which  is  to  be  vested  in  them,  they  will  take  as  tenants  in  com- 
mon, and  not  as  tenants  by  the  entirety.  Said  Wright,  J. :  '*•  It 
is  by  no  means  asserted  or  claimed  that  husband  and  wife  are 
two  persons  for  all  purposes,  nor  that  the  common-law  idea  of 
unity  is  by  any  means  entirely  abolished  or  abrogated.  But 
what  is  asserted  is,  that,  as  the  wife  may  hold  and  convey  real 
est<ate  in  the  same  manner  as  other  persons,  so  she  may  take 
by  the  same  tenure  and  subject  to  the  same  incidents,  neither 
greater  nor  less,  as  though  a  feme  sole.  If  no  contrary  intent 
is  expressed  in  the  conveyance  to  them,  or  the  instrument 
under  which  they  hold,  the  husband  and  wife  take  as  tenants 
in  common,  and  not  in  entirety."^  This  doctrine  is  not  with- 
out its  analogy  to  that,  already  discussed,^  which  is  held  in 
Alabama.  And  possibly  it  may  not  quite  accord  with  what  is 
laid  down  in  the  first  volume,  on  abundant  authorities,  that  a 
statute  making  tenancies  in  common  of  what  would  otherwise 
be  joint  tenancies  has  no  application  to  tenancies  by  the  en- 
tirety ;  ^  but,  however  the  true  view  may  be  as  to  either  point, 
and  whatever  would  be  the  decisions  of  courts  in  other  States 
on  like  statutory  provisions,  the  words  of  the  Iowa  enactments 
are  perhaps  peculiar.  And  they  illustrate,  at  least,  the  doc- 
trine, that  the  particular  statutory  terms  should  be  carefully 
heeded  while  we  are  passing  upon  their  effect. 

//.  The  Wife  ae  Tenant  in  Common  with  the  Husband. 

§  290.  General  Doctrine.  —  It  is  obvious,  from  what  is  said 
under  the  last  sub-title,  that  the  wife  may  be,  and  sometimes 
is,  a  tenant  in  common  with  her  husband  of  statutory  lands.^ 
This  is  plain  doctrine,  involving  no  complications,  and  few 
questions  have  arisen  concerning  it* 

§  291.  Sale.  —  Of  course,  in  such  a  case,  the  husband  can 

^  Hofiman  v.  Stigars,  28  Iowa,  802,  807.    Ab  to  Kentucky,  see  Groan  9. . 
Joyce,  8  Bush,  454 ;  Elliott  v.  Nichols,  4  Bush,  602. 
«  Ante,  §  285.  •  Vol.  I.  §  616. 

*  Beaver  v.  Trittipo,  24  Ind.  41 ;  Swisshelm^s  Appeal,  6  Smith,  Pa.  476. 
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sell,  or  contract  to  sell,  his  own  interest  in  the  land,  but  not 
the  wife's.  And  if  he  promises  in  writing  to  convey  both  his 
own  share  and  his  wife's,  yet  if  the  promise  is  not  made  bind- 
ing on  the  wife,  it  is  error  to  decree  a  specific  performance  of 
the  undertaking  as  to  her.^ 

§  292.  Hnaband  —  Lien  on  'Wife's  Land.  —  In  Pennsylvania, 
a  husband  and  wife  were  part  owners  of  the  same  real  estate. 
He,  under  cover  of  the  intervention  of  another  person,  with- 
out notice  to  her,  possessed  himself  of  three  judgments  which 
were  liens  on  her  share,  sold  the  property  under  the  judgments, 
and  himself  became  the  purchaser.  And  it  was  held  that  the 
effect  of  the  purchase  was  to  preserve  the  estate  to  the  wife.^ 

III.  Partition. 

§  293.  In  General.  —  In  the  first  volume,  various  points  were 
brought  to  view  relating  to  the  partition  of  lands  in  which  the 
wife  has  an  interest  or  ownership.^  Of  course,  for  a  wife  to  be 
bound  by  a  partition,  she  must  have  the  necessary  legal  capa- 
city, or  the  proceeding  must  be  a  judicial  one.  Therefore,  un- 
der the  rules  of  the  unwritten  law,  9k  feme  covert  is  not  bound 
by  the  acquiescence  of  her  husband  in  an  erroneous  line,  divid- 
ing lands  owned  by  her  from  adjoining  lands.^  And  partition 
of  land  held  in  common  with  a  married  woman  cannot  be 
presumed  from  lapse  of  time.  There  can  be  no  presumption 
against  her  in  relation  to  her  real  estate ;  because  she  is  inca- 
pable of  contracting  except  in  the  mode  prescribed  by  law.^ 
But  it  is  obvious,  that,  as  new  statutes  give  to  the  wife  new 
powers  of  contract  and  of  control  over  her  land,  doctrines  like 
these  may  be  more  or  less  modified  by  them. 

§  294.  Wife  against  Husband.  —  K,  under  statutes   like   the 

^  Beaver  o.  Trittipo,  24  Ind.  41. 

*  Swissbelm^s  Appeal,  6  Smith,  Pa.  475.  See  Young  o.  Adams,  14  B. 
Monr.  127 ;  post,  §  295,  394. 

"  Vol.  I.  §  306,  307,  516.  516,  607.  608,  612. 

*  Bradstreet  ».  Pratt,  17  Wend.  44. 

^  Perry  v.  Calhoun,  8  Humph.  551.  And  see  Heavener  9.  Godfrey,  3 
W.  Va.  426. 
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late  ones  of  New  York,  a  wife  owns  real  estate  as  tenant  in 
common  with  her  husband,  she  may  maintain  an  action  of  par- 
tition, which  is  an  action  in  equity,  against  him.^ 

§  295.  PnrohaBe  by  Husband.  —  In  an  lowa  case  it  appeared, 
that  a  decree  of  partition  was  made,  to  which  an  unmarried 
woman  was  a  party,  next  she  was  married,  and  then  execution 
was  issued  on  the  decree.  The  property  was  sold  under  the 
execution,  and  the  husband  through  a  third  person  became  the 
purchaser.  It  was  held,  that,  in  the  absence  of  fraud  or  bad 
faith,  his  title  to  the  property  was  good.^ 

IV.   Occupation  of  the  Wife^B  Statutory  Lands  hy  her  Family 

and  Husband. 

§  296.  In  General.  —  Where  a  wife  owns  lands  under  the 
recent  statutes,  especially  where  the  lands  consist  of  a  dwell- 
ing-house and  its  accompaniments,  it  often  occurs  that  the 
family,  including  the  husband,  live  upon  them,  without  any 
special  bargain  relating  thereto ;  and  then,  not  unfrequently, 
questions  of  law  grow  out  of  this  sort  of  occupation.  It  is 
plain,  that,  when  a  question  of  this  sort  arises,  the  statutes  of 
the  particular  State,  and  the  general  course  of  adjudication 
under  them,  should  alike  be  taken  into  the  account ;  for  what 
would  follow  under  one  form  of  statutory  provision  and  of 
decision  might  not  follow  under  another. 

§  297.  How  in  Principle.  —  In  matter  of  legal  principle,  if  a 
wife  occupies  her  own  real  estate,  this  very  occupancy  is  her 
separate  use  of  it ;  and,  if  she  has  her  husband  and  family  with 
her,  their  occupancy  voluntarily  permitted  must  be  deemed  a 
part  of  hers  ;  and,  though  her  husband  was  in  law  compellable 
to  support  her,  he  is  under  no  obligation  to  compensate  her  for 
what  she  has  done  toward  supporting  herself  or  her  children 
or  dependants ;  consequently  she  has  no  valid  claim  on  any 
one  for  this  use  and  occupation  of  her  separate  estate.  If  she 
has  farming  or  garden  lands,  and  her  husband  labors  on  them, 

•  Moore  ».  Moore,  47  N.  Y.  467. 

*  De  Louis  v.  Sage,  13  Iowa,  146.    See  ante,  §  292. 
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and  crops  grow,  and  are  consumed  in  the  family,  the  rule  just 
stated  will  plainly  apply  to  them.  And  when  the  crops  are 
raised,  before  they  are  consumed,  they  are,  in  legal  reason,  the 
wife's ;  following  the  soil  whence  they  spring.  But,  in  legal 
reason  also,  a  usage,  or  tacit  understanding  between  the  par- 
ties, as  well  as  an  express  agreement,  may  reverse  these  rules. 

§  298.  How  in  Adjudication  —  Farm  Products.  —  If  we  look 

into  the  adjudged  cases,  we  shall  find  them  in  a  general  way 
to  sustain  this  doctrine  of  principle,  but  there  are  some  differ- 
ences and  perhaps  distinctions  which  it  will  be  well  to  consider. 
In  a  New  York  case,  the  wife  being  the  owner  of  a  farm  on 
which  she  resided  with  her  husband,  and  which  he  carried  on 
in  her  name  without  any  agreement  for  compensation,  it  was 
held  that  neither  the  products  of  the  farm,  nor  property  taken 
in  exchange  for  them,  could  be  attached  by  the  husband's  cred- 
itors as  his  property.  ^'  The  statutes  of  this  State,"  said  Mor- 
gan, J., ''  have  not  improved  the  condition  of  the  husband  in 
any  respect ;  and  he  cannot  enter  into  a  valid  contract  with  his 
wife  now,  any  more  than  he  formerly  could.  .  .  .  While  the 
legislature  leaves  the  husband  the  right  and  makes  it  his  duty 
to  live  with  his  wife,  he  must  necessarily  live  upon  her  farm, 
if  they  have  no  other  place  to  live.  Surely  it  could  not  have 
been  the  object  of  the  legislature  to  deprive  the  wife  of  the  ben- 
efit of  his  services.  The  idea  that  there  should  be  an  agreement 
between  them  as  to  wages  is  absurd ;  for  the  legislature  has  not 
yet  changed  the  common  law  so  as  to  allow  them  to  make  a 
business  contract  with  each  other.  Certainly  there  is  no  way 
provided  to  enforce  it.  But  even  upon  grounds  of  equity,  there 
is  no  reason  why  the  husband  should  be  entitled  to  the  grow- 
ing crops  which  he  helps  to  cultivate  on  her  farm.  The  law 
still  requires  him  to  support  his  wife  and  family.  If  it  was 
competent  for  the  husband  and  wife  to  make  an  agreement  in 
respect  to  his  labor,  they  might  agree  that  he  should  bring  the 
amount  of  his  wages  into  the  house  to  be  expended  in  provid- 
ing them  with  food  and  clothing.  As  he  is,  by  law,  bound  to 
provide  for  his  wife  and  family,  the  whole  support  of  the  family 
might  be  cast  upon  him,  while  she  used  the  rents,  issues,  and 
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profits  of  her  separate  estate  to  enlarge  her  wardrobe  or  to 
engage  in  business/'  <&c. ;  so  that  this  arrangement  would  prob- 
ably enure  to  his  benefit,  though  the  produce  which  his  labor 
brought  from  the  land  was  in  law  hers.  If  the  transaction  were 
a  fraud  attempted  on  creditors,  the  result  might  be  otherwise.^ 
And  in  a  Massachusetts  case  it  was  held,  that  the  crop  raised 
on  the  wife's  land  by  the  labor  of  her  husband,  under  the 
agreement,  not  shown  to  be  fraudulent,  that  he  should  have 
his  board  and  clothes,  and  no  more,  for  his  work,  could  not  be 
held  by  creditors  for  his  debts.^  The  element  of  the  special 
agreement,  however,  in  this  case,  leaves  it  of  but  little  weight 
upon  the  genei'&l  proposition. 

§  299.  Continued  —  Creditor'B   Claim  to  Husband's   Labor.  — 

In  a  Pennsylvania  case,  it  appeared  that  the  wife  was  the  owner 
of  a  farm  which  she  managed  herself,  her  children  helping  by 
their  labor,  and  her  husband  doing  but  little;  he  generally 
sowed  the  crops.  And  it  was  held  that  the  title  to  the  crops 
followed  the  title  to  the  land ;  in  this  case,  it  was  in  the  wife. 
Said  Agnew,  J. :  "  Here  the  title  to  the  products  grows  out  of 
the  title  to  the  land  itself.  The  ownership  of  the  farm  carries 
with  it  at  law,  and  in  equity,  the  right  to  its  products.  No 
change  can  take  place  in  the  title  to  the  fruits  of  the  soil  with- 
out  the  owner  parts  with  his  title  or  possession,  or  permits  its 
cultivation  for  the  benefit  of  another.  But  the  labor  of  others 
for  the  owner,  though  mingling  in  the  production,  creates  no 
title  to  the  products.  The  owner  may  be  a  debtor  for  the 
labor  which  tills  his  soil,  or  that  labor  may  be  given  without 
a  required  equivalent,  or  for  an  equivalent  in  maintenance 
which  is  consumed  in  its  use ;  but  this  gives  no  usufruct  or 
ownership  in  tlie  product  of  the  tillage.  It  matters  not,  there- 
fore, whether  the  labor,  when  thus  rendered,  be  that  of  the 
husband  or  another ;  without  a  contract  for  the  product  or  cul- 
tivation by  the  husband  for  himself,  it  confers  no  title  or  usu- 
fruct." And  it  was  further  considered,  as  to  the  rights  of 
creditors,  that,  though  the  property  which  a  man  owns  is  lia- 

»  Gage  V.  Dauchy,  34  N.  Y.  293,  297. 
'  Mclntyre  v.  Knowlton,  6  Allen,  665. 
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ble  for  his  debts,  yet  his  unexecuted  labor  is  not ;  and,  if  he 
chooses  to  work  for  another  instead  of  them,  they  are  not 
wronged  in  any  way  of  which  the  law  can  take  notice.  It  is 
the  same,  also,  of  the  labor  of  children.^ 

§  300.  Continaed  —  Improving  the  Land  itoelf.  —  Precisely  in 
accord  with  this  view  is  a  Vermont  case.  There  the  husband, 
it  was  alleged,  had  improved  his  wife's  land  by  his  voluntary 
labor,  without  any  agreement  with  her  or  her  trustees.  Upon 
this  his  creditors  obtained  judgment  against  him,  and  levied  on 
an  undivided  part  of  the  land ;  then  brought  their  bill  in  equity 
to  have  the  title  confirmed  to  them,  and  for  partition.  And 
it  was  held  that  the  husband  had  no  rights  in  the  land  which 
could  be  attached,  or  reached  by  a  bill  in  equity.  Said  Aldis,  J. : 
*'  No  agreement  is  alleged  to  have  existed  in  any  form  between 
the  husband  and  wife,  through  trustees  or  otherwise,  that  his 
labor  and  improvement  of  the  farm  should  vest  in  him  any 
interest  in  the  farm,  or  entitle  him  to  any  claim  against  or 
compensation  from  her  property.  Without  such  an  agreement 
in  some  legal  form,  we  do  not  perceive  how  he  could  get  any 
equitable  claim  upon  the  farm.  He  would  be  but  a  volunteer, 
knowingly  contributing  to  the  improvement  of  his  wife's  estate, 
and  without  any  expectation  of  compensation.  The  wife  could 
not  prevent  him  from  doing  such  voluntary  service  for  her 
benefit. .  Clearly  he  has  no  right,  legal  or  equitable,  to  claim 
compensation  for  services  so  rendered.  If  so,  deeds  and  set- 
tlements for  the  separate  use  of  the  wife  would  be  of  but  little 
avail,  and  husbands  would  have  the  power  to  improve  their 
wives  out  of  their  estates.  Nor  can  the  creditor  have  any 
greater  right  against  the  wife's  estate  than  the  husband  has. 
No  fraud  was  practised  on  him.  He  was  not  induced  to  give 
the  husband  a  false  credit,  for  he  knew  the  land  belonged  to 
the  wife.  Morally  the  husband  may  have  acted  wrong,  in  the 
eyes  of  creditors,  in  bestowing  his  labor  upon  the  improvement 
of  his  wife's  land,  rather  than  in  the  acquisition  of  property 
which  could  be  attached.  But  for  this  preference  of  themselves 
to  their  creditors,  the  law  has  still  left  many  opportunities  for 

1  Rush  0.  Vought,  6  Smith,  Pa.  437,  443. 
VOL.  u.  — 17.  267 
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debtors,  and  equity  has  no  jurisdiction  to  appropriate  to  the 
benefit  of  creditors  property  which  the  law  has  not  made  at- 
tachable ;  or  to  compel  men  to  work  for  their  creditors,  who 
may  perversely  prefer  to  work  for  the  benefit  of  their  wives  and 
children,  and  leave  honest  debts  unpaid."^ 

§  301.  Contiiiued — Farm  Froduots,  again.  —  In  like  manner 

it  was  laid  down  in  Kentucky,  that  the  products  of  the  wife's 
farm,  through  the  labor  and  skill  of  her  husband,  follow  the 
title  to  the  land  and  are  hers.  But  it  was  further  said,  that, 
'^  if  the  husband's  labor  and  attention  to  the  wife's  business 
exceeded  in  value  the  cost  of  supporting  himself  and  family,  he 
and  his  creditors  would  be  entitled  to  the  ascertained  excess," 
—  a  proposition  which,  as  to  him,  would  be  elsewhere  admitted 
if  there  was  an  agreement  to  pay  him  such  excess,  not  other- 
wise. As  to  creditors  of  the  husband,  in  the  iibsence  of  such 
agreement,  the  proposition  overlooks  the  distinction  between 
his  bones,  muscle,  and  brain,  —  his  executory  labor,  —  and  his 
property  in  possession.  The  learned  judge  continued  :  "  But 
his  obligation  to  support  his  family  was  paramount  to  that  of 
paying  his  debts,  and  until  he  made  provision  for  the  discharge 
of  that  obligation  the  products  of  her  farm  could  not  be  made 
liable  to  his  debts,  and  not  then  unless  it  was  shown  that  the 
portion  not  needed  therefor  was  the  result  of  his  labor  and 
care."  ^ 

»  Webster  v.  Hildreth,  33  Vt.  467,  468,  459.  To  the  like  effect  is  White 
V.  Hildreth,  32  Vt.  266.  And  see  Goss  r.  Cahill,  42  Barb.  310 ;  Fiske  v. 
Bailey,  61  N.  Y.  160. 

'  Commonwealth  v,  Fletcher,  6  Bush,  171,  172,  opinion  by  Peters,  J. 
In  a  Wisconsin  case  it  was  held,  that  the  legal  title  to  the  products  of  a  wife^s 
separate  estate,  under  the  cultivation  of  her  husband  and  minor  children, 
is  in  her,  and  they  cannot  be  levied  on  under  an  execution  against  him.  But 
how  it  would  be  in  a  court  of  equity  the  case  does  not  decide.  On  this  point, 
Cole,  J.,  said':  "  When  the  husband^s  labor  and  expense  produce  the  crops 
upon  his  wife^s  farm,  perhaps  a  court  of  equity,  upon  the  application  of  his 
creditors,  would  make  an  apportionment  of  the  products  as  between  the  fair 
rent  and  use  of  the  capital  of  the  wife  and  the  value  of  his  personal  services, 
so  as  to  give  the  creditors  the  benefit  of  his  industry.  Some  such  relief  was 
granted  in  Glidden  v.  Taylor,  16  Ohio  State,  609 ;  and  the  doctrine  uf  that 
case  seems  reasonable  and  equitable."    Feller  v.  Alden,  23  Wis.  301,  306. 

258 


Ch.  XXIII.]  WIFE'S  STATUTORY  LANDS.  §  804 

§  302.  Contiiiaed.  —  A  somewhat  different  view  from  the  fore- 
going was  taken  in  an  Illinois  case.  There  it  was  laid  down,  that, 
if  as  head  of  the  family  a  husband  occupies  and  cultivates  land 
of  the  wife,  he  must  be  considered  as  doing  this  with  her  consent 
for  the  common  benefit ;  and  the  prodticts  must  be  deemed  his 
property,  to  the  same  extent  as  though  he  had  hired  the  land 
of  a  third  person.  Therefore  when  he  had  sold  some  of  the 
corn,  he  was  permitted  to  maintain  in  his  own  name  a  suit 
against  the  purchaser  for  the  price.  "  The  corn,"  said  Law- 
rence, J.,  ^'  was  planted  and  at  least  partially  raised  by  the 
husband,  and  must  be  regarded  as  his  property."  ^  The  view 
which  tlie  author  would  be  inclined  to  take  of  this  case  is,  that, 
under  the  circumstances,  the  purchaser  of  the  corn  could  not 
dispute  the  vendor's  title,  and  upon  this  point  the  decision  is 
to  be  sustained ;  leaving  the  general  question  still  open  in  the 
Illinois  court.  Whether  or  not  the  court  would  assent  to  this 
view,  he  would  not  like  to  predict. 

§  803.  EzpreBs  or  Implied  Agreement.  —  As  before  observed,^ 
when  there  is  an  express  agreement  between  the  married  par- 
ties, or  an  agreement  is  implied  from  usage  or  their  course  of  ' 
dealing  and  conduct,  the  result  may  be  different.  Thus,  in  an 
Indiana  case,  the  wife's  statutory  land  was  occupied  by  her  and 
the  husband  as  a  farm,  and  cultivated  by  him.  With  her  con- 
sent and  knowledge,  he  marketed  the  annual  product^s  as  his 
own,  and  used  the  proceeds  in  support  of  the  family.  Then, 
with  her  assent,  he  rented  a  field  to  be  planted  with  corn ;  fur- 
nishing ploughs,  team,  and  seed  corn  to  the  tenant,  who  was 
to  have  one-third  of  the  crop.  The  remaining  two-thirds  of  the 
crop  the  husband  sold,  while  growing,  in  payment  for  medical 
services  rendered  by  the  purchaser  to  the  family ;  and,  after  a 
divorce,  it  was  held  in  a  suit  by  the  late  wife  against  the  pur- 
chaser for  carrying  away  the  ripened  crop,  that  the  sale  was 
valid,  and  was  not  affected  by  the  subsequent  divorce.^ 

§  804.  Waste.  —  It  is  plain  that  no  occupancy  of  the  wife's 

1  Elijah  r.  Taylor,  87  lU.  247. 

«  Ante,  §  297,  298. 

>  CuimiDgham  v,  Mitchell,  80  Ind.  862. 
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lands  by  the  hueband  will  entitle  bim  to  commit  waste  upon 
them.  This  subject  of  waste  was  considered  in  the  first  vol- 
ume.^ The  reader  may  like  to  consult  the  cases  referred  to  in 
a  note.^ 

F".  The  Wife^9  Separate  Vie  of  her  Statutory  Lands. 

§  305.  General  Doctrine.  —  It  remains  simply  to  call  atten- 
tion to  the  general  doctrine,  that,  as  to  the  statutory  lands,  the 
wife,  when  she  chooses  to  assert  her  rights,  is  independent  of 
her  husband,  and  she  is  entitled  to  make  her  use  of  them  ex- 
clusive.^ Thus  it  was  laid  down  in  Maine,  that  the  wife  may 
exercise  entire  dominion  over  her  statutory  property,  real  and 
personal,  and  her  agent  is  not  answerable  to  her  husband  for 
executing  her  orders  in  regard  to  it ;  *  and,  in  New  Hampshire, 
that  a  married  woman  holding  real  estate  under  the  statute  of 
1846  has  the  same  rights,  powers,  and  remedies,  at  law  and  in 
equity,  in  respect  of  it,  as  if  she  were  sole,  and  she  may  lease 
it  to  her  husband  or  to  any  other  person.^  But  in  various  dis- 
cussions which  have  occupied  us  in  this  volume,  we  have  seen 
that  the  powers  of  the  wife  as  to  her  separate  lands  are  not 
in  all  the  States  quite  so  ample  as  it  is  thus  stated  they  are  in 
New  Hampshire.  The  question  turns  upon  the  particular  stat- 
utory terms,  and  the  constructions  of  the  courts  under  them. 

§  806.  Partial   Pcwers  —  PromiBBory  Note  —  Mortgage.  —  In 

some  States,  for  example,  a  married  woman  has  not  the  gen- 
eral power  of  contract,  and  so  cannot  make  a  valid  promissory 
note,  but  she  can  convey  her  lands ;  then,  if  she  executes  her 
note  and  mortgage,  though  the  note  is  invalid  as  such,  the 
mortgage  to  secure  it  is,  as  we  have  already  seen,^  good.*^ 

1  Vol.  I.  §  263,  264.  266,  617-526.  670-672,  676-678,  684. 

•  Stroebe  v.  Fehl,  22  Wis.  337 ;  Porch  v.  Fries,  8  C.  E.  Green,  204 ; 
Baldwin  v.  Porter,  12  Conn.  473 ;  Miller  v.  Miller,  8  Wright,  Pa.  170. 

'  See  ante,  §  151-169. 

•  Southard  o.  Plummer,  36  Maine,  64. 
»  Albin  V.  Lord,  39  N.  H.  196. 

•  Ante,  §  175. 

^  Brookings  v.  White,  49  Maine,  479 ;  Beals  v.  Cobb,  61  Maine,  348 ; 
Frary  v.  Booth,  37  Vt.  78. 

260 


Ch.  XXm.]  WIFE'S  STATUTORY  LANDS.  §  807 

§  807.  Conoliudoii.  —  But  these  are  only  specimens  of  doc- 
trines, and  attention  is  called  to  them  merely  that  the  discus- 
sion may  seem  more  complete.  And,  as  in  preceding  chapters 
yarious  particulars  relating  to  the  wife's  statutory  lands  have 
been  brought  to  view ;  so  it  will  be  in  chapters  yet  to  come. 
This  chapter,  indeed,  was  meant  simply  to  contain  what  does 
not  find  a  place  under  other  heads. 
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CHAPTER  XXIV. 

THE  WIFE'S  ANTE-NUPTIAL  DEBTS  AND  OTHER  LIKE  LIA- 
BILITIES. 

Sect.  808.  IntroductioD. 
809-818.  Husband's  Common-law  Liability. 
819-821.  Wife's  Common-law  Liability. 
822-826.  How  under  Statutes. 

§  808.  The  Chapter  how  divided.  —  We  shall,  in  this  chapter, 
consider  both  the  husband's  liabilities  for  debts  due  from  the 
wife  and  for  other  claims  upon  her  before  marriage,  and  her  own 
liabilities  for  the  same.  The  following  will  be  the  order  of  the 
discussion :  I.  The  Husband's  Liability  at  the  Common  Law ; 
II.  The  Wife's  Liability  under  the  Unwritten  Law ;  in.  How 
under  Statutes. 

/.  The  HusbancTs  lAalility  at  the  Common  Law. 

§  809.  In  General.  —  In  the  first  volume,^  we  saw  something, 
in  a  general  way,  of  what  is  commonly  termed  the  husband's 
obligation  to  pay  his  wife's  ante-nuptial  debts.  The  doctrine, 
more  accurately  expressed,  is,  that,  during  the  coverture,  he  is 
jointly  answerable  with  her  for  her  liabilities  incurred  before 
the  marriage.  But  the  obligation  ceases  with  the  coverture ; 
except  that,  if  as  her  administrator  property  which  was  hers 
comes  into  his  hands,  he  is  compellable  to  apply  it,  as  far  as  it 
goes,  to  the  payment  of  such  liabilities.  Let  us  look  at  various 
specific  propositions  within  this  general  doctrine. 

§  810.  Jointly  with  her.  —  A  husband  cannot  be  sued  alone 
for  his  wife's  ante-nuptial  debt,  as  for  a  debt  of  his  own ;  she 
must  be  made  a  joint  defendant  with  him.^    Neither,  of  course, 

»  Vol.  I.  §  68,  894,  914. 

'  Angel  V,  Felton,  8  Johns.  149 ;  Gray  v.  Thacker,  4  Ala.  136 ;  Carl  v. 
Wonder,  5  Watts,  97 ;  Mitchinson  v.  Hewson,  7  T.  R.  348 ;  Williams  o. 
Coward,  1  Grant,  Pa.  21. 
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can  the  wife  be  sued  alone ;  because,  by  the  rules  of  the  unwrit- 
ten law,  no  suit  at  law  or  even  in  equity  can  ordinarily  be 
maintained  against  a  married  woman  as  sole  defendant.^  The 
husband  must  be  joined.^  And  the  same  rule  applies  where  the 
thing  complained  of  is  an  ante-nuptial  tort ;  as,  for  example, 
in  trover.^  In  other  words,  the  suit  must  be  against  the  ^  two 
jointly ;  ^  and,  if  judgment  is  rendered  against  the  husband 
alone,  it  is  error  for  which  the  judgment  will  be  reversed.* 
If,  however,  a  feme  sole  defendant  marries  during  the  pen- 
dency of  a  suit  against  her,  it  does  not  abate  of  itself,  and  it 
cannot  be  abated  by  her  plea ;  it  having  been  rightly  com- 
menced, it  may  rightly  proceed  to  judgment  in  her  maiden 
name ;  nor,  according,  at  least,  to  some  authorities,  will  the 
plaintiff  be  even  permitted  to  make  the  husband  a  defendant 
should  he  so  desire.^  If  the  action  has  passed  to  judgment  be- 
fore the  marriage,  then,  after  the  marriage,  the  plaintiff  may 
bring  a  scire  facias  on  the  judgment,  and  join  the  husband ; 
because,  as  observed  by  Dewey,  J.,  in  an  Indiana  case,  ^'  if  he 
could  not,  after  her  marriage,  join  her  husband,  he  would  lose 
his  remedy."  ^  The  same  reasoning,  and  doubtless  the  same 
rule,  applies  to  a  judgment  rendered  against  the  wife,  by  her 
maiden  name,  in  a  suit  commenced  before  marriage. 

§  311.  TVben  Husband's  Liabmty  ends.  —  But  this  is  not  the 

ordinary  case  of  a  joint  liability  as  known  to  the  law ;  where, 
if  either  one  of  two  parties  jointly  liable  dies,  an  action  may 
be  maintained  against  the  survivor.  If  the  husband,  indeed, 
dies,  the  widow  may  then  be  sued  alone  as  though  she  had  not 
been  covert.^    On  the  other  hand,  his  estate,  in  such  a  case, 

1  McDermott  r.  French,  2  McCarter,  78. 

*  Platner  v.  Patchin,  19  Wis.  833. 
-»  Jillson  V.  Wilbur.  41  N.  H.  106. 

*  Cole  V,  Seeley,  26  Vt.  220.  *  Gage  v.  Reed,  15  Johns.  403. 

*  King  V.  Jones,  2  Ld.  Rajm.  1525,  2  Stra.  811 ;  Sackett  v.  Wilson,  2 
Blackf.  85 ;  Phillips  v.  Stewart,  27  Ga.  402 ;  Evans  v.  Lipscomb,  28  Ga.  71 ; 
Roosevelt  v.  Dale,  2  Cow.  581. 

7  Campbell  o.  Baldwin,  6  Blackf.  364,  366. 

'  Woodman  v.  Chapman,  1  Camp.  189 ;  Parker  v.  Cowan,  1  Heisk.  518 ; 
Clarke  r.  Windham,  12  Ala.  798. 
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will  be  in  no  way  responsible.^  Nor,  if  the  wife  dies,  does  the 
action  survive  against  him  ;^  though,  if  he  administers  on  her 
estate,  and  assets,  which  were  hers,  and  were  not  reduced  to 
his  possession  as  husband  during  her  lifetime,  come  into  his 
hands  as  administrator,  he  is  responsible  to  the  value  of  such 
assets,  but  not  further.^  Suppose  that,  at  the  time  of  the 
wife's  death,  there  is  a  suit  pending  against  her  and  the  hus- 
band to  recover  her  ante-nuptial  debt ;  her  death,  observes 
Chitty,  abates  the  suit.*  But  if,  before  her  death,  the  cause 
had  proceeded  to  judgment  against  the  husband  and  wife,  this 
judgment  becomes  in  the  proper  sense  a  joint  obligation  resting 
upon  the  two ;  and  he,  after  her  death,  may  be  compelled  to 
pay  it ;  ^  nor,  though  he  received  nothing  from  his  wife,  will 
equity  relieve  him.^  And  if  the  husband  dies,  his  estate  still 
continues  liable  to  respond  to  'the  judgments 

§  812.    Nature   of   HuBband's    Obligatioii.  —  It    would    seem, 

therefore,  that  the  law  does  not  lay  upon  the  husband  the  duty 
to  pay  the  wife's  ante-nuptial  debts  in  consideration  of  the 
marriage,  or  in  consideration  of  property  received  from  her,  or 
in  consideration  of  any  thing  else ;  but,  on  the  other  hand,  that 
the  obligation  comes  from  the  rule  of  practice  which  forbids 
the  wife  to  be  sued  alone,  and  requires  the  joinder  of  the  hus- 
band with  her  as  defendant  "for  conformity."®  We  have 
seen,^  that,  contrary  to  the  language  of  most  of  the  books,  this 
is  so  of  the  husband's  liability  foV  the  wife's  torts  committed 
during  coverture.     If  the  law  cast  on  the  husband  any  other 

'  Cureton  v.  Moore,  2  Jones  Eq.  204. 

*  Randolph  v.  Simpson,  2  Halst.  346 ;  Lamb  v.  Belden,  16  Ark.  539 ; 
Waul  V,  Kirkman,  13  Sm.  &  M.  599. 

'  Jones  V.  Walkup,  5  Sneed,  Tenn.  135;  Phillips  v,  Richardson,  4  J.  J. 
Mar.  212,  214;  Day  v.  Messick,  1  Houston,  328;  Heard  v.  Stamford,  3 
P.  Wms.  409/ 

*  1  Chit.  PI.  59 ;  Warren  v,  Williams,  10  Gush.  79 ;  Warren  r.  Jenni- 
Bon,  6  Gray,  559. 

»  Cole  t?.  ShurtleflF,  41  Vt.  811. 

•  Heard  v,  Stomford.  3  P.  Wms.  409,  411. 
^  Burton  v.  Burton,  5  Harring.  Del.  441. 
"-  Woodman  o.  Chapman,  1  Camp.  189. 

•  Ante,  §  254,  255. 
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sort  of  liability,  such  liability  would  cleave  to  him  as  much 
after  the  death  of  the  wife  as  before. 

§  313.  Crontinued  —  Fortune  by  the  Wife  —  No  Fortune.  —  It 

is  true  that  the  books  contain  more  or  less  hints  of  other  rea-^ 
sons  on  which  the  doctrine  proceeds.  Kent  says :  ''  He  is 
answerable  for  her  debts  only  in  virtue  of  the  duty  imposed  on 
him  to  discharge  all  the  obligations  of  the  wife."  ^  But  it  is 
difficult  to  attach  any  meaning  to  this  expression  ;  because,  it 
is  seen,  the  reason  which  he  gives  is  a  mere  iteration  of  the 
rule  itself,  and  it  is  not  the  husband's  legal  duty  to  discharge 
every  sort  of  obligation  resting  on  her.  For  example,  the  wife 
is  under  obligation  to  obey  the  laws,  but  the  husband  is  not 
compellable  to  obey  them  for  her.  If  she  commits  murder, 
she  is  to  be  hung  and  not  he,  neither  is  he  to  be  hung  jointly 
with  her.  It  has  been  sometimes  hinted,  by  other  writers, 
that  the  husband  is  answerable  for  tlie  wife's  ante-nuptial  debts 
because  he  receives  from  her  at  the  marriage  the  effects  to 
which  her  creditors  would  otherwise  look  for  payment.  This 
would  be  a  good  reason  if  it  were  based  on  truth,  but  it  is  not.. 
Thus,  though  a  husband  received  more  than  sufficient  fortune 
at  the  marriage  to  pay  the  wife's  ante-nuptial  debts,  he  is  not 
Uable  to  pay  them  after  she  dies.^  On  the  other  hand,  if  a 
marriage  settlement  secures  all  her  property  to  her  separate 
use,  so  that  he  gets  nothing  from  her,  he  is  still  under  the  legal 
duty  to  pay  her  aHte-nuptial  debts,^ — which  he  would  not  be 
if  the  duty  sprang  from  property  received.  "  It  is  a  strict 
rule  of  law,"  continues  Kent,  "  which  throws  upon  the  hus- 
band,, during  coverture,  all  the  obligations  of  the  wife ;  and, 
by  the  same  rule  of  law,  he  is  discharged  after  the  coverture 
ceases  by  the  death  of  the  wife.  Courts  of  equity  have  held, 
that  they  could  not  vary  the  rule  of  law  according  to  the  fact, 
whether  the  husband  had  or  had  not  received  a  portion  with 
his  wife,  or  charge  his  conscience  in  one  case  more  than  in 

'  2  Kent  Com.  148. 
*  Hetrick  v,  Hetrick,  13  Ind.  44. 

'  Powell  c.  Manson,  22  Grat.  177 ;  Harrison  v.  Trader,  27  Ark.  288 ; 
Obermayer  v,  Greenleaf,  42  Misso.  304 ;  Christian  v.  Hanks,  22  Ga.  125. 
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the  other."  ^  Turn  the  question,  therefore,  as  we  will,  in  every 
view  it  presents  to  us  what  must  be  accepted  as  the  legal  truth, 
that  the  seeming  arbitrary  liability  which  the  law  casts  upon 
^the  husband  grows,  like  many  other  rules  of  the  law,  out  of  its 
form  of  proceeding, —  requiring  the  husband  to  be  joined, "  for 
conformity,"  as  defendant  in  every  suit  against  the  wife.  It 
rests  on  no  other  reason  than  this,  and  on  this  singly  and 
alone.  In  point  of  law,  viewed  separately  from  the  procedure, 
the  debt  is  hers  as  much  after  marriage  as  before,  and  it  is  no 
more  his  while  the  coverture  lasts  than  when  it  is  terminated. 

§  314.    EzpreBS    Promise  of    Husband.  —  But  if,   on  a  fresh 

consideration,  the  husband  promises  to  pay  the  wife's  ante- 
nuptial debt,  the  creditor  is  then  permitted  to  proceed  on  such 
promise,  and  recover  it  of  him  after  the  wife  dies.  Without 
such  fresh  consideration,  however*,  the  promise  is  not  obligatory 
on  him.2  Thus,  for  example,  when  a  debt  due  from  the  wife 
before  marriage  was  presented  to  the  husband,  and  he  promised 
to  pay  it  in  a  few  days  if  the  creditor  would  wait,  and  the  cred- 
itor did  wait,  this  consideration  of  forbearance  was  held  to 
support  the  promise,  and  the  husband  was  compelled  to  make 
payment  after  the  wife  had  died.* 

§  315.  Husband's  Bankruptcy.  — In  Bright  on  Husband  and 
Wife*  it  is  said :  "  The  wife  surviving  is  not  liable  where  the 
husband  has  been  discharged  under  the  Insolvent  Debtors' 
Act;^  or,  having  been  a  bankrupt,  has  obtained  his  certifi- 
cate." ®  The  reason  seems  to  be,  "  for,"  as  was  said  in  an 
English  case,  ^^  the  creditor  is  supposed  to  have  had  his  divi- 
dend, and  the  debt  is  paid  in  consideration  of  law."  ^    If  the 

>  2  Kent  Com.  144. 

*  Waul  V.  Kirkman,  13  Sm.  &  M.  599,  606 ;  Beach  v,  Lee,  2  Dall.  257. 

'  Cook  0.  Duvall,  9  Gill,  460.  And  see  Moore  v.  Leseur,  18  Ala.  606 ; 
Parker  v.  Cowan,  1  Heisk.  518. 

*  2  Bright  Hus:  &  W.  8. 

*  Referring  to  Lockwood  o.  Salter,  5  B.  &  Ad.  808,  2  Nev.  &  M.  255 ; 
but  see  Sparkes  v.  Bell,  8  B.  &  C.  1,  2  Man.  &  R.  124. 

«  Referring  to  Miles  r.  Williams,  1  P.  Wms.  249,  257 ;  In  re  McWil- 
liams,  1  Sch.  &  L.  169. 
7  Miles  V,  Williams,  supra. 
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husband  is  discharged  of  a  debt,  it  might  seem  to  follow  that 
the  wife  is  also ;  for,  to  such  a  case,  the  principle  might  be  ap- 
plied that  the  discharge  of  one  of  two  joint  obligors  discharges 
both.^  But  this  may  not  be  so  under  the  terms  of  all  our  stat- 
utes of  bankruptcy  and  insolvency ;  and,  when  the  question 
arises  in  this  country,  it  may  require  a  fresh  examination.^ 

§  816.  Bankruptcy  of  Wife.  —  Plainly,  if  the  foregoing  view 
of  the  nature  of  the  husband's  liability  for  the  wife's  ante- 
nuptial debts  is  correct,  her  discharge  in  bankruptcy  will  bar 
any  claim  against  him.  Indeed,  in  any  view  it  would  seem  to 
be  so ;  for,  during  the  coverture,  he  cannot  be  sued  except 
jointly  with  her  ;  and,  after  the  coverture  ends,  he  cannot  be 
sued.  In  a  Maine  case,  a  feme  %dle  having  married  pending 
her  petition  in  bankruptcy,  and  then  having  obtained  her  dis- 
charge in  her  maiden  name,  the  discharge  was  held  to  be 
valid,  and  to  be  good  in  bar  of  an  action  against  her  and  her 
husband.^ 

§  317.  The  Kind  of  Liability.  —  The  most  frequent  applica- 
tion of  the  doctrines  of  this  chapter  is  to  the  ordinary  debts  of 
the  wife,  incurred  before  marriage.  But,  we  have  seen,*  that 
they  apply  also  to  her  ante-nuptial  torts.  Therefore,  for  exam- 
ple, an  action  will  lie  against  husband  and  wife  for  slanderous 
words  spoken  by  her  before  marriage  ;  because,  as  she  cannot 
be  sued  alone, "  if  the  action  does  not  lie  against  both,"  Tilgh- 
man,  C.  J.,  observed, "  it  follows  that  a  woman  by  her  own  act 
may  defeat  the  plaintiff's  action,  —  a  principle  not  to  be  en- 
dured unless  a  positive  adjudication  on  the  point  could  be  pro- 
duced in  support  of  it."  ^  Again,  if  a  man  marries  a  female 
guardian,  the  doctrines  of  this  chapter  apply  to  her  responsi- 
bilities already  incurred,  and  to  such  as  may  afterward  arise 
should  she  continue  to  act  in  the  guardianship.^    And  it  is 

^  Dennis  ».  Payn,  Cro.  Car.  651.  . 

'  And  see  Dickson  v.  Miller,  11  Sm.  &  M.  594;  post,  §  321. 

*  Chadwick  v.  Starrett,  27  Maine,  138. 

*  Ante.  §  309. 

*  Hawk  V.  Harman,  5  Binn.  43,  44. 

*  Allen  V.  McCuUongh,  2  Heisk.  174. 
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familiar  law  that  a  like  doctrine  applies  to  the  obligations  of 
an  administratrix. 

§  318.  AdmiABions  of  "^ife.  —  As  the  object  of  the  suit  is  to 
bind  the  husband  as  well  as  the  wife,  post-nuptial  admissions 
of  hers  cannot  be  given  in  evidence  against  him.  And  Sulli- 
van, J.,  observed  in  an  Indiana  case:  "The  principle  is  the 
same  whether  the  suit  be  brought  by  the  husband  and  wife  or 
against  them.  The  declarations  of  the  wife,  in  eithel*  case, 
affect  the  husband's  interests  injuriously."  ^ 

U.  The  Wife^s  Liability  under  the  Unwritten  Law. 

§  319.  General  Doctrine.  —  The  general  doctrine  under  this 
sub-title  is,  that,  if  a  judgment  is  recovered  against  husband 
and  wife  during  coverture,  it  binds  her  the  same  as  though  she 
was  unmarried ;  and,  as  we  have  seen,^  after  the  coverture  is 
dissolved,  she  is  liable  to  be  sued  alone  as  though  she  were 
never  married. 

§  320.  How  Judgment  to  be  satlefled.  —  It  cannot  be  stated 
in  a  word  how,  under  the  varying  laws  of  our  several  States, 
the  judgment  is  to  be  satisfied  as  against  the  married  woman.^ 
Of  course,  if  the  husband  is  made  to  pay  it,  that  discharges  it 
as  to  both.  It  is  familiar  learning  that  the  usages  of  our  States- 
differ  on  the  question  of  permitting  the  execution  to  run  against 
the  body  of  the  wife.^  Then,  as  to  the  separate  estate,  the  doc- 
trine is  laid  down  in  Alabama,  for  instance,  that  it  is  not 
liable,  at  law,  during  the  coverture,  for  the  payment  of  her 
debts,  whether  contracted  before  or  after  marriage.  "  She 
may,it  is  true,"  said  Ormond,  J.,  '^  charge  this  estate  during  the 

>  Brown  v.  Lasselle,  6  Blackf.  147,  \4& ;  Ross  v.  Winners,  1  Habt.  866 ; 
Alban  v.  Pritchett,  6  T.  B.  680 ;  Hall  v.  Hill,  2  Stra.  1094 ;  Kellj  v.  Small, 
2  Esp.  716. 

"  Ante,  §  311. 

'  Vol.  I.  §  534,  note,  842,  908.  And  see  Scott  v.  Loraine,  6  Monf.  117 ; 
Powell  V.  Manson,  22  Grat.  177 ;  Knox  v.  Picket,  4  Des.  92 ;  McKay  v, 
Allen,  6  Yerg.  44;  Callahan  v,  Patterson,  4  Texas,  61. 

^  Consult,  for  instance,  Hall  v.  White,  27  Conn.  488,  and  the  authorities 
there  referred  to. 
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coverture,  by  her  own  act,  but  such  a  contract  can  only  be  en- 
forced in  equity."  ^  On  the  other  hand,  it  was  laid  down  in  a 
South  Carolina  case,  that  separate  property  of  the  wife,  settled 
upon  herself  and  her  husband  at  marriage,  remains  liable  to 
execution  for  a  debt  due  from  her  while  sole.^  We  need  not 
trace  this  question  through  the  decisions  of  our  several  States ; 
probably,  in  most  of  our  States,  it  is  settled  by  statute. 

§   821.    Equitable  ReUef — Bankruptcy    of   Husband.  —  We 

have  seen,  in  other  connections,  what  is  the  power  of  the  wife 
to  charge  her  separate  estate,  equitable  and  statutory,  in  equity. 
There  is,  at  least,  one  case  in  which  the  court  led  this  general 
doctrine  a  little  way  out  from  the  ordinary  current ;  though 
the  writer  does  not  mean  to  intimate  any  doubt  as  to  the 
soundness  of  the  decision.  Necessaries  had  been  furnished  to 
the  wife  while  sole  and  a  minor-;  and,  after  the  marriage,  the 
husband  and  wife  had  been  sued  for  the  necessaries,  and  a 
verdict  rendered  in  favor  of  the  defendants  on  his  plea  of 
bankruptcy.^  Thereupon  it  was  held  that  her  separate  prop- 
erty, owned  by  her  before  marriage,  might  be  subjected  in 
equity  to  payment  for  these  necessaries.  Thacher,  J.,  said: 
'^  The  ground  upon  which  it  has  been  settled  as  a  general  rule, 
that  the  debts  of  a  wife  dum  sola  are  discharged  by  the  bank- 
ruptcy of  the  husband,  as  well  as  his  own,  is  based  upon  the 
principle,  that,  all  her  estate  being  in  his  power,  and  every 
thing  in  his  power  being  assignable,  the  estate  which  the  wife 
brought  the  husband  falls  into  the  hands  of  the  commissioners 
in  bankruptcy,  for  the  benefit  of  all  creditors  both  of  husband 
and  wife.^  But  this  is  the  case  of  a  wife  holding  a  separate 
estate,  which  cannot  come  into  the  possession  of  the  husband, 
or  be  assigned  in  bankruptcy  for  his  debts.  Hence  it  would 
seem  that  the  ground  upon  which  the  principle  stands  is  taken 
away.  .  .  .  The  claim  sought  to  be  enforced  is  remuneration 
for  the  maintenance,  education,  &c.,  of  the  wife  when  sole  and 

>  Hajgood  V.  HarriB,  10  Ala.  291,  292. 

*  Peace  v.  Spierin,  2  Des.  460.    And  see  Vol.  L  §  908. 

*  See,  ante,  §  315. 

«  Referring  to  MUea  v.  Williams,  1  P.  Wms.  249. 
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a  minor,  and  at  a  time  when  such  expenses  were  a  proper 
charge  upon  the  property  now  sought  to  be  thereto  subjected. 
There  can  be  no  doubt  that  this  property  was  liable  at  the  time 
for  necessaries  supplied  to  the  minor,  and,  indeed,  it  might 
have  been  proceeded  against  directly,  instead  of  being  subjected 
through  the  guardian  or  other  person.^  This  right  has  not 
been  divested,  and  the  present  suit  may  be  deemed  as  a  pro- 
ceeding to  enforce  a  right  which  accrued  against  the  particular 
property.  The  action  at  law  does  not  constitute  a  bar  to  the 
prosecution  of  the  proceeding  in  equity."  ^ 

///.  How  under  StattUes. 

§  822.  How  in  Legal  Reason.  —  If,  under  our  first  sub-title,^ 
the  true  explanation  was  given  of  the  principle  on  which  the 
husband's  liability  rests,  the  result  seems  to  follow,  that,  if  a 
statute  permits  the  suit  to  be  brought  against  the  wife  alone, 
the  joinder  of  the  husband  being  no  longer  required,  he  ceases 
to  be  liable  for  her  ante-nuptial  debts ;  ^  because,  as  the  entire 
reason  of  the  old  rule  is  taken  away,  the  rule  which  reposed 
on  the  reason  must  fall.^  At  the  same  time,  if  the  law  were 
in  no  other  respect  changed  by  any  statute,  but  all  the  effects 
of  the  wife,  together  with  the  common-law  life  estate  in  her 
realty,  were  transferred  by  the  marriage  to  her  husband,  and 
if  he  was  still  entitled  to  all  her  earnings  and  acquisitions,  a 
court  might  hesitate  to  carry  the  doctrine  to  this  its  logical 
result.  But  none  of  our  statutes  are  so.  The  liability  of 
femes  covert  to  be  sued  alone  is  nowhere  created  by  statute, 
unless  the  statute  also  makes  them  separate  owners  of  their 
own  property.  On  the  other  hand,  whatever  rights  of  property 
a  statute  may  confer  on  a  married  woman,  it  cannot  by  any 
true  construction  relieve  the  husband  from  any  responsibility 
for  her  ante-nuptial  debts,  unless  it  subjects  her  to  being  sued 
alone ;  because,  if  the  creditor  could  neither  join  the  husband 

1  Referring  to  Steele  v.  McDowell,  9  Sm.  &  M.  193. 
'  Dickson  o.  Miller,  11  Sm.  &  M.  694,  602-604. 

*  Ante,  §  312,  313.  «  Ante,  §  254,  265,  266,  267. 

*  Ante,  §  66. 

270 


CH.XXIV.]        WIFE'S  ANTE-NUPTIAL  DEBTS.  §824 

in  his  suit  against  the  wife,  nor  sue  her  without  the  husband, 
he  could  not  collect  his  debt,  and  his  right  would  be  anni- 
hilated. 

§  323.  How  in  Adjudication.  —  This  question  has  never  been 
reasoned  out,  in  any  complete  way,  by  the  judges ;  consequently 
it  is  not  easy  to  state  what  the  decisions  upon  it  are,  or  whether 
or  not  there  are  any  decisions.  In  Illinois,  under  the  statute 
of  1861,  it  was  held  that  the  husband  remained  liable  for  the 
ante-nuptial  debts  of  his  wife  ;  Lawrence,  J.,  observing:  "  The 
liability  rests,  not  merely  upon  the  fact  that  by  the  common 
law  the  husband  becomes  upon  marriage  the  owner  of  his 
wife's  personal  property  when  reduced  to  possession,  and  of  a 
life  estate  in  her  realty,  but  also  upon  the  ground  that  he  is 
entitled  to  the  entire  proceeds  of  her  time,  industry,  and 
skill."  1  But  when  the  statute  of  1869  had  "  taken,"  in  the 
words  of  the  same  learned  judge,  ^^  from  the  husband  all  con- 
trol over  the  earnings  of  his  wife,"  the  rule  was  changed.  The 
statute  had,  he  said,  ^'  thus  swept  away  the  last  vestige  of  the 
reasons  upon  which  the  common-law  rule  rested.  The  rule 
itself  must  now  cease.  Legislative  action  has  virtually  abolished 
it  by  taking  away  its  foundations  and  rendering  its  enforcement 
unjust."  '  In  some  other  States,  there  are  decisions  holding 
the  husband  still  liable,  as  at  the  common  law,  for  his  wife's 
ante-nuptial  debts,  under  statutes  which  more  or  less  qualify 
the  marital  rights  of  property ;  ^  in  still  other  States,  it  has 
been  adjudged  that  the  husband's  liability  is  partly  or  fully 
ended ;  ^  but  no  special  explanation  of  these  decisions  seems 
important  here. 

§824.  EzpreBs  Statutes  —  Debt  paid.  —  Some  statutes  are 

»  Connor  v.  Berry,  46  111.  870,  871 ;  McMurtry  v.  Webster,  48  111.  123. 

*  Howarth  v.  Warmser,  58  111.  48,  49. 

*  Obermayer  o.  Greenleaf,  42  Misso.  304 ;  Platner  v.  Patchin,  19  Wis. 
888 ;  Berley  v.  Rampacher,  5  Duer,  188. 

*  Cannon  v.  Grantham,  46  Missis.  88 ;  Dunbar  v.  Meyer,  48  Missis.  679 ; 
Dayis  v.  Wilkerson,  48  Missis.  685 ;  Reunecker  o.  Scott,  4  Greene,  Iowa, 
185 ;  Bryan  v.  Doolittle,  38  Ga.  256 ;  Curry  v.  Shrader,  19  Ala.  881 ;  Mad- 
den V.  Gilmer,  40  Ala.  687 ;  Zacbary  v.  Cadenhead,  40  Ala.  236 ;  Nash  v. 
George,  6  Texas,  284 ;  Roundtree  v.  Thomas,  82  Texas,  286. 
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express  on  this  subject.^  Thus,  in  England,  the  Married- 
Woman's  Property  Act  of  1870  (33  &  34  Vict.  c.  93,  §  12) 
provides,  that  ^'  a  husband  shall  not,  by  reason  of  any  mar- 
riage which  shall  take  place  after  this  act  has  come  into  oper- 
ation, be  liable  for  the  debts  of  his  wife,  contracted  before 
marriage,  but  the  wife  shall  be  liable  to  be  sued  for,  and  any 
property  belonging  to  her  for  her  separate  use  shall  be  liable 
to  satisfy,  such  debts  as  if  she  had  continued  unmarried."  ^ 
On  a  plain  principle,  however,  if  the  husband  pays  such  a  debt, 
that  is  the  end  of  it,  and  it  cannot  be  revived.  A  question  a 
little  more  complicated  arose  in  Massachusetts.  There  is  a 
statute  in  this  State  similar  to  the  English  one  just  quoted. 
A  husband  bought  of  another  person  his  wife's  note,  the  latter 
indorsing  it,  and  agreeing  to  take  it  back  should  any  difficulty 
arise  between  the  purchaser  and  his  wife.  Difficulty  did  arise, 
and  the  seller  returned  the  money  to  the  husband,  and  received 
the  note  again  into  his  possession.  But,  on  a  suit  against  the 
wife,  it  was  held  that  he  could  not  recover.  Chapman,  C.  J., 
said :  ^'  The  question  presented  is,  whether  this  title  in  the 
husband  operated  to  extinguish  the  contract.  At  common  law, 
there  can  be  no  doubt  that  it  would  have  done  so.  One  of  the 
reasons  for  the  extinguishment  would  be,  that  the  husband  be- 
came liable  by  the  marriage  for  its  payment.  The  statute  has 
taken  this  grotind  away,  by  releasing  the  husband  from  his  lia- 
bility for  his  wife's  debts.  But  another  ground  was,  that  he 
could  not  maintain  an  action  against  his  wife  on  a  contract, 
because  there  could  be  no  valid  contract  between  them.  This 
principle  has  not  been  changed  by  statute.  A  contract  between 
husband  and  wife  is  still  a  nullity.^  He  cannot  even  indorse 
a  note  to  her.^  This  note,  then,  when  it  passed  into  the  hands 
of  the  defendant's  husband,  he  having  the  legal  as  well  as  equi- 

*  It  is  80  in  some  of  the  States  whose  adjudications  are  cited  to  the  last 
section. 

*  £x  parte  Holland,  Law  Rep.  9  Ch.  Ap.  307. 

*  Referring  to  Lord  i;.  Parker,  3  Allen,  127 ;  Edwards  v.  Stevens;  3  Al- 
len, 316;  Ingham  v.  White,  4  Allen,  412,  415. 

*  Referring  to  Gay  v.  ELingsley,  11  Allen,  345. 
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table  title  to  it,  became  a  nullity.  And,  it  having  been  once 
extinguished,  he  had  no  power  to  revive  it  against  her  by  re- 
transferring  it  to  the  plaintiff."  ^  We  shall  look  into  this  case 
a  little  further  in  the  next  chapter.^ 

§  325.  Condnfllon.  —  On  the  whole,  therefore,  the  question 
has  in  many  of  our  States  been  made  plain  by  express  statutes. 
Where  it  has  not  been,  but  there  are  decisions,  they  are  not 
always  quite  conclusive,  by  reason  of  the  courts  having  failed 
to  consider  all  the  principles  which  properly  enter  into  the  ques- 
tion. In  several  of  the  States,  the  question  remains  entirely 
open. 

1  Chapman  v.  Kellogg,  102  Mass.  246, 248.    Compare  this  case  with  Russ 
V.  George,  45  N.  H.  467. 
«  Post,  §  886. 
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CHAPTER  XXV. 

THE    EFFECT    OF    THE    MARRIAGE    ON    THE    ANTE-NUPTIAL 
LIABILITIES  OF  THE  PARTIES   TO  EACH  OTHER. 

Sbct.  826, 827.  Introduction. 

828-881.  At  the  Common  Law. 

882-834.  In  Equity. 

885-887.  Under  the  Late  Statutes. 

§  326.  General  Dootrine.  —  Kent  observes,  that,  '^  from  the 
principle  of  the  common  law  by  which  the  husband  and  wife 
are  regarded  as  one  person,"  results  the  doctrine  that,  ^'  except 
in  special' cases,  within  the  cognizance  of  equity,  the  contracts 
which  subsisted  between  them  prior  to  the  marriage  are  dis- 
solved." ^  It  is  the  purpose  of  this  chapter  to  ascertain  the 
limits  of  this  doctrine,  to  give  it  force  and  precision,  to  develop 
the  reasons  on  which  it  proceeds,  and  to  show  how  it  is  applied 
at  law,  in  equity,  and  under  the  late  married-women  statutes. 
Such,  let  it  be  repeated,  is  the  purpose  of  the  chapter ;  but  the 
materials  at  command  will  permit  the  execution  of  this  purpose 
only  imperfectly. 

§  327.  How  the  Chapter  divided.  —  We  shall  consider  the 
subject  in  the  lights  of  I.  The  Common  Law ;  II.  The  Doctrines 
of  Equity ;  III.  The  Late  Statutes. 

I,  At  the  Common  Law. 

§  328.  Unforoemeiit  Inter  Vivoe. — It  is  plain  that,  in  the 
courts  of  law,  no  contract  between  a  husband  and  his  wife, 
however  made,  and  no  pecuniary  obligation  of  any  sort,  can  be 
enforced  by  any  direct  proceeding  between  the  parties;  because, 
at  law,  neither  the  wife  can  sue  the  husband  nor  the  husband 
the  wife.'    At  the  same  time,  the  law  may  take  cognizance  of 

>  2  Kent  Com.  129. 

*  Vol.  I.  §  44,  90,  418 ;  ante,  §  310. 
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the  obligation,  and  enforce  it  whenever  it  can  do  so  without 
violating  the  principle  thus  stated.  For  example,  the  husband 
is  under  obligation  to  support  his  wife  ;  and,  though  she  can* 
not  sue  him  at  law  for  the  support,  a  third  person  who  provides 
her  with  necessaries  can,  by  a  suit  in  the  courts  of  common 
law,  compel  the  husband  to  pay  for  them.^ 

§  829.  Enforcement  after  Marriage  cUeeolved.  —  Mutual  obli- 
gations, therefore,  between  husband  and  wife,  recognized  by 
the  courts  of  law  as  well  as  by  the  courts  of  equity,  may  exist 
during  their  cohabitation.  The  distinction  is,  consequently, 
laid  down  in  the  books,  that,  while  as  a  general  proposition 
any  pecuniary  obligation  which  a  man  may  be  under  to  a 
woman  or  a  woman  to  a  man  is  discharged  by  their  intermar- 
riage, yet  if,  in  the  language  of  Gomyns's  Digest,  ^^  the  thing 
is  future,  to  be  done  after  the  marriage  determined,"  it  will 
survive  and  may  be  enforced  at  law  against  the  representatives 
of  the  deceased  party .^  Thus,  if  a  man,  about  to  marry,  makes 
with  the  lady  an  agreement,  that,  should  he  die  before  her,  he 
will  leave  her  worth  so  much  money,  or  his  representatives  shall 
pay  her  a  sum  named,  she  can  enforce  this  undertaking  in  a 
suit  at  law  after  his  death.^ 

§  330.  Gh-ound  of  the  General  Doctrine.  —  We  have  Seen^  that 
Kent  puts  the  general  doctrine,  according  to  which  marriage  is 
a  release  of  all  obligations  between  husband  and  wife,  and  the 
dissolution  of  the  marriage  by  death  does  not  revive  them, 
upon  the  ground  of  the  unity  which  the  law  creates  in  the  par- 
ties, making  them  one  person.  But  we  have  just  seen  that 
mutual  claims,  recognized  by  the  courts  of  law,  can  and  do 
exist  between  married  parties  during  the  covei-ture ;  conse- 
quently this  reasoning  is  not  quite  satisfactory.  In  a  Kentucky 
case,  where  it  was  held  that  the  marriage  of  one  of  two  obligees 

1  1  Bishop  Mar.  &  Div.  §  553. 

•  Com.  Dig.  Baron  &  Feme,  D,  1 ;  Vol.  I.  §  418. 

•  Milbourn  v.  Ewart,  5  T.  R.  881 ;  Foord  ».  Foord,  stated  5  T.  R.  386 ; 
Smith  V.  StafiFord,  Hob.  Wms.  £d.  216  a,  and  the  editor's  note ;  Gage  o. 
Acton,  12  Mod.  288,  1  Salk.  325;  Clark  o.  Thomson,  Cro.  Jac.  571. 

«  Ante,  §  326.    As  to  the  doctrine  of  unity,  see  Vol.  I.  §  35-38. 
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to  one  of  two  obligors  left  the  obligation  of  no  avail  in  a  court 
of  law  even  after  the  death  of  the  married  obligee,  Bibb,  J., 
put  the  doctrine  thus :  ^^  The  covenant  was  extinguished  by  the 
marriage,  .  .  .  whereby  a  confusion  of  creditor  and  debtor  had 
taken  place.  ...  If  the  confusion  of  creditor  and  debtor  had 
taken  place,  the  death  of  the  wife  could  not  revive  the  action 
on  the  covenant  against  the  husband."  ^  If  this  reasoning  dif- 
fers from  that  stated  by  Kent,  which  perhaps  it  does  not,  we 
can  hardly  deem  it  more  satisfactory ;  while  yet  we  may  not 
quarrel  with  the  conclusion  to  which  either  will  conduct  us. 

§  331.  Ck>ntinued  —  How  In  Legal  Reason.  —  Now  if,  discard- 
ing the  language  of  the  books,  we  look  into  the  law  itself,  we 
shall  find  the  reason  upon  the  very  surface,  and  find  it  plain. 
Whatever  be  the  nature  of  the  obligation  which  the  marriage 
is  held  to  discharge,  the  object  of  the  suit  at  law  upon  it  is  to 
obtain  money.  If,  then,  the  obligation  had  matured  during 
coverture,  whether  it  was  the  wife's  to  the  husband  or  the  hus* 
band's  to  the  wife,  the  money,  on  being  paid,  would  have  been 
the  husband's;  therefore,  as  no  suit  could  have  been  main- 
tained, and  a  formal  payment  would  have  been  useless,  not 
changing  any  rights,  the  payment  should  have  been  deemed, 
in  point  of  law,  to  have  been  made.  Thus,  if,  before  marriage, 
the  man  had  given  to  the  woman  his  promissory  note,^  or  if 
any  other  debt  ox  obligation  had  arisen  from  him  to  her,^  or 
if  there  was  the  like  from  her  to  him,  the  law,  on  the  marriage 
of  the  two,  made  the  damages,  which  are  sought  to  be  recov- 
ered in  a  court  of  law,  the  husband's.  It,  therefore,  of  neces- 
sity, extinguished  the  debt.  Had  the  money,  representing  the 
damages,  passed  from  the  wife's  pocket  to  the  husband's,  or 
the  husband's  pocket  to  the  wife's,  no  legal  result  would  have 
been  effected  thereby ;  for,  whether  it  was  in  the  one  pocket 
or  the  other,  it  was  equally  the  husband's.^    But  if  the  obliga- 

»  SutUes  r.  Whitlock,  4  T.  B.  Monr.  451,  462. 

'  Abbott  V.  Winchester,  105  Mass.  115. 

*  Burleigh  v.  Coffin,  2  Fost  N.  H.  118,  124;  Patterson  v.  Patterson,  45 
N.  H.  164,  166;  Smiley  v.  Smiley,  18  Ohio  State,  543;  Boatright  v.  Win- 
gate,  3  Brev.  423.  *  Vol.  I.  §  64. 
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tion  is  of  a  nature  not  to  be  performed  during  the  coverture, 
then,  as  already  explained,^  the  marriage  does  not  extinguish 
it ;  ^  because,  in  such  a  case,  there  is  no  money  to  pass  from 
the  one  party  to  the  other,  and  the  damages  are  a  thing  in 
reversion.* 

//.  The  Doctrine  of  Equity. 

§  332.  In  General. — The  doctrines  of  courts  of  equity,  regard- 
ing the  property  relations  of  husband  and  wife  to  each  other, 
are,  as  we  have  many  times  had  occasion  to  see  in  these  vol- 
umes, very  different  from  those  of  the  courts  of  common  law. 
In  equity,  the  wife  may  be  deemed  a  separate  person  from  the 
husband,  the  two  may  contract  together,  they  may  appear  as 
contending  parties  in  court  and  prosecute  and  defend  their  re- 
spective claims  against  each  other ;  so  that,  in  equity,  money 
in  the  pocket  of  the  wife  may  not  be  the  same  as  money  in  the 
pocket  of  the  husband.  Thence  it  is,  that,  in  equity,  marriage 
does  not  annul  every  sort  of  obligation  and  contract  existing 
between  the  parties.  Yet,  as  to  this,  equity  does  not  interfere 
to  overturn  all  the  rules  of  the  common  law.  The  only  instance 
which  occurs  to  the  author,  in  which  equity  reverses  the  rule  of 
law  that  marriage  annuls  such  obligations  between  the  parties 
as  may  be  fulfilled  during  the  coverture,  is  where  the  obligation 
itself  provides  a  different  rule.  Where  it  does  provide  a  dif- 
ferent rule,  equity  simply  interferes  to  permit  the  parties  to 
enjoy  the  fruits  of  their  expressed  intention. 

§  333.  Separate  Equitable  Batate.  —  Hence  springs  the  doc- 
trine of  the  separate  equitable  estate  ;  or,  at  least,  that  part  of 
the  doctrine  by  which,  if  there  is  no  trustee,  but  only  an  ante- 
nuptial contract  between  the  marrying  parties,  the  separate 
estate  provided  for  by  the  contract  is  still  protected  against  the 
claims  of  the  husband  and  his  creditors  and  representatives  at 
the  common  law.  At  law,  if  tliere  is  a  contract  between  hus- 
band and  wife  for  the  settlement  of  her  property,  it  is  released 

>  Ante,  §  329.  *  Mitchel  o.  Mitchel,  4  B.  Monr.  880. 

»  Vol.  I.  §  75-77,  188-144, 164,  648,  649. 
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by  the  marriage.^  But  in  equity,  such  a  contract,  '^  void  at 
law,  will  be  sustained."  ^  Thus,  in  a  leading  case,  the  woman 
bad  given  to  the  man  whom  she  was  to  marry  a  bond  to  con- 
vey to  him  on  her  marriage  all  her  lands  in  fee.  When  the 
marriage  had  taken  place  and  both  husband  and  wife  had  died, 
his  heirs  brought  against  her  heirs  a  suit  in  equity  for  the  spe- 
cific performance  of  the  bond ;  and  Lord  Macclesfield  held,  that 
the  suit  could  be  maintained.  ^'  It  is  unreasonable,''  he  said, 
^^  that  the  intermarriage,  upon  which  alone  the  bond  is  to  take 
effect,  should  itself  be  a  destruction  of  the  bond.  And  the 
foundation  of  that  notion  is,  that,  in  law,  the  husband  and  wife, 
being  one  person,  the  husband  cannot  sue  the  wife  on  this 
agreement ;  whereas  in  equity  it  is  constant  experience  that 
the  husband  may  sue  the  wife  or  the  wife  the  husband,  and  the 
husband  might  sue  the  wife  upon  this  very  agreement  in  the 
principal  case.  Neither  is  it  a  true  rule  which  had  been  laid 
down  by  the  other  side,  that,  where  an  action  cannot  be  brought 
at  law  on  an  agreement  for  damages,  there  a  suit  will  not  lie  in 
equity  for  a  specific  performance."  * 

§  834.  Continaed.  —  But  the  doctrine  of  separate  estates  in 
equity  was  considered  in  our  first  volume.  Story  puts  it  thus  :  ^ 
'^  K  a  man  should  give  a  bond  to  his  wife,  or  a  wife  to  her 
husband,  before  marriage,  the  contract  created  thereby  would, 
at  law,  be  discharged  by  the  intermarriage.  Courts  of  equity, 
although  they  generally  follow  the  same  doctrine,  will,  in  special 
cases,  in  furtherance  of  the  manifest  intentions  and  objects  of 
the  parties,  carry  into  effect  such  a  contract  made  before  mar- 
riage between  husband  and  wife,  although  it  would  be  avoided 
at  law.^  An  agreement,  therefore,  entered  into  by  husband 
and  wife  before  marriage  for  the  mutual  settlement  of  their 
estates,  or  of  the  estate  of  either  upon  the  other,  upOn  the 

1  Boatright  V.  Wingate,  S  Brey.  423. 

*  Crostwaight  v.  Hutchinson,  2  Bibb,  407,  409;  Cole  v.  Yamer,  31  Ala. 
244 ;  Bradish  v.  Gibbs,  3  Johns.  Ch.  623,  660. 

'  Cannel  o.  Buckle,  2  P.  Wms.  243,  244. 

*  2  Story  Eq.  Jup.  §  1370. 

*  Bippon  V,  Dowding,  Amb.  666,  666,  and  Mr.  Blunt^s  note. 
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marriage,  even  without  the  intervention  of  trustees,^  will  be 
enforced  in  equity,  although  void  at  law  ;  ^  for  equity  will  not 
Buffer  the  intention  of  the  parties  to  be  -defeated  by  the  very 
act  which  is  designed  to  give  effect  to  such  a  contract."^ 
Courts  of  law,  let  us  observe,  must  and  would,  hold  the  same 
doctrine  if  it  were  not  for  the  reason  to  the  contrary  given  by 
the  author  a  few  sections  back  ;  ^  namely,  that  the  marriage, 
by  the  rules  of  the  common  law,  makes  the  wife's  money  the 
husband's,  and  to  cause  it  to  pass  from  the  one  to  the  other 
would  be  a  mere  superfluous  work,  so  that  what  is  due  from 
the  one  to  the  other  must  on  the  marriage  necessarily  cease  to 
be  due.  And  the  reason  why,  but  for  this,  the  courts  would 
80  hold  is,  that,  except  as  to  things  illegal  apd  contrary  to 
public  policy,  all  persons  can  by  contract  provide  for  themselves 
a  rule  to  govern  a  transaction  differing  from  the  general  rule 
of  law,  and  the  contract  will  be  recognized  in  all  courts.  True, 
even  then,  the  husband  and  wife  could  not  sue  each  other  di- 
rectly on  such  a  contract  in  the  courts  of  law,  but  it  would  be 
recognized  as  valid  in  all  collateral  proceedings,  like  the  hus- 
band's contract  implied  in  the  marriage  to  support  his  wife.^ 

m.    Under  the  Late  Statutes. 

§  335.  How  In  laegal  Prinolple.  —  The  doctrine,  under  this 
sub-title,  can  be  derived  only  from  a  consideration  of  the  true 
reasons  of  the  unwritten  law,  developed  under  the  preceding 
two  sub-heads.  If  the  effect  of  the  statutes  is,  that  upon  the 
marriage  the  wife's  money  in  her  own  pocket  is  still  no  longer 
her  own  but  is  her  husband's,  which  is  the  common-law  rule, 
then  marriage  must  remain,  as  at  the  common  law,  a  release 
of  mutual  obligations  of  a  sort  to  be  performed  during  the 

^  Strong  0.  Skinner,  4  Barb.  546. 

*  See  Neves  v,  Scott,  9  How.  U.  S.  196 ;  Imlay  v.  Huntington,  20  Conn. 
146 ;  West  v.  Howard,  20  Conn.  681 ;  De  Barante  o.  Gott,  6  Barb.  492 ; 
Healy  v.  Rowan,  5  Grat.  414. 

*  More  V.  Ellis,  Bunb.  205 ;  Fursor  v.  Fenton,  1  Vera.  408 ;  Cotton  v. 
Cotton,  Free.  Ch.  41,  2  Vem.  290. 

^  Ante,  §  331.  *  Ante,  §  328. 
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coverture.  On  the  other  hand,  if  the  statutes  create  separate 
legal  interests,  in  the  married  parties,  to  the  extent  that  the 
wife's  money,  choses-in  action j  and  other  efiTects  remain  in  law 
her  own,  preserved  to  her  separate  use,  then,  by  reason  of 
the  statutes,  marriage  can  be  deemed  no  longer  a  discharge 
of  mutual  obligations.  To  see  that  this  is  so  the  reader  has 
only  to  look  again  at  the  true  reasons  of  the  unwritten  law, 
as  developed  under  our  last  two  sub-titles. 

§  386.  How  in  AdjadioaUon  —  MasMohuMtte.  —  If  we  turn 
to  the  cases  which  have  been  decided  under  this  head,  we  shall 
find  them  to  be  less  satisfactory  than  might  be  desired ;  because 
the  true  reasons  of  the  unwritten  law  have  not  generally,  if  at 
all,  been  brought  to  the  attention  of  the  judges  deciding  them. 
For  example,  in  Massachusetts,  in  1856,  a  promissory  note  was 
given  by  a  man  to  a  woman,  and  soon  after  in  the  same  year 
they  intermarried.  And  the  court  held*,  in  1870,  that  the  note 
became,  by  reason  of  the  marriage,  a  nullity.^  If  we  would 
determine  whether  this  decision  was  a  just  exposition  of  the 
law  or  not,  we  are  compelled  to  look,  for  the  law,  into  a  statute 
not  referred  to  in  the  report  of  the  case.  In  1855,  the  year 
before  the  marriage,  it  was  enacted,  that  ^^  the  property,  both 
real  and  personal,  which  any  woman  who  may  hereafter  be 
married  in  this  Commonwealth  may  own  at  the  time  of  her 
marriage,  and  the  rents,  issues,  profits,  and  proceeds  thereof ; 
and  any  real  or  personal  property  which  shall  come  to  her  by 
descent,  devise,  or  bequest,  or  the  gift  of  any  person  except 
her  husband,  shall  remain  her  sole  and  separate  property,  not- 
withstanding her  marriage,  and  not  be  subject  to  the  disposal 
of  her  husband,  or  liable  for  his  debts."  ^  Now,  this  note  was 
property  which  this  woman  owned  at  the  time  of  her  marriage ; 
the  statute,  in  express  terms,  declared  that  it  should  ^'  remain 
her  sole  and  separate  property,  notwithstanding  her  marriage ; " 
but  the  court  said,  that,  by  the  marriage,  ^'  the  note  became  a 
mere  nullity."  Here  the  learned  court,  not  adverting  to  the 
statute,  pronounced  a  decision,  word  for  word,  contrary  to  the 

>  Abbott  V.  Winchester,  105  Mass.  115. 
'  Mass.  Stat.  1855,  c.  304,  §  1. 
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direct  command  of  the  legislature.  But  the  court  said,  that 
^'  the  principle  stated  in  Chapman  v.  Kellogg/'  a  case  mentioned 
in  our  last  chapter,^  ^^must  govern  this  case."  That  was  a 
case  in  which  a  husband  had  bought  his  wife*'s  ante-nuptial 
promissory  note,  made  to  a  third  person,  and  afterward  had 
transferred  it  back  to  the  original  holder.  And  the  court  held, 
that  the  purchase  of  it  by  the  husband,  who,  under  the  statutes, 
was  still  relieved  from  the  common-law  duty  of  paying  her 
ante-nuptial  debts,  was  a  payment  of  the  note ;  for,  said  the 
learned  judge,  ^^  he  could  not  maintain  an  action  against  his 
wife  on  a  contract,  because  there  could  be  no  valid  contract 
between  them."  Here  we  have  another  reason  besides  the 
two  or  three  reasons  mentioned  under  our  last  two  sub-titles, 
for  the  common-law  rule. that  marriage  annuls  contracts  be- 
tween the  parties  ;  namely,  ^^  because  there  could  be  no  valid 
contract  between  thefti."  This  reason  might  deserve  a  careful 
consideration  if  it  were  true ;  but  we  have  seen,  that,  by  the 
common  law,  marriage  does  not  annul  such  contracts  as  are 
not  to  be  performed  until  the  coverture  is  ended ;  ^  that  is,  such 
contracts  do  subsist  notwithstanding  the  marriage  and  the  want 
of  the  contracting  power.  The  reasoning  of  the  learned  judge 
in  the  latter  case,  stated  a  little  more  fully  than  he  puts  it, 
seems  to  be  this :  when  the  husband  bought  his  wife's  note,  he 
and  his  wife  had  no  power  of  contracting  together ;  but,  if  he 
had  sued  her  on  it,  he  must  have  declared  on  a  promise  in  law 
by  her  to  him  ;  such  a  promise  the  law  did  not  permit  her  to 
make,  neither  could  any  suit  between  him  and  her  be  carried 
on.  Let  us  admit  all  this,  as  the  premise  of  the  argument. 
The  court  adds,  that,  therefore,  the  note  ceases  to  have  an 
existence  in  the  law.  But  another  conclusion  from  the  premise 
is  better ;  namely,  that,  therefore,  in  a  court  of  law,  the  pur- 
chaser  obtained  no  title  to  the  note,  which  still  remained  in  the 
vendor,  whose  suit  ought  to  have  been  sustained.  This  con- 
clusion would  have  carried  out  the  purpose  of  the  statute,  which 
had  made  the  wife's  property  and  the  husband's  separate.    But 

>  Chapman  v.  Kellogg,  102  Mass.  246 ;  ante,  §  824. 
'  Ante,  §  329,  381. 
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from  neither  conclusion  could  it  properly  result  that  contracts 
which  were  admitted  to  be  good  when  made  must,  contrary 
to  the  express  words  of  the  statute,  be  deemed  to  be  annulled 
by  the  marriage.^ 

§  837.  Continned  —  Other  States.  —  It  will  not  compensate 
us  to  go  through  the  decisions  of  the  other  States ;  and,  looking 
beyond  the  reports  into  the  statutes  and  peculiar  jurisprudence 
of  each  State,  endeavor  to  ascertain  by  a  separate  examination 
how  far  each  is  a  worthy  precedent.  Some  points  adjudged 
are  the  following.  In  Maryland,  a  widow  may  maintain  an 
action  at  law  against  the  executors  of  her  deceased  husband, 
for  money  which  she  loaned  to  him  before  marriage,  and  also 
for  the  recovery  of  the  value  of  securities,  constituting  in  part 
her  separate  estate,  which  she  had  loaned  to  him  during  the 
marriage  on  his  express  promise  to  pay  her.^  The  Indiana 
statute  abrogates,  by  construction,  the  rule  of  the  common  law 
that  marriage  extinguishes  a  debt  due  from  the  husband  to  the 
wife ;  it  remains  her  separate  property,  and  she  may  enforce  its 
payment  against  him.^  So,  in  New  York,  under  the  statutes, 
the  intermarriage  of  debtor  and  creditor  does  not,  as  at  the 
common  law,  extinguish  the  debt.^  On  the  other  hand,  in 
Ohio,  the  late  statutes  hdve  been  held  not  to  change  the  com- 
mon-law rule.^ 

^  And  consult  Russ  o.  Greoi>;e,  46  N.  M.  467. 

'  Barton  v.  Barton,  82  Md.  214. 

«  Flenner  v,  Flenner,  29  Ind.  564. 

*  Power  V.  Lester,  23  N.  Y.  527 ;  Wright  v.  Wright,  59  Barb.  505. 

»  Smiley  v.  Smiley,  18  Ohio  State,  543. 
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CHAPTER  XXVI. 

FRAUDS  BETWEEN  THE  PARTIES  IN  CONTEMPLATION  OF 

MARRIAGE. 

Sbct.  888,  889.  Introduction. 

840-868.  Prior  to  the  Married-women  Statutes  . 

864, 866.  How  where  these  Statutes  prevail. 

§  388.  OenanQ  Dootrina  — *  Distinotioiis. — If  a  man,  to  induce 
a  woman  to  marry  him,  misrepresents  to  her  his  pecuniary 
circumstances,  or  if  a  woman  does  the  like  to  a  man,  the 
marriage  is  nevertheless  good.^  The  reason  is,  not  that  the 
law  does  not  condemn  the  fraud,  but  that  it  is  contrary  to  pub- 
lic policy  to  suffer  the  status  of  marriage,  followed  by  cohabi- 
tation and  perhaps  the  birth  of  children,  to  rest  on  a  collateral 
consideration  of  this  nature.  It  would  degrade  matrimony, 
and  on  the  whole  would  work  more  harm  than  justice.  But 
where  there  is  any  thing  of  a  mere  pecuniary  nature  to  be  seized 
upon,  to  right  a  wrong  of  this  sort,  the  courts  will  avail  them- 
selves of  it.  If,  therefore,  while  a  treaty  of  marriage  is  pend- 
ing, either  party  to  it,  without  the  knowledge  of  the  other, 
conveys  away  property  for  the  fraudulent  purpose  of  prevent- 
ing it  from  coming  under  the  control  of  the  marriage,  the  other 
party,  who  remained  in  ignorance  of  what  was  done,  can,  after 
the  marriage  is  solemnized,  have  the  conveyance  set  aside. 

§  839.  Continaed  —  The  Late  Statutes  —  How  the  Chapter  di- 
vided. —  The  question  of  the  greatest  interest  of  all  is,  What 
is  the  effect  of  the  late  statutes,  whereby  the  property  of  hus- 
band and  wife  is  continued  in  a  manner  separate  after  the 
marriage  the  same  as  before,  upon  the  doctrine  thus  stated  ? 
We  shall  consider  that  question  by  itself,  after  discussing  the 
doctrine  under  the  old  law ;  but,  in  the  discussion  of  the  old 

1  1  Bishop  Mar.  &  Div.  §  167. 
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doctrine,  we  shall  keep  in  mind  its  main  object ;  namely,  to 
lay  the  foundation  of  principle  on  which  the  new  doctrine,  if 
such  it  may  be  deemed,  is  to  be  reared.  We  shall  consider, 
therefore,  I.  The  Doctrine  as  it  stood  before  the  Enactment  of 
the  Late  Statutes  ;  II.  The  Doctrine  under  the  Late  Statutes. 

/.  The  Doctrine  as  it  $tood  before  the  Enactment  of  the  Late 

Statutes. 

§  840.  In  General  —  "Where  the  Tnnd  is  on  Hnaband.  —  ^'  The 
law,v  said  Lord  Chancellor  Thurlow,  "conveys  the  marital 
rights  to  the  husband,  because  it  charges  him  with  all  the 
burdens,  which  are  the  consideration  he  pays  for  them  ;  there- 
fore it  is  a  right  upon  which  fraud  may  be  committed."  ^  Upon 
this  ground  it  is,  that,  if  a  woman  about  to  be  married  makes 
a  voluntary  settlement  of  her  property,  without  the  knowledge 
of  her  intended  husband,  to  defeat  those  marital  rights  which 
the  common  law  gives  him,  it  is  a  fraud  on  him  for  which  after 
the  marriage  he  can  have  the  conveyance  set  aside.  If  the 
conveyance  is  not  a  voluntary  one,  but  is  a  transaction  entered 
into  in  good  faith,  founded  on  a  valuable  consideration,  it  can- 
not be  set  aside ;  it  does  not  fall  within  the  department  of  law 
we  are  here  considering.^  Let  us  look  at  various  propositions 
lying  within  the  general  doctrine. 

§  841.  fiCarriage  In  Contemplatlon — The  Partioular  Peivon. — If 

there  is  no  marriage  in  contemplation,  to  be  celebrated  between 
the  woman  making  the  conveyance  and  the  particular  man  who 
afterward  marries  her,  the  conveyance  is  not  in  fraud  of  this 

m 

^  Strathmore  v.  Bowes,  1  Yes.  jr.  22,  28. 

*  Gregory  o.  Winston,  23  Grat.  102;  Blanchet  v.  Foster,  2  Yes.  sen.  264. 
There  may  be  a  fraud,  which  will  render  the  transaction  voidable,  where 
there  is  a  consideration.  Thus,  in  UHdois,  a  woman  three  days  before  her 
marriage,  and  without  the  knowledge  of  het  intended  husband,  conveyed, 
on  a  consideration  less  than  one-quarter  of  the  real  value,  her  interest  in 
certain  lands  to  her  brother  who  stood  ta  loco  parentis  to  her,  avowedly 
because  her  husband  would  not  probably  consent  to  the  conveyance  being 
made ;  and  the  conveyance  was  set  aside  as  a  fraud  on  the  husband^s  rights. 
Freeman  v.  Hartman,  45  111.  67. 
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marriage,  and  it  cannot  be  set  aside  on  the  application  of  this 
man.  Thus,  if  a  woman,  contemplating  a  marriage  with  a 
particular  person,  makes  a  voluntary  settlement  of  her  property, 
whether  with  or  without  his  knowledge ;  then,  changing  her 
mind,  marries  another  person,  who  happens  to  be  ignorant  of 
the  settlement;  this  is  not  a  fraud  on  the  man  whom  she 
actually  marries.^ 

§  842.  "VThether  must  be  Marriage  'Contract.  —  It  has  been 

assumed  in  some  cases  to  be  settled  law,  that,  as  laid  down  in 
a  recent  Virginia  case,  if,  at  the  time  when  the  woman  makes 
the  voluntary  conveyance,  there  is  not  a  marriage  engagement 
subsisting  between  the  parties,  the  husband's  equity  does  not 
arise ;  and  such  engagement,  it  is  said,  must  clearly  appear 
in  the  evidence.^  On  the  other  hand,  the  doctrine  has  been 
stated  to  be,  that,  for  the  conveyance  to  be  set  aside,  it  must 
be  made  after  the  commencement  of  that  intimate  acquaintance 
—  the  courtship  —  which  results  in  marriage.®  The  latter,  in 
the  apprehension  of  the  author,  is  the  true  rule ;  though  un- 
doubtedly, in  many  cases,  the  combined  facts  which  the  court 
examines  as  the  evidence  of  fraud  would  be  held  to  be  insuffi- 
cient if  there  were  no  actual  marriage  engagement,  w)ien  they 
would  satisfy  all  legal  requirements  should  such  engagement 
be  clearly  shown.  But  if,  for  example,  a  girl  is  courted,  and 
she  helieves  on  what  proves  to  be  good  reason  that  a  proposi- 
tion of  marriage  will  be  made  to  her,  then, if,  "contemplating" 
such  proposition  and  her  own  acceptance  of  it,  she  hastens  up 
the  voluntary  conveyance  and  executes  it  before  the  proposition 
is  received,  surely  this  is  as  much  a  fraud  on  the  marital  rights 
it  was  meant  to  defeat,  as  if  the  movement  had  been  less  ener- 
getically and  adroitly  conducted.  Still  it  was  well  held  in  an 
Iowa  case,  that  a  voluntary  conveyance  of  property  by  a  hus- 

'  Strathmore  t;.  Bowes,  1  Ves.  jr.  22,  28;  Wilson  v.  Daniel,  13  B.  Monr. 
848 ;  England  v.  Downs,  2  Bear.  622. 

•  Gregory  v,  Winston,  23  Grat.  102. 

'  Goddard  v.  Snow,  1  Ross.  485.  Simpson,  J.,  in  tbe  Kentucky  conrt, 
pnt  it,  **  afler  tbe  commencement  of  the  treaty  for  marriage.**  McAfee  v. 
Ferguson,  9  B.  Monr.  475,  478. 

285 


§  848  STATUTORY  MODIFICATIONS.  [Bic  HI. 

band,  made  seven  months  before  marriage,  and  four  months 
before  the  negotiations  therefor  began,  is  not  fraudulent  as  to 
the  rights  of  the  wife.  "  It  was  utterly  impossible,"  said  Beck, 
J., ''  that  the  conveyance  could  .have  been  intended  as  a  fraud 
upon  Mary  Gainor."  ^ 

§  843.  Nature  and  Degree  of  the  Itend.  —  Fraud  may  be  of 
different  degrees ;  and  there  must  be  a  degree  which  is  barely 
sufficient,  and  a  degree  lying  close  to  this  which  is  insuffi- 
cient. And  the  nature  of  the  fraud  depends  chiefly  on  the 
degree  to  which  it  is  carried.  As  indicating  rather  the  degree 
and  kind  tlmn  any  thing  else,  a  distinction  is  made  between 
actual  and  constructive  fraud,  the  constructive  fraud  being  less 
than  the  actual.  And  the  doctrine  is,  that,  in  these  cases,  the 
constructive  fraud  will  be  held  sufficient.  If,  therefore,  the 
man  knows  nothing  of  the  pecuniary  circumstances  of  the  wo- 
man, yet  she,  without  his  knowledge,  puts  beyond  the  reach  of 
the  marital  claim  property  the  very  existence  of  which  he  does 
not  suspect,  making  to  him  no  representations  wiiatever  on  the 
subject  of  iier  pecuniary  means  or  of  her  disposal  of  them, 
this  is  a  sufficient  constructive  fraud  on  the  marital  rights  to 
answer  the  requirements  of  this  department  of  our  law.  Thus, 
in  an  English  case,  where  the  woman,  ten  mouths  before  the 
marriage,  but  after  the  commencement  of  that  intimate  ac- 
quaintance which  resulted*  in  matrimony,  had  made  a  settle- 
ment without  the  knowledge  of  her  suitor,  of  money  which 
he  did  not  know  her  to  possess,  and  had  continued  to  conceal 
&om  him  the  existence  of  the  money  and  of  the  settlement 
until  after  her  death,  which  took  place  ten  years  subsequently 
to  the  marriage,  the  court,  on  his  bill,  set  aside  the  settlement 
as  void  for  the  fraud,  and  ordered  the  money  paid  to  him.^ 

>  GaiQor  V,  Gainor,  26  Iowa,  337,  340. 

'  Goddard  v.  Snow,  1  Rubs.  485.  I  have  been  kindly  furnished  with  the 
manuscript  case  of  Elizabeth  Chandler  et  al.  v.  Mary  Ann  Hollingsworth 
et  al.  decided  in  the  Delaware  Court  of  Chancery  at  the  February  Term 
(Nov.  10),  1867.  I  understand  that  the  case  may  be  published  hereafter 
in  a  series  of  reports ;  but,  as  it  is  not  now  accessible  to  the  professional 
public,  I  trust  to  be  excused  if  I  make  an  extract  of  considerable  length  from 
the  particularly  able  and  exhaustive  opinion  of  the  chancellor,  Hon.  Daniel 
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§  844.  Knowledge  of  Partf  defrauded.  —  If  the  reader  will 
consult  the  extract  from  the  manuscript  Delaware  decision, 

M.  Bates.  The  facts  found  by  the  chancellor  or  appearing  of  record  were, 
that  the  principal  plaintiff  was  the  widow  of  William  Chandler  deceased,  and 
the  other  plaintiff  was  a  child  bom  during  the  marriage.  The  agreement  to 
many  was  made  without  any  knowledge  on  her  part  of  his  pecuniary  cir- 
cumstances ;  and,  pending  this  agreement,  he,  without  employing  any  active 
measures  for  concealment,  but  without  communicating  the  fact  to  her,  made 
to  the  defendants  a  conveyance  in  settlement  of  all  his  property,  real  and 
personal,  to  be  held  in  trust  for  himself  during  his  own  life,  and  then  to  be 
divided  among  relatives  mentioned ;  providing  nothing  for  his  widow,  or  for 
any  children  whom  she  might  have  by  him.  The  court  held,  that  here  was 
a  constructive  fraud  justifying  judicial  interference;  still,  that,  the  case  being 
one  of  constructive  and  not  of  actual  fraud,  the  conveyance  could  not  be 
wholly  set  aside  as  void,  to  let  in  other  rights  than  those  which  the  law  gave 
to  the  widow  alone.  Consequently  the  widow  could  have  only  her  dower  in 
the  lands ;  nothing  from  the  personal  estate,  since  by  the  laws  of  Delaware 
a  husband  may  deprive  his  widow  entirely  of  this  part  of  his  fortune ;  and 
the  child,  not  having  been  in  esse  when  the  settlement  was  made,  had  no 
equities.  On  the  question  whether  the  facts,  thus  stated,  furnished  any 
ground  for  relief,  the  learned  chancellor  said:'— 

'*  The  English  Court  of  Chancery  has  from  the  earliest  times  protected  the 
marital  rights  of  the  hu^and  against  a  fraudulent  settlement  by  the  wife 
pending  a  treaty  of  marriage.  It  is  considered  that  he  becomes  a  purchaser 
of  the  wife^s  property  in  consideration  of  the  charge  he  assumes  or  her 
maintenance  and  the  payment  of  her  debts ;  that  this  is  a  right  upon  which 
fraud  may  be  committed,  and  which  ough(  to  be  protected.  Lord  Thur- 
low  in  Strathmore  v.  Bowes,  1  Yes.  jr.  22,  27.  This  view  has  commanded 
universal  consent  from  the  beginning.  But,  until  a  recent  date,  the  doubt 
has  been  as  to  what  circumstances  should  be  held  to  render  the  settlement 
fraudulent:  whether  there  must  have  been  some  misrepresentation  or  de- 
ception practised  upon  the  husband,  such  as  amounts  to  actual  frauds  or 
whether  mere  non-disclosure  was  sufficient  as  a  fraud  in  law  to  invalidate 
the  settlement,  —  especially  whether  mere  non-disclosure  should  be  fatal 
where  the  husband  was,  at  the  time  of  the  marriage,  ignorant  as  well  of  his 
wife^s  having  held  the  property  as  of  its  having  been  disposed  of  away  from 
Idm. 

"  The  first  full  examination  of  this  subject  was  in  Strathmore  v,  Bowes, 
decided  in  1789.  That  was  a  bill  filed  by  Bowes,  the  husband,  to  set  aside 
a  settlement  made  before  marriage  by  his  wife  the  Countess  of  Strathmore. 
There  was  also  a  cross  bill  filed  by  the  wife  to  set  aside  a  deed  revoking  the 
settlement,  on  the  ground  of  duress  by  the  husband  in  obtaining  it  from  her. 
First,  upon  an  issue  directed  to  inquire  whether  the  deed  of  revocation  was 
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given  in  the  note  to  the  last  section,  he  will  see  that,  though, 
for  instance^  the  husband's  knowledge  of  the  existence  of  the 

obtained  by  the  dureu,  an4  a  yerdict  so  finding,  that  deed  was  set  aside 
(2  Bro.  G.  G.  345).  Then  the  cause  came  to  be  heard  upon  the  bill  to  set 
aside  the  settlement,  before  Jastice  Buller,  sitting  for  the  Lord  Chancellor. 
He  decreed  in  favor  of  Lady  Strathmore.  Upon  a  hearing  before  Lord 
Chancellor  Thurlow,  the  decree  was  affirmed ;  and,  finally,  it  was  affirmed 
again  on  appeal  to  the  House  of  Lords.  The  argument  before  Justice 
Buller  and  his  opinion  are  reported  in  2  Coz,  28.  The  rehearing  before 
the  Lord  Chancellor,  with  his  opinion,  is  reported  both  in  Cox  and  in 
1  Yes.  jr.  22.  Upon  the  rehearing  the  arguments  are  best  reported  in 
Yesey,  but  the  opinion  of  Lord  Thurlow  in  Coz.  As  a  decision,  the  case 
is  of  no  importance  upon  the  question  before  us,  as  the  settlement  made 
by  Lady  Strathmore  was  not  a  fraud  upon  the  marital  rights  of  her  bus* 
band  under  any  the  most  liberal  construction  of  fraud.  It  was  made 
before  she  knew  Bowes,  her  future  husband,  even  pending  a  treaty  of 
marriage  with  another  man,  and  with  his  consent;  and  her  marriage  to 
Bowes  was  itself  obtained  by  a  gross  fraud  on  his  part.  But  the  case 
is  valuable  as  containing  a  full  review  of  all  the  prior  decisions.  Justice 
Buller  considered  that  the  decisions  had  gone  only  so  far  as  to  relieve 
the  husband  in  cases  of  some  actual  fraud  practised  upon  him,  and  he  so 
lays  down  the  rule.  The  result,  he  says,  is,  *  that,  if  the  wife  is  guilty  of 
any  fraud,  and  holds  out  to  the  husband  that  there  is  nothing  to  interfere 
with  his  rights,  then  any  deed  ezecuted  by  her  in  prejudice  of  such  repre- 
sentalion  shall  be  void.^  Bare  concealment  he  held  not  to  be  sufficient  (2 
Coz,  30).  Lord  Thurlow  (though  it  did  not  affisct  the  result  of  that  ease) 
seems  to  have  held  to  the  more  liberal  construction  of  fraud,  which  includes 
concealment  as  well  as  positive  misrepresentation.  In  his  opinion,  1  Yes. 
jr.  28,  he  says :  <  If  a  woman,  during  the  course  of  a  treaty  of  marriage  with 
her,  makes,  wUhoiU  notice  to  the  intended  husband^  a  conveyance  of  any  part 
of  her  property,  I  should  set  it  aside,  though  good  prima  facie,  because 
affected  fcith  that  fraud, ^  It  is  true,  according  to  Justice  Buller^s  view, 
that  the  early  decisions  were  upon  cases  of  actual  misrepresentation  or  de- 
ception, but  it  is  also  true  that  the  distinct  question,  whether  bare  conceal- 
ment was  itself  fraud,  had  never  before  been  raised ;  and,  therefore,  the 
cases  prior  to  that  of  Strathmore  v.  Bowes  are  to  be  considered  rather  as 
presenting  examples  of  fraud  in  fact  than  as  deciding  in  what  the  fraud  must 
consist,  so  as  to  limit  the  construction  of  it.  Lord  Thurlow  must  so  have 
regarded  them  in  laying  down  his  view  of  fraud  in  terms  more  comprehen- 
sive than  Justice  Buller  had  done ;  embracing  in  his  definition  mere  con- 
cealment, which  Justice  Buller  had  expressly  excluded.  The  later  decisiooi 
in  England  and  America  have  sanctioned  the  view  of  Lortl  Thurlow. 

**  The  first  of  these  is  Goddard  v.  Snow,  1  Russ.  485.    In  that  case  the 
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wife's  property  is  not  an  essential  element  in  her  ante-nnptial 
fraud,  yet  the  want  of  his  knowledge  of  the  settlement  which 

wife,  ten  months  before  her  marriage,  settled  to  her  separate  use  for  her  life, 
and  subject  to  her  appointment  to  take  effect  after  her  death,  two  sums  of 
money,  £900  in  all,  being  not  the  whole  of  her  estate.  Her  intended  hus- 
band was  ignorant  both  of  her  possession  of  the  funds  and  of  the  settlement 
made  of  them,  and  so  continued  until  after  her  death,  when  he  filed  his  bill  to 
set  aside  the  settlement  as  made  in  fraud  of  his  marital  rights.  No  actual 
misrepresentation  was  alleged,  or  deception  other  than  was  implied  in  the 
concealment.  Here  the  precise  question  was  presented,  whether  bare  con- 
cealment was  in  itself  a  fraud.  In  the  argument  and  decision  of  this  case, 
Strathmore  v.  Bowes  was  fully  reviewed,  and  the  opinions  of  Justice  Buller 
and  Lord  Thurlow  considered.  Concealment  alone  was  held  to  be  a  fraud, 
and  the  settlement  was  set  aside. 

'*  Next  is  a  case  in  which  the  subject  is  considered  by  Lord  Brougham, 
though  the  decision  went  upon  other  grounds.  St.  George  v.  Wake,  1  Myl. 
&  K.  610.  Lord  Brougham  raises  the  question,  and,  upon  a  review  of  the 
cases,  says,  that,  in  none  except  Goddard  v.  Snow,  had  there  been  a  posi- 
tive decision  avoiding  a  settlement  by  the  wife  on  the  mere  ground  of  want 
of  knowledge  by  the  husband.  *  Yet,'  he  proceeds  to  say,  *  it  is  certain  that 
all  the  cases  in  which  the  subject  is  approached  treat  the  principle  as  one  of 
undoubted  acceptance  in  this  court ;  and  it  must  be  held  to  be  the  rule  of  the- 
court;  to  be  gathered  from  a  uniform  current  of  dicta,  though  resting  upon 
a  very  slender  foundation  of  decision  touching  the  simple  point.*  This  was 
in  1883. 

**  In  England  v.  Downs,  2  Beav.  622,  a.d.  1840,  in  which  the  question 
concerned  the  validity  of  a  settlement  made  by  a  widow  upon  children  of  a 
former  marriage,  before  a  second  marriage,  the  Master  of  the  RoUs,  Lord 
Langdale,  considered  it  not  sufficiently  proved  that  the  settlement  was  made 
pending  a  treaty  ofmarriage^  or,  if  so,  tluU  it  wu  concealed  up  to  the  time  of 
the  marriage,  and  on  these  grounds  sustained  the  settlement ;  but  he  states 
the  law  quite  fully  on  the  point  before  us,  and  clearly  in  accordance  with 
Goddard  v.  Snow,  that  mere  concealment  is  sufficient  to  avoid  an  ante- 
nuptial settlement  by  the  wife.  He  adds  a  qualification,  not  necessary  to  be 
here  considered ;  namely,  that  the  concealment  is  evidence  of  fraud  rather 
than  fraud  per  se,  and  therefore  is  open  to  explanation,  so  that  cases  may 
occur  in  which  non-communication  would  not  be  held  fraudulent. 

"  Next  is  Taylor  v.  Pugh,  1  Hare.  608,  a.d.  1842.  In  this  case  a  settle- 
ment made  before  marriage,  to  the  exclusion  of  the  husband,  was  sustained 
on  the  special  ground  that  the  husband  had  previously  seduced  the  woman, 
thus  putting  her  in  a  situation  in  which  she  must  submit  to  a  marriage  with- 
out being  able  to  stipulate  for  a  settlement  out  of  her  own  property.  In  his 
opinion,  the  Vice-Chancellor,  Sir  James  Wigram,  notices  with  strong  disap- 
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is  alleged  to  be  fraudulent  is  essential.  Consequently  if,  at 
any  time  before  the  marriage  actually  takes  place,  he  is  informed 

proTal  the  argument  that,  to  avoid  such  an  ante*naptial  tettleinent  by  a  wife 
without  the  intended  husband's  knowledge,  actual  fraud  or  deception  must 
be  proved;  and  he  cites  as  the  true  rule  a  statement  from  2  Roper  on 
Husband  and  Wife,  162,  that '  Deception  will  be  inferred  if,  after  the  com- 
mencement of  the  treaty  for  marriage,  the  wife  should  attempt  to  make  any 
disposition  of  her  property  without  her  intended  hutband*a  knowledge  or 
concurrence.'* 

*'  It  is  true  that  the  cases  dted  subsequent  to  that  of  Goddard  o.  Snow 
give  only  the  dicta  of  judges  in  support  of  the  rule  of  that  case ;  but  they 
show,  at  least,  a  concurrent  judicial  opinion  from  that  case  down  in  favor 
of  the  rule  which  holds  mere  concealment  to  be  at  least  evidence  of  fraud. 
The  real  doubt  has  been,  whether  the  concealment  should  in  all. cases  jp^r  m 
avoid  the  settlement,  or  whether  a  settlement  not  disclosed  to  the  husband 
might  nevertheless  be  sustained  upon  such  equitable  considerations  as  the 
meritorious  character  of  the  objects  provided  for,  such  as  children  of  a  former 
marriage.  Hunt  o.  Matthews,  1  Vem.  408 ;  King  v.  Colton,  2  P.  Wms.  674. 
So  of  the  poverty  of  the  husband  and  his  inability  to  make  any  settlement 
upon  his  wife.  King  v.  Colton,  supra ;  St.  George  o.  Wake,  I  Myl.  &  K.  610. 
So  of  the  fact  that  the  settlement  is  of  part  only  of  the  wife's  property,  which 
was  the  ground  in  De  Manneville  v.  Crompton,  1  Yes.  &  B.  354. 

*'  The  only  equitable  consideration  relied  upon  in  the  pending  cas^  was, 
that  Mrs.  Chandler,  as  we  must  assume,  had  no  knowledge  that  W^tlliam 
Chandler  had  held  the  property  in  controversy ;  and  hence  the  expectation 
of  it  could  not  have  been  an  inducement  to  the  marriage.  But  this  circum- 
stance is  entirely  immaterial.  The  true  ground  of  relief  is  not  the  dieap' 
poinlment  of  an  expectation^  but  fraud  upon  a  legal  right ;  that  is,  the  right 
to  a  marriage  without  any  secret  alteration  of  the  circumstances  of  the  par- 
ties as  they  stood  at  the  time  of  the  engagement.  The  husbaiid^s  ignorance 
of  the  property  settled,  though  urged  in  Goddard  v.  Snow  and  Taylor  v. 
Pttgh;  as  a  ground  for  sustaining  the  settlement,  was  expressly  overruled, 
and  was  disapproved  in  England  v.  Downs,  2  Beav.  622.  In  the  latter  case 
Lord  Langdale  says :  *  If  both  the  property  and  the  mode  of  its  conveyance 
pending  the  marriage  treaty  were  concealed  from  the  intended  husband,  as 
was  the  case  in  Goddard  v.  Snow,  there  is  still  a  fraud  practised  on  the 
husband.  The  non-acquisition  of  property  of  which  he  had  no  notice  is  no 
disappointment,  but  still  his  legal  right  to  property  actually  existing  is  de- 
feated, and  the  vesting  and  continuance  o^  a  separate  power  in  his  wife  over 
property  which  ought  to  have  been  his,  and  which  is,  without  his  consent, 
made  independent  of  his  control,  is  a  surprise  upon  him,  and  might,  if  pre- 
viously known,  have  induced  him  to  abstain  from  the  marriage.'  In  Taylor 
V.  Pugh,  the  same  consideration  was  rejected  by  the  Vice-Chanoellor,  and 
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of  the  settlement,  or  has  reason  to  believe  it  has  been  made,  he, 
having  consented  to  be  married,  knowing  the  facts,  cannot  com- 

he  reasoned,  with  great  force,  tbat  no  equitable  considerations  arising  out  of 
the  circumstances  of  the  particular  case,  such  as  those  before  referred  to, 
should  excuse  a  conceahnent  from  the  husband  or  sustain  a  settlement  madd 
ivithout  his  knowledge. 

'*In  this  country,  the  ignorance  of  a  husband  of  a  settlement  by  the  wife, 
pending  a  treaty  of  marriage,  has  of  itself  been  uniformly  held  fatal  to  the 
settlement,  though  no  actual  misrepresentation  or  deceit  might  appear.  The 
cases  are  collected  in  1  White  and  Tudor's  Leading  Cases,  317.  See,  espe- 
cially. Linker  v.  Smith,  4  Wash.  C.  C.  ^24;  Tucker  v,  Andrews,  13  Maine, 
124 ;  Logan  v.  Simmons,  8  Ire.  £q.  487 ;  Spencer  v,  Spencer,  3  Jones  £q. 
404-409 ;  Poston  o.  Gillespie,  6  Jones  £q.  258 ;  Ramsay  o.  Joyce,  1  Mo- 
Mullan  £q.  236,  in  which  latter  case  an  issue  was  directed  to  the  single  ques* 
tion,  whether  the  husband  had  knowledge  of  the  settlement ;  and  Manes  v. 
Durant,  2  Rich.  £q.  404.  In  North  and  South  Carolina,  the  whole  subject 
of  fraud  on  marital  rights  has  been  examined  in  a  series  of  cases  cotempo- 
raneous  with  the  later  £nglish  decisions,  and  without  reference  to  them,  but 
reaching  the  same  conclusion ;  namely,  that  no  ante-nuptial  settlement  by 
the  wife  can  be  .valid  if  made  without  the  husband's  knowledge ;  it  matters 
not  how  meritorious  may  be  the  objects  provided  for  by  the  wife,  or  what 
may  be  the  circumstances  of  the  husband.  He  is  considered  as  having 
rights*  springing  out  of  the  treaty  of  marriage,  not  to  be  controlled  by  any 
equitable  considerations  between  the  wife  and  third  persons.  And,  in  North 
Carolina,  the  result  reached  by  frequent  investigations  of  the  subject  has 
been  to  establish  a  rule  requiring,  in  order  to  sustain  a  settlement  by  the 
wife,  not  only  that  the  husband  have  general  knowledge  of  her  intention  to 
make  one,  or  that  she  has  done  so,  but  requiring  his  consent  to  the  very 
act  or  instrument  by  which  the  settlement  is  made.  Spencer  o.  Spencer,  8 
Jones  Eq.  404,  409 ;  Poston  v.  Gillespie,  5  Jones  £q.  258,  262. 

**  We  see,  then,  that  both  in  England  and  in  this  country,  since  the  deci- 
sion of  Strathmore  v.  Bowes  and  the  cases  prior  to  it,  the  course  of  judicial 
opinion  has  tended  more  and  more  to  strengthen  the  protection  of  marital 
rights  against  settlements  made  to  their  prejudice ;  (1st)  by  enlarging  the 
ground  of  invalidity.  This  originally  was  only  actual  fraud  evidenced  by 
positive  misrepresentation  or  deceit ;  but  now  it  includes  also  constructive 
fraud,  such  as  arises  from  mere  non-disclosure ;  and  (2d),  by  excluding  all 
the  exceptions  founded  on  equitable  considerations  in  the  particular  case, 
which  were  originally  allowed  to  support  such  settlements,  thus  making  in 
all  cases  the  husband^s  knowledge  at  leasts  and,  in  some  courts,  his  positive 
assent,  essential  to  the  validity  of  a  conveyance  or  settlement  made  after  an 
engagement  to  marry. 

**  Now,  wishing  to  lay  down  a  rule  only  for  the  case  presented,  it  is  enough 
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plain  of  the  settlement  afterward.^  And  it  makes  no  difiTerence 
that  the  knowledge  of  the  settlement  is  commnnicated  to  him 
after  the  wedding  arrangements  are  made,  and  just  as  the  mar- 
riage knot  is  to  be  tied/^  According  to  a  North  Carolina  case, 
the  husband's  knowledge,  to  bar  his  right,  must  be  of  the  par- 
ticular deed  of  settlement,  to  which  he  assents  ;  and  where,  on 
the  day  before  the  marriage,  the  wife  secretly  conveyed  her  prop- 
erty to  a  distant  relative,  and  carefully  concealed  the  conveyance 
from  her  husband  during  his  whole  life,  permitting  him  all  the 
while  to  treat  and  use  the  property  as  his  own,  a  mere  rumor,  com- 
municated to  him  but  not  believed,  that  she  meant  thus  to  deal 
with  the  property,  was  held  not  to  imply  such  a  knowledge  of  the 
conveyance  as  to  bar.  him  of  his  right  to  have  it  declared  void.' 

to  say  that  this  court  will  protect  a  husband  against  a  voluntar}'  conveyance 
or  settlement  by  the  wife  of  M  her  estate,  to  the  exclusion  of  the  husband, 
made  pending  an  engagement  of  marriage,  without  his  knowledge  prior  to 
the  marriage,  even  in  the  absence  of  any  express  misrepresentation  or  de- 
ceit, and  whether  the  husband  knew  of  the  existence  of  the  property  or  not. 
The  concealment  of  what  it  is  the  right  of  the  husband  to  know,  and  what 
it  is  the  duty  of  the  wife  to  disclose,  is  itself  fraud  in  law.  It  is  a  doctrine 
of  equity,  not  so  fully  developed  at  the  date  of  Strathmore.o.  Bowes  as  now, 
that  the  concealment,  to  the  prejudice  of  another  party  with  whom  one  is 
dealing,  of  facts  which,  if  known  to  him,  might  affect  his  decision,  and  which 
there  is  an  obligation  arising  out  of  the  transaction  to  disclose,  is  a  fraud. 
It  is  so  treated  in  equity,  without  respect  to  the  motive  of  the  party  in  the 
concealment,  being  what  is  termed  a  construdwe  fraud.  But  whether  a 
conveyance  or  settlement  made  under  the  circumstances  I  have  stated  is 
always  void,  or  may  be  sustained  upon  such  equitable  considerations  as  were 
admitted  in  the  earlier  English  cases,  and  in  St.  George  v.  Wake,  1  Myl.  & 
K.,  such  as  the  reasonableness  of  its  provisions  as  being  made  for  the  chil- 
dren of  a  former  marriage,  or  its  embracing  only  a  part  of  the  wife^s  estate, 
or  such  as  the  husband's  inability  to  make  a  settlement  upon  the  wife,  I  leave 
as  questions  open  in  this  State  until  they  arise  judicially.^* 

1  Wrigley  0.  Swainson,  18  Law  J.  n.s.  Ch.  396,  18  Jur.  800;  St.  George 
V,  Wake,  1  Myl.  &  K.  610;  Terry  v.  Hopkins,  1  Hill  £q.  1;  Jordan  v.  Black, 
Meigs,  142 ;  Fletcher  o.  Ashley,  6  Grat.  8d2.  See  Blithe's  Case,  2  Freeman, 
91,  92;  Redman  p.  Redman,  1  Vern.  348. 

*  Cheshire  v.  Payne,  16  B.  Monr.  618,  overruling  Hobbs  v.  Blandford,  7 
T.  B.  Monr.  469 ;  Cole  v,  O'Neill,  3  Md.  Ch.  174. 

'  Spencer  o.  Spencer,  3  Jones  Eq.  404.  And  see  Johnson  v.  Peterson, 
6  Jones  £q.  12 ;  Poston  v,  Gillespie,  6  Jones  £q.  258. 

292 


Ch.  XXVI.]  ANTE-KUPTIAL  FRAUDS.  §  346 

§345.  Coiitinti6d  —  RagiBtry  Laws.  —  Whether,  under  our 
regifttry  laws,  the  record  of  the  conveyance  of  real  estate 
should  be  deemed  knowledge  in  the  other  party,  contrary  to 
the  actual  fact,  is  a  question  on  which  we  fiave  no  very  distinct 
decisions.  To  hold  it  to  be  so  strictly,  and  under  all  circum* 
stances,  woyld  be  very  absurd ;  for  that  would  require  the 
erection  of  telegraph  wires  between  the  bride's  house  and  the 
registry  as  a  preliminary  to  the  performance  of  the  ceremony, 
—  and  not  only  to  one  record  office,  but  to  the  dozen  or  fifty 
which  the  State  contains,  —  else  the  record  might  be  made 
after  the  last  possible  visit  of  the  bridegroom  to  the  respective 
offices,  before  the  marriage  knot  was  tied.  Yet  it  was  observed 
in  the  Maryland  court,  that,  if  the  husband  '^  seeks  to  make 
out  a  case  of  fraud  in  law  upon  his  marital  rights,  there  is  no 
reason  why  he  should  not  be  bound  by  the  notice  which  our 
recording  acts  impute  to  others  when  seeking  to  vacate  con- 
veyances, or  when  claiming  against  them."  ^  To  this  sugges- 
tion it  seems  to  the  writer  that  there  are  several  answers  ;  one 
of  which  is,  that  people  consult  the  registry  in  search  for  titles 
to  property  the  existence  and  description  of  which  are  known 
to  them ;  but,  as  we  have  seen,'  it  is  no  impediment,  to  the 
relief  sought  in  these  cases  that  the  very  existence  of  the 
property  was  unknown  to  the  complaining  party.  Registry 
laws  may  differ  in  their  terms  in  our  several  States ;'  but  it  is 
believed  that  the  provision  in  Massachusetts,  for  instance,  con- 
veys the  substance  of  most  of  them.  It  is :  ^^  No  bargain  and 
sale  or  other  like  conveyance  of  an  estate  in  fee  simple,  fee 
tail,  or  for  life,  and  no  lease  for  more  than  seven  years  from 
the  making  thereof,  shall  be  valid  and  effectual  against  any 
person,  other  than  the  grantor  and  his  heirs  and  devisees,  and 
persons  having  actual  notice  thereof,  unless  it  is  made  by  a 
deed  recorded."  *  If  a  man  proposes  to  buy  a  piece  of  real 
estate,  and  wishes  to  know  whether  the  proposed  vendor,  who, 
he  has  ascertained,  once  owned  it,  owns  it  still,  the  record  will 
inform  him,  and  to  it  he  looks.     But,  if  he  does  not  look,  and 

1  O'Neill  t;.  Cole,  4  Md.  107,  128. 

*  Ante,  §  143  and  note.  *  Mass.  Gen.  Stats,  c.  89,  §  S. 
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a  voluntary  conveyance  is  made  to  defraud  him  of  his  supposed 
purchase,  he  has  still  his  legal  remedy  for  the  fraud.  Much 
more,  then,  when  he  purchases  by  marriage  undefined  rights 
which  he  is  not  reqilired  to  know  even  the  existence  of  in  order 
to  establish  the  fraud,  are  not  the  record  laws,  if  he  is  defrauded, 
any  impediment  to  his  remedy  for  the  fraud.  Agjin,  the  efTect 
of  knowledge,  in  these  oases  of  marriage  settlement,  is  merely 
to  show  the  assent  of  the  mind  to  the  settlement ;  but  a  con- 
structive knowledge,  which  is  not  real,  cannot  operate  on  the 
mind,  to  produce  either  assent  or  dissent.  And  still  other 
reasons  will  occur  to  the  reader. 

§  346.  Ratdfioatlon  after  Maniaee.  —  The  husband  may,  after 
marriage,  ratify  the  fraudulent  settlement  which  his  wife  had 
made  before,  so  that  he  cannot  subsequently  complain  of  it.^ 
At  the  same  time,  not  every  act  of  his,  will  amount  to  such 
ratification.  Thus,  where,  after  marriage,  and  before  he  had 
knowledge  of  his  rights,  the  husband  acted  as  agent  under  the 
trust  deed,  the  court  lield  that  he  did  not  thereby  ratify  the 
deed  ;  nor  was  he  estopped  from  attempting  to  avoid  it,  ^^  for 
no  one  was  misled  by  that  to  his  injury."  ^  In  another  case  it 
appeared,  that, pending  the  negotiation  for  marriage,  the  woman, 
who  was  a  widow,  had  made  a  settlement  of  some  property  on 
herself  and  daughter.  The  man,  ignorant  of  the  settlement, 
had  arranged  with  her  the  terms  on  which  the  daughter  should 
live  with  them.  After  the  marriage,  the  husband,  learning  of 
the  settlement,  wrote  to  the  trustee  that,  he  had  been  told,  he 
had  no  right  to  the  property,  but  left  it  with  him  to  do  with  it 
as  he  chose,  and  asking  what  he  intended  to  do  with  the  daugh- 
ter. On  his  bill  to  set  the  trust  deed  aside,  it  was  held  that  this 
letter  was  not  a  ratification  of  the  deed,  and  that  his  prayer 
should  be  granted  on  the  condition  of  his  performing  his  agree- 
ment for  the  support  of  the  daughter.'  It  was  laid  down  in  a 
South  Carolina  case,  that  no  act  by  the  husband  will  be  consid- 

1  1  Bright  Hu8.  &  W.  228,  referring  to  Maber  v.  Hobbs,  2  Y.  &  Col.  Ex. 
817 ;  England  v.  Downs,  2  Beav.  622,  585. 
•  Duncan'a  Appeal,  7  Wright,  Pa.  67,  70. 
'  McAfee  v,  Ferguson,  9  B.  Monr.  475. 
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ered  a  ratification  of  the  conveyance,  unlees  done  with  a  knowl- 
edge of  his  rights ;  and  Harper,  Ch.,  observed :  ^^  To  operate  as 
a  confirmation,  I  think  the  act  must  be  intended  to  confirm."  ^ 
§847.  Speolal  Nmtare  of  ths  Setttement — It  is  plain,  in 
reason,  that  not  every  possible  conveyaDce  by  a  woman,  con- 
templating marriage,  would  afterward  be  set  aside  on  the  prayer 
of  her  husband,  if  he  did  not  happen  to  know  of  it.  Should 
she,  possessing  wealth,  present  a  book  as  a  souvenir  to  a  friend, 
—  should  the  souvenir  be  a  diamond  set, — should  the  friend 
be  her  own  sister,  —  surely,  in  a  case  like  this,  the  husband, 
after  the  marriage,  becoming  cognizant  of  the  fact,  could  not 
recover  to  himself  the  present  as  a  fraud  on  his  marital  rights. 
Should  she,  instead  of  making  a  present,  pay  a  debt,  we  have 
seen  ^  that  the  husband  could  not  complain.  Let  us  take,  then, 
a  further  step,  and  suppose  that  there  is  some  one  dependent 
upon  her,  and  she  makes  a.  settlement  in  discharge  of  her  duty 
to  support  this  person,  —  can  her  husband,  not  knowing  of  the 
settlement  until  after  marriage,  complain  ?  If  the  settlement 
were  strictly  reasonable,  and  strictly  in  good  faith,  and  made 
without  any  attempted  concealment,  and  were  such  as  a  just 
sense  of  her  moral  obligations  required  her  to  make,  it  ought 
not  to  be  set  aside  as  a  fraud  on  her  husband's  rights.  On  the 
other  hand,  if,  under  cover  of  discharging  a  duty,  she  com- 
mitted a  fraud,  the  fraud  ought  not  to  avail  her  or  the  other 
participants  in  it.  Questions  of  this  kind  have  a  good  deal 
embarrassed  the  courts,  and  have  led  to  some  apparent  contra- 
dictions of  decision.  In  truth,  however,  every  case  of  this 
general  nature  must  necessarily  proceed  much  on  its  special 
circumstances,  and  it  is  the  impression  of  the  author  that  the 
decisions  are  not  really  so  contradictory  as  they  appear  to  be. 
He  leaves  the  topic  with  a  simple  reference  to  them.^ 

■  Manes  o.  Durant,  2  Rich.  £q.  404»  406. 

*  Ante,  §  840. 

'  Ante,  §  434,  note,  846 ;  Taylor  v.  Pagh,  1  Hare,  60S ;  England  v. 
Downs,  2  Beay.  522;  St.  George  v.  Wake,  1  Myl.  &  K.  610,  1  Coop.  temp. 
Brough.  129 ;  De  Mannerille  v.  Crompton,  1  Yes.  &  B.  854 ;  King  v.  Cot- 
ton.  Motley,  259, 2  P.  Wma.  674^  Cotton  v.  King,  2  P.  Wms.  858;  Blithe's 
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§  348.  Prasumiytioiui.  —  In  a  sort  of  general  way,  it  is  the 
doctrine  of  the  courts  both  of  law  and  of  equity,  that  fraud  is 
not  to  be  presumed,  but  is  to  be  proved  by  him  who  alleges  it« 
At  the  same  time,  the  evidence  of  fraud,  especially  as  viewed 
by  a  court  of  equity,  often  appears  in  the  circumstances  of  a 
case,  and  no  direct  proof  is  required.^  And  the  fraud  which 
vacates  those  settlements  which  we  are  considering  in  this 
chapter  furnishes  no  exception  to  the  latter  proposition.  Lord 
Chancellor  Thurlow  once  said,  that  ^^  a  conveyance  by  a  wife, 
whatsoever  may  be  the  circumstances,  and  even  the  moment  be- 
fore the  marriage,  is  prima  fade  good,  and  becomes  bad  only 
upon  the  imputation  of  fraud ; "  ^  but,  if  he  meant  by  this  ex- 
pression, that  the  proof  of  the  ^*  imputed  "  fraud  must  always 
be  found  outside  the  **  circumstances,"  as  perhaps  he  did  not, 
the  expression  proceeded  from  a  lapse  of  thought,  and  it  can- 
not be  sound  in  the  law.  Such  is  certainly  not  the  better  doc- 
trine. Thus,  in  Pennsylvania,  a  woman  on  the  day  of  her 
marriage  made  a  conveyance  of  her  real  estate  without  con- 
sideration ;  and  the  mere  fact  of  the  conveyance  at  this  time 
was  held  to  show  a  prima  facie  case  of  fraud  on  the  marital 
rights  of  her  husband,  and  the  burden  was  on  her  grantee  to 
prove  that  the  knowledge  of  it  had  been  imparted  to  him.^ 

§  849.  Law  or  Bquity.  —  The  proceedings,  in  these  cases, 
are  usually  and  properly  in  equity.  And  though  there  may  be 
pecttliar  circumstances  in  whicb  a  court  of  law  will  take  oogni- 

Cmo,  2  Freeman,  91,  92 ;  Hunt  v.  Matthews,  1  Yem.  408 ;  Lamlee  o.  Han- 
man,  2  Vern.  466 ;  Lance  v.  Norman,  2  Rep.  Ch.  79 ;  Howard  t;.  Hooker, 
2  Rep.  Ch.  81 ;  Freeman  v.  Hartman,  45  111.  57 ;  Goodson  v.  Whitfield,  5 
Ire.  Eq.  163 ;  Strong  v.  Menzies,  6  Ire.  Eq.  544 ;  Tisdale  v.  Bailey,  6  Ire. 
Eq.  358 ;  Manei  o.  Durant,  2  Rich.  Eq.  404;  Tucker  v,  Andrews.  13  Maine, 
124;  Terry  v.  Hopkins,  I  Hill  Eq.  I;  McAfee  v.  Ferguson,  9  B.  Monr. 
475 ;  Gregory  o.  Winston,  23  Grat.  102 ;  Anonymous,  stated  1  Yes.  jr.  28. 

>  1  Greenl.  Ev.  §  80 ;  3  lb.  8  254. 

'  Strathmore  v.  Bowes,  1  Yes.  jr.  22,  28.  And  see,  for  something  of  the 
like  sort,  Saunders  v.  Harris,  1  Head,  185. 

'  Robinson  v.  Buck,  21  Smith,  Pa.  386.  And  see  Bunnel  o.  Whiterow, 
29  Ind.  123 ;  Linker  v.  Smith,  4  Wash.  C.  C.  224 ;  Logan  e.  Simmons,  3 
Ire.  Eq.  487. 
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zance  of  this  sort  of  fraud  as  rendering  the  transaction  void ;  ^ 
yet  it  is  generally  tme  that  relief  can  be  had,  directly  or  indi- 
rectly, only  in  a  court  of  equity.* 

§  350.  The  Wife  m  Complainant  —  Dower.  —  We  have  thus 
far  treated  of  this  question  on  the  assumption,  that  the  wife  is 
the  party  who  has  committed  the  ante-nuptial  fraud,  and  the 
husband  or  some  one  representing  his  interests  is  complaining 
of  it.  And  the  reason  is,  that  such  is  the  aspect  of  most  of  the 
cases,  especially  the  English  ones.  But  the  husband  may 
equally  commit  a  fraud  on  the  rights  of  the  wife,  and  then 
she  or  some  one  representing  her  interests  may  be  the  com- 

^  Geyer  v.  Branch  Bank)  21  Ala.  414;  Bunnel  v.  Witherow,  29  Ind. 
123 ;  Marshall  o.  Morris,  16  Ga.  868 ;  Cranson  p.  Cranson,  4  Mich.  230 ; 
Stewart  v.  Stewart^  3  J.  J.  Mar.  48;  Logan  0.  Simmons,  3  Ire.  £q. 
487. 

*  Baker  v.  Chase,  6  Hill,  N.  IT.  482 ;  Logan  0.  Simmons,  1  Dey.  &  Bat. 
18.    In  the  latter  of  these  cases,  Ruffin,  C.  J.,  said :  *'  The  cases  npon  this 
subject  hare  all  been  in  the  court  of  chancery ;  and  the  elementary  books 
treat  this  as  a  doctrine  and  head  of  eqnity.^^  p.  14.    Further  on,  he  contin- 
ued :  "  The  counsel  for  the  plaintiff,  however,  insisted  upon  the  general 
observation  that,  upon  questions  of  fraud,  the  jurisdiction  of  courts  of  law 
and  equity  is  concurrent.    In  its  generality,  that  position  is  inaccurate.     As 
to  many  and  most  cases  it  is  tme;  but  there  are  numerous  frauds  which  can 
be  alleged,  investigated,  and  relieved  against  in  equity  only.    Where  a  con- 
veyance is  not  avoided  by  statute,  and  where  the  objection  is  grounded  upon 
imposition  in  the  treaty,  and  not  upon  undue  and  unlawful  means  used  for 
obtaining  the  execution  —  the  factum  —  of  the  particular  instrument,  relief 
in  equity  is  most  appropriate,  and  generally  can  be  had  there  only.   A  court 
of  equity  can  do  complete  justice  in  such  cases,  by  holding  the  instruments  to 
be  securities  for  what  was  advanced  upon  the  treaty,  or  done  under  the  con- 
tract, while  a  court  of  law  would  be  in  danger  of  doing  wrong  to  one  of  the 
parties  at  all  events,  by  being  obliged  to  pronounce  the  whole  conclusively  ' 
void,  or  valid  for  all  purposes.    But  an  exception  to  the  maxim  alluded  to 
must  certainly  be  admitted  in  those  cases  in  which  a  court  of  law  does  not 
recognize  the  right  in  derogation  of  which  the  fraud  was  practised.     What- 
ever may  be  the  allegations  of  fraud,  he  only  can  make  them  in  any  court 
who  shows  himself  to  that  court  to  have  rights  entitled  to  its  protection. 
As  the  conveyance  by  the  plaintiff's  wife  was  before  the  marriage,  at  law 
the  plaintiff  could  not  by  the  marriage  gain  a  property  in  the  slaves  con- 
veyed ;  and,  therefore,  a  court  of  law  cannot  admit  the  supposition  that  the 
conveyance  was  or  could  be  in  fraud  of  him.**  p.  16. 
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plaining  person.^  Said  Halsted,  Cli.,  in  the  New  Jersey  court : 
*'  I  see  no  sound  distinction  between  this  case  and  the  like 
conveyance  by  a  woman  under  like  circumstances."  '  One  of 
the  instances,  not  uncommon,  in  which  the  woman  complains, 
occurs  when  a  man,  on  the  eve  of  marriage,  conveys  his  real 
estate  to  defeat  the  wife's  dower  in  it ;  but  it  is  held  that,  in 
spite  of  such  fraudulent  conveyance,  her  claim  to  dower  is 
good.* 

§  851.  Continiied  —  Other  Rlghti  of  the  Wife.  —  But  dower 
is  an  interest  which  a  husband  could  not,  in  most  of  our  States, 
convey  away  from  the  wife,  after  marriage,  without  her  joinder 
with  him  in  the  deed  of  conveyance.  Unless  restrained  by 
special  statutecr,  he  can  part  with  any  thing  else  of  his,  without 
her  consent,  as  well  after  the  marriage  as  before.  Is  it,  then, 
a  fraud  on  her  rights,  to  make  a  voluntary  conveyance,  before 
marriage,  of  what  he  has  the  power  to  give  away  afterward  ? 
Looking  at  this  question  in  the  light  of  principle,  we  have  the 
following.  If  a  husband  is  poor,  the  wife  has  certain  inferior 
rights  of  maintenance  from  him ;  if  he  is  wealthy,  her  rights 
are  greater  in  proportion  to  his  wealth.  In  any  case,  the  support 
which  she  can  claim  of  him  is  to  be  according  to  his  ^'  rank 
and/or^une."^  If  he  dies  intestate,  the  widow  receives  from 
the  estate  more  or  less  according  to  the  magnitude  of  the  es» 
tate.  Suppose  that,  in  this  condition  of  the  law,  it  is  in  the 
power  of  the  husband  to  give  away  to  some  third  person  all 

'  DoQglasse  v.  Waad,  1  Cm.  Ch.  99 ;  Gainor  v.  Gainor,  26  Iowa,  337 ; 
Leach  v.  Davall,  8  Bush,  201 ;  Dearmond  v.  Dearmond,  10  Ind.  191,  194. 
See  GibaoD  v.  Carson,  3  Ala.  421. 

*  Smith  V.  Smith,  2  Hakt  Cb.  515,  522. 

'  Stewart  v.  Stewart,  3  J.  J.  Mar.  48 ;  Cranson  o.  Cranson,  4  Mich.  280 ; 
Jenny  v.  Jenny,  24  Yt.  824 ;  Littleton  v.  Littleton,  1  Dev.  ft  Bat.  327 ; 
Chandler  9.  HoUingswortb,  MS.  ante,  §  343.  This  last  cited  case  resulted  in 
a  mere  ocmtest  for  dower;  bat,  as  it  was  presented  to  the  court,  it  raised  the 
broad  question  whether  or  not  the  wife  has  the  same  right  to  complain  of 
the  husband^s  ante-nuptial  frauds  which  he  has  to  compUin  of  hers.  And 
the  learned  chancellor,  in  passages  of  his  opinion  which  I  did  not  copy, 
shows  clearly  that  she  has. 

*  1  Buhop  Mar.  &  Div.  §  653. 
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his  property  ;  Btill  the  chance  that  he  will  not  thus  strip  him- 
self is  a  valuable  interest.  Then,  as  to  intestacy^  he  cannot 
in  most  of  our  States  will  away  all  he  has  from  his  wife ;  and, 
where  it  is  in  his  power,  the  chance  that  he  will  not  choose  to 
exercise  the  power,  or  that  some  accident  will  prevent  his  car- 
rying out  his  choice  to  exercise  it,  is  a  valuable  interest.  The 
result  from  these  views  is,  that,  when  a  man,  about  to  marry, 
secretly  conveys  away,  for  no  sufficient  valuable  consideration, 
the  estate  on  which  the  woman  depends  for  support  during  his 
life  and  her  widowhood,  he  commits  a  fraud  on  her  substantial 
pecuniary  interests.  Again,  he  is  himself  a  fraud,  greater  than 
all  other  frauds ;  and,  though  the  marriage  cannot  be  annulled 
because  he  is  so,^  equity  can  seize  hold  of  the  estate  thus  put 
out  of  his  hands,  and  place  it  where  there  may  be  some  hope 
of  her  realizing  something  from  it.  Therefore,  in  the  language 
of  Perkins,  J.,  in  an  Indiana  case :  '^  If  a  man  or  woman 
should  represent  to  the  other,  as  an  inducement  to  marriage, 
that  he  or  she  was  the  owner  of  certain  property,  and  the  mar- 
riage, in  part  upon  such  consideration,  should  be  consummated, 
a  secret  voluntary  conveyance  of  such  property  before  the  mar- 
riage, by  one  of  the  parties,  might  be  a  fraud  upon  the  other; "^ 
and  the  same  reasoning  would  apply  to  the  milder  forms  of 
fraud.  And  thus  it  was  laid  down  in  Kentucky,  that  a  con- 
veyance by  a  man  on  the  eve  of  marriage,  of  the  whole  or  a  valu- 
able part  of  his  estate,  without  the  knowledge  of  his  intended 
wife,  must  be  regarded  in  equity  as  a  fraud  on  her  rights,  and 
so  not  binding  on  him.^  And  the  like  is  held  in  other  oases 
cited  to  the  last  section. 

§  852.  Extent  of  the  Relief  granted  —  Settlement  on  Wife.  — 
The  rules  of  equity,  it  is  well  known,  are  in  many  respects 
quite  flexible  ;  but,  in  general,  as  the  reader  may  see  who  con- 
sults the  cases  at  large,  the  fraudulent  conveyance  is  ordered 
to  be  rescinded,  or  the  property,  or  that  into  which  it  is  trans- 
muted, reconveyed;  so  as  to  place  the  parties  as  nearly  as 
possible  where  they  would  stand  if  the  fraud  had  not  been 

^  Ante,  §  338.  *  Dearmond  v.  Dearmond,  10  Ind.  191,  194. 

'  Leach  o.  Duvall,  8  Bosh,  201. 
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committed.  But  a  plaintiff  who  asks  equity  must,  in  these 
cases  as  in  all  others,  do  equity ;  an  illustration  of  which 
principle  we  had  a  little  way  back,  where  a  husband  on  whose 
prayer  his  wife's  ante-nuptial  conveyance  was  set  aside  was 
required  also  to  render  the  support  to  her  daughter  which  was 
contemplated  before  the  marriage.^  In  like  manner,  in  a  Maine 
case,  where  the  wife's  ante-nuptial  conveyance  was  set  aside  on 
the  prayer  of  the  husband,  the  court  enforced  what  is  familiarly 
known  as  her  equity  to  a  settlement ;  ^  Weston,  C.  J.,  obser- 
ving :  ^^  The  husband,  in  this  case,  has  preferred  his  suit  to 
this  court,  sitting  as  a  court  of  equity,  to  recover  the  personal 
properly  of  his  wife.  It  is  the  settled  practice  of  a  court  of 
equity  to  direct  a  proper  provision  for  the  wife,  whenever  her 
property  becomes  subject  to  its  jurisdiction,  whether  the  suit 
be  instituted  by  the  husband  to  recover  her  property  not  yet 
reduced  to  his  possession,  or  whether  it  be  by  his  representa- 
tives or  assignees,  or  by  tlie  wife  or  her  trustee  seeking  a  pro- 
vision out  of  the  property.  .  .  .  We  sustain  the  bill ;  but  shall 
direct  a  suitable  provision  for  the  wife."  *  It  is  not  quite  clear 
that  the  doctrine  of  this  Maine  case  will  be  universally  accepted, 
though  perhaps  it  will  be.  The  chief  ground  of  doubt  in  the 
author's  mind  is,  that,  though  there  are  many  other  cases  fur^ 
nishing  scope  for  the  doctrine,  he  does  not  remember  to  have 
seen  it  invoked  in  any  other.  And,  on  principle,  when  one 
has  committed  a  fraud,  and  the  court  is  proceeding  to  redress 
it,  is  the  defrauding  person  in  a  situation  to  ask  favors  of  the 
court  ?  PeAaps,  however,  if  the  property  settled  were  chose% 
in  action^  the  application  of  this  doctrine  of  the  wife's  equity 
would  effect  little  more  than  to  put  the  parties  where  they  would 
otherwise  stand  ;  but,  if  it  were  personal  effects,  or  money  in 
the  wife's  pocket  or  in  the  hands  of  her  banker,  it  would  cause 
the  wife's  equity  to  attach  to  what  the  marriage,  but  for  the 
fraud,  would  have  carried  to  the  husband  freed  from  the 
equity. 
§  853.  Contintiad.  —  In  the  manuscript  case  stated  in  a  note 

>  Ante,  §  S46.  *  Vol.  I.  §  624  et  seq. 

'  Tacker  v.  AndrewB,  13  Maine,  124,  128. 

800 


Ch.  XXVI.]  ANTE-NUPTIAL  FRAUDS.  §  855 

to  the  preceding  section,  it  was  held  that  the  defrauded  woman 
was  entitled  only  to  dower,  and  the  child  of  the  marriage  was 
to  recover  nothing.^  The  author  intends  to  make  no  intimation 
on  the  question  whether  that  case  on  this  point  accords  with 
the  general  doctrine  or  not ;  but,  assuming  the  decision  to  be 
correct,  still  it  does  not  conflict  with  the  doctrine  here  laid 
down.  In  the  first  place,  the  court  deemed,  that  there  was 
only  a  constructive  fraud,  but  admitted  that  it  would  be  other- 
wise if  the  fraud  was  actual.  In  the  next  place,  the  husband 
had  died,  forbearing  to  make  a  will  which  it  is  presumable  he 
would  have  made  had  he  not  supposed  his  well-meant  ante- 
nuptial settlement  was  valid.  Consequently,  if  the  result  of 
that  case  was  peculiar,  so  also  were  the  facts. 

IL  The  Doctrine  under  the  Late  Statutes. 

§  354.  On  Pzinciple.  —  If  what  is  laid  down  in  the  last  few 
sections  is  sound  in  law,  it  plainly  follows  that  the  new  statutes, 
increasing  the  property-nghts  of  married  women,  have  effected 
no  material  change  in  the  general  doctrine  presented  in  this 
chapter.  We  need  not  descend  here  to  particulars  ;  but  not- 
withstanding these  statutes,  legal  advantages  accrue  to  the 
husband  by  reason  that  the  wife  owns  statutory  property,  and 
legal  advantages  to  the  wife  by  reason  of  riches  in  the  husband. 
Therefore  a  fraud,  meant  to  take  away  such  advantages  from 
the  one  or  the  other,  merits  equitable  redress. 

§  355.  How  on  the  AuthoritieB.  —  Thus,  in  Pennsylvania, 
where  a  woman  about  to  be  married  had  made  a  voluntary 
conveyance  of  her  property  without  the  kngwledgeof  her 
intended  husband,  the  court,  on  his  application  after  the  mar- 
riage, set  aside  her  deed  on  the  usual  principles  ;  Lowrie,  G.  J., 
observing :  "  Nor  does  our  Married- Women's  Act  of  1848  at 
all  affect  the  question.  It  prevents  the  marriage  from  operat- 
ing as  a  transfer  of  any  of  the  wife's  property  to  the  husband, 
and  saves  it  for  herself.  The  plaintiff  had,  therefore,  a  right 
to  suppose  that  he  was  marrying  her  with  all  her  legal  power 

*  Chandler  v.  Hollingsworth,  ante,  §  343,  note. 
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over  her  estate  ;  whereas,  by  this  arrangement,  it  was  secretly 
slipped  into  the  hands  of  trustees,  and  out  of  her  control,  just 
before  the  marriage  was  consummated.  This  is  not  just  or 
equitable  treatment  of  the  husband.  A  fraud  no  greater  than 
this  would  avoid  any  other  contract  than  that  of  marriage ; 
but,  as  this  cannot  be  avoided,  equity  avoids  the  contracts  that 
are  in  fraud  of  it."  ^  The  question  has  not  been  particularly 
discussed  in  many  cases,  what  is  thus  presented  as  the  true  doc- 
trine being  generally  taken  for  granted,  but  the  course  of  legal 
things  in  our  courts  is  uniform  in  this  one  direction.^ 

^  Dancan'0  Appeal,  7  Wright,  Pa.  67,  69,  70.  To  the  like  effect  is  the 
reasoning  in  Belt  v,  Ferguson,  8  Grant,  Pa.  289.  In  Illinois,  there  is  pos* 
sihly  an  indication  of  the  fading  out  of  the  old  doctrine  under  the  influence 
of  the  statutes.  Where  the  proceeding  was  to  annul  an  ante-nuptial  con- 
veyance of  certain  lands  by  the  wife,  the  prayer  of  the  complainant  was 
granted ;  yet  the  court  observed :  **  It  is  urged  by  counsel  for  the  appellant, 
that,  under  the  law  of  1861,  known  as  the  married-woman^s  law,  the  husband 
would  have  acquired  no  interest  in  his  wife^s  land,  even  if  she  had  not  con- 
veyed it,  and,  therefore,  the  deed  was  no  fraud  upon  his  marital  rights. 
But  a  majority  of  the  court  have  held,  in  the  case  of  Cole  o.  Van  Riper,  44 
111.  58,  that  that  law  is  not  to  be  construed  as  destroying  the  curtesy  of  the 
husband  in  his  wife^s  realty .^^  p.  60.  Freeman  v,  Hartman,  45  111.  57,  60, 
opinion  by  Lawrence,  J. 

*  Robinson  V.  Buck,  21  Smith,  Pa.  386;  Oainor  v.  Gainor,  26  Iowa,  387; 
Bunnel  v.  Witherow,  29  Ind.  123 ;  Leach  v.  Duvall,  8  Bush,  201 ;  Williams 
V.  Carie,  2  Stock.  543;  Smith  v.  Smith,  2  Halst  Ch.  515;  Saunders  o.  Har- 
ris, 1  Head,  185 ;  Gregory  v.  Winston,  28  Grat.  102 ;  Waller  v,  Amistead, 
2  Leigh,  11 ;  Geyer  9.  Branch  Bank,  21  Ala.  414;  Joyner  v.  Denny,  Busbee 
£q.  176;  Tucker  v,  Andrews,  13  Maine,  124. 
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CHAPTER  XXVIL 

POST-NUPTIAL  DEALINGS  BETWEEN  HUSBAND  AND  WIPE 

UNDEK  THE  LATE  STATUTES. 

Sect.  866, 857.  Introductioii. 

858-861.  The  General  Doctrine. 
862-877.  Some  ParticolarB. 

§  356.  Purposes  of  this  Chapter.  —  In  the  first  volume,  par- 
ticularly in  a  series  of  chapters  on  the  ^'  Limits  of  the  Inca- 
pacity which  Coverture  casts  upon  the  Wife,"  and  on  "  Contracts 
and  Conveyances  between  Husband  and  Wife,"  first  in  general, 
and  then  ^^  as  affected  by  Claims  of  the  Husband's  Creditors," 
and  lastly  as  affected  by  ^^  Claims  of  Subsequent  Purchasers 
from  the  Husband,"  ^  the  general  subject  of  this  chapter,  ex- 
.  cept  as  to  the  effect  of  the  late  married-women  statutes,  was 
sufficiently  discussed.  *'  To  know  what  the  common  law  was 
before  the  making  of  any  statute,"  says  Lord  Coke  in  an  often- 
quoted  passage,  '*'  is  the  very  lock  and  key  to  set  open  the  win- 
dows of  the  statute."  ^  If,  therefore,  the  reader  would  make 
himself  familiar  with  the  subject  of  this  chapter,  he  should 
first  master  the  law  which  is  unfolded  in  the  four  chapters 
just  mentioned.  His  knowledge  of  it  will  be  assumed  in  this 
chapter. 

§  857.  How  the  Chapter  divided.  —  We  shall  consider,  I. 
The  General  Doctrine  as  to  Dealings  between  Husband  and 
Wife  under  the  Statutes  ;  IL  Some  Particulars. 

/.   27*6  General  Doctrine. 

§  358.  How  before  the  Statutes.  —  The  result  to  which  some 
of  the  discussions  of  the  first  volume  conducted  us  was,  that, 
notwithstanding  the  old  rule  of  the  common  law  by  force  of 

'  Vol.  I.  §  697-774.  •  2  Inst.  308. 
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which  the  husband  and  wife  being  one  person  cannot  contract 
together  or  convey  to  each  other,  the  superior  doctrines  of  the 
equity  tribunals,  and  the  various  devices  whereby  even  in  the 
common-law  courts  the  rule  is  rendered  nugatory,  have,  with- 
out any  interference  of  modern  statutes,  wrought  such  practi- 
cal changes  as  now  leave  husband  and  wife  almost  as  free  to 
deal  with  each  other  as  though  no  marriage  subsisted  between 
them.  But  they,  like  all  other  persons,  must,  to  make  their 
dealings  together  effectual,  conform  to  the  methods  which  the 
laws  prescribe  ;  and  some  of  these  methods  are  quite  different 
from  those  which  would  be  adequate  if  there  were  no  disturb- 
ing coverture.* 

§  859.  Bffeot  of  the  Lata  Statutes.  —  Now,  as  a  general  propo- 
sition, the  late  statutes  have  taken  away  no  former  rights,  and 
created  no  new  disabilities;^  in  other  words,  applying  the 
proposition  to  the  subject  of  this  chapter,  whatever  power  of 
dealing  with  each  other  was  possessed  by  husband  and  wife 
before  the  statutes  is  theirs  still.  And  if,  beyond  this,  the 
statutes  have  not  effected  a  complete  change,  and  rendered 
marriage  no  longer  an  impediment  to  dealings  between  the 
marrieS  parties,  in  respect  of  pecuniary  things,  it  is  because 
their  onward  steps  have  not  fully  reached  the  goal  to  which 
they  are  directed.  But  as  in  some  States  they  have  proceeded 
further  than  in  others,  and  as  the  legislation  on  connected 
topics  differs  more  or  less  in  our  several  States,  the  conse- 
quence is,  that,  on  this  question  of  the  dealings  between  hus- 
band and  wife,  the  rules  in  our  several  States  are  not  quite 
uniform.  The  enlarged  capacity  created  by  the  statutes  is  in 
the  main  a  mere  apparent  one,  not  real ;  consisting  of  a  juris- 
diction given  to  the  courts  of  common  law  over  transactions 
before  cognizable  only  in  equity. 

§  360.  Debtor  and  Creditor.  —  A  leading  proposition,  involv- 
ing almost  all  the  rest,  is,  that  under  the  statutes  the  relation 
of  debtor  and  creditor  may  subsist  between  husband  and  wife. 

»  Consult,  for  example.  Vol.  I.  §  604,  606.  707-734,  758-761,  777. 
^  Wilbur  V.  Fradenburgh,  52  Barb.  474,  478;  Eaton  v.  Nason,  47  Maine, 
132 ;  Ratcliffe  v.  Dougherty,  24  Miaais.  181. 
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At  the  same  time,  this  is  a  relation  which  existed  under  the 
rules  of  equity,  before  the  statutes  were  enacted ;  and,  in  some 
of  our  States,  effect  can  still  be  given  to  this  relation  only  in 
equity  ;  while,  in  others,  as  to  things  within  the  statutes,  the 
jurisdiction  is  also  in  the  courts  of  common  law.^  And  when, 
for  example,  the  married  parties  assume  the  relation  of  lender 
and  borrower,  the  contract  of  loan  carries  with  it  its  usual 
consequences ;  as,  interest  under  proper  circumstances ;  though, 
of  course,  considerations  of  the  relationship  will  enter  more  or 
less  into  the  question  whether  interest  is  to  be  paid  or  not.^ 
And  where  the  wife  becomes  the  creditor  of  the  husband,  her 
rights  will  be  regarded  with  as  much  favor  as  those  of  any 
other  creditor.' 

§  361.  Oenaral  View  —  Course  of  the  Disousslon.  —  These 
expressions  of  legal  doctrine  are  not  sufficiently  minute  to 
answer  all  the  exigencies  of  practice.  Yet,  if  we  undertake 
to  make  them  more  minute,  we  encounter  the  obstacle  of  mul- 
titudes of  differing  statutes,  and  diverse  collateral  doctrines, 
prevailing  in  the  different  States.  To  unfold  every  thing.  State 
by  State,  would  require  too  much  of  our  space.  Let  us,  then, 
take  neither  of  these  extreme  courses ;  but,  descending  in  our 
next  sub-title  a  little  more  to  the  minute,  still  avoid  the  ex- 
treme minuteness  which  would  detain  us  too  long  with  this 
subject. 

U.  Some  Particulars. 

§  362.   Conveyances  between  Husband  and  Wife :  — 

Under  Unwritten  Law.  —  We  saw,  in  the  first  yolu me,  that, 

^  Hoxie  V.  Price,  31  Wis.  82 ;  McCarroll  o.  Alexander,  48  Missis.  128 ; 
Simmons  v.  Thomas,  43  Missis.  31;  Thoms  v.  Thorns,  45  Missis.  263; 
Bergey's  Appeal,  10  Smith,  Pa.  408 ;  Kutz's  Appeal,  4  Wright,  Pa.  90 ; 
Sims  V.  Rickets,  35  Ind.  181;  Monroe  v.  May,  9  Kan.  466;  Hixon  v. 
Gappy,  33  Ind.  210;  Faddis  v.  Woollomes,  10  Kan.  56;  Johnston  o.  John- 
ston, 1  Grant,  Pa.  468;  Butterfield  v.  Stanton,  44  Missis.  15;  Steadman  v. 
Wilbur,  7  K  I.  481 ;  Sweeney  o.  Damron,  47  111.  450;  Hill  o.  Hill,  38  Md. 
183. 

'  Hodges  o.  Hodges,  9  R.  I.  32 ;  Logan  v.  Hall,  19  Iowa,  491. 

'  Mayfield  «.  Kilgour,  31  Md.  240;  Wilkinson  v,  Wilkinson,  1  Head, 
305. 
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before  the  late  statutes  were  eqacted,  no  direct  conyejance  of 
property,  real  or  personal,  from  a  husband  to  his  wife  or  a  wife 
to  her  husband,  would  be  recognized  as  good  in  a  court  of  com- 
mon law;  but,  by  the  indirect  means  of  making  the  conyeyance 
through  a  third  person,  it  may  be  rendered  good  at  law,  and 
under  proper  circumstances  the  direct  conveyance  will  be 
sustained  in  equity.^  But  this  doctrine  is  not  carried  so  far  as 
to  render  good  a  conyeyance  from  a  wife  to  her  husband,  under 
circumstances  and  in  a  form  in  which  it  would  not  be  good  if 
made  to  a  third  person. 

§  863.  Direct  ConTeyanceB  since  the  Statutes.  —  Of  course, 
therefore,  the  direct  conyeyances,  which  were  good  in  equity 
under  the  unwritten  law,  will  be  sustained  in  equity  under  the 
late  statutes  ;^  and  the  indirect  ones  will  be  good,  as  formerly, 
both  at  law  and  in  equity ;  because,  as  we  have  seen,^  these 
statutes  do  not  take  away  rights  or  create  disabilities.  To  hold 
merely  so  much  is  to  give  the  statutes  no  effect  on  this  ques- 
tion. But,  in  legal  principle,  they  should  be  deemed,  in  the 
absence  of  any  special  provision,  to  make  good  in  law  those 
conveyances  of  the  legal  estate  which  were  before  good  in  equity 
of  the  equitable  estate,  in  all  those  circumstances  in  which  the 
conveyances  would  be  good  if  made  to  third  persons.  And 
the  reason  is,  that,  since  under  the  statutes  the  separate  estate 
is  a  legal  one,  it  is  thus  referred  to  the  jurisdiction  of  the  com- 
mon law ;  but,  since  there  was  no  such  estate  under  the  common 
law,  which  therefore  had  no  principles  to  govern  it,  but  there 
was  such  an  estate  in  equity,  the  principles  established  in  the 
equity  courtef  must  be  accepted  as  transferred  to  the  statutory 
estate  by  the  statutes  creating  it.^ 

§  364.  Continued  —  How  in  Adjudication.  —  When  we  look 

at  the  decisions,  we  shall  find  that  this  doctrine  of  principle 
has  some  support  in  them,  while  all  do  not  recognize  it;  and,  in 

»  Vol.  I.  §  85,  37,  604,  682  and  note,  710-734. 

2  Underbill  v.  Morgan,  33  Conn.  105.  '  Ante,  §  359. 

*  Ante,  §  20.  And  see,  as  illustrative,  the  doctrine  ooncerning  the  blend- 
ing of  the  English  law  of  divorce  with  the  American  statutes,  discussed 
1  Bishop  Mar.  &  Div.  §  65-86. 
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perhaps  most  of  them,  it  has  not  been  brought  to  the  attention 
of  the  court.  To  see  how,  exactly,  the  question  does  stand  in 
each  State  would  require  a  good  deal  of  special  examination  of 
local  peculiarities  of  jurisprudence,  and  special  statutes ;  and 
consume,  to  little  practical  benefit,  space  which  can  ill  be  spared 
from  other  discussions.  The  principal  cases  are  here  cited  in 
a  note.^ 

>  Alabama.  —  Stooe  v.  Gazcam,  46  Ala.  269.  And  see  Bibb  t;.  Pope,  43 
Ala.  190. 

Connecticut,  —  Jennings  o.  Davis,  31  Conn.  134 ;  First  National  Bank  v, 
Balcom,  35  Conn.  351;  Plumb  v.  Ives,  39  Conn.  120. 

lUinois,  —  Bridgford  v.  Riddell,  55  III.  261 ;  post,  §  366,  367. 

Indiana. -^  AhhotA  v,  Hurd,  7  Blackf.  510;  Clawson  «.  Clawson,  25  Ind. 
229;  Frank  v.  Kessler,  30  Ind.  8;  Kyger  v.  Hall  Skirt  Co.,  34  Ind.  249; 
Sims  V.  Rickete,  35  Ind.  181 ;  Thompson  v.  Mills,  39  Ind.  ^28;  Brookbank 
0.  Eennard,  41  Ind.  339. 

Iowa.  —  In  this  State  a  statute  provides,  that  '*  a  married  woman  may 
convey  her  interest  in  real  estate  in  the  same  manner  as  other  persons ;  '* 
and,  under  this  statute,  it  is  held  that  she  may  convey  to  her  husband  her 
interest  in  lands  without  the  intervention  of  a  trustee.  Robertson  v.  Rob- 
ertson, 25  Iowa,  350.  So,  in  the  absence  of  fraud,  a  husband  purchasing 
r^l  estate  may  have  the  conveyance  made  directly  to  his  wife,  and  she  will 
acquire  a  good  title  in  herself,  with  no  resulting  trust,  such  being  the  inten- 
tion of  the  parties.  Shepard  v.  Pratt,  32  Iowa,  296.  And  see  Gardner  v. 
Baker,  25  Iowa,  343;  King  v.  Tbarp,  26  Iowa,  283;  Goodrich  v.  Munger, 
30  Iowa,  343 ;  Bhike  v.  Bkke,  7  Iowa,  46. 

Kansas.  —  In  Kansas,  the  equity  and  common-law  jurisdictions  are 
blended,  as  already  described.  Ante,  §  242.  And  it  is  held,  that  a  wife 
may  with  her  own  separate  means  buy  personal  property  directly  of  her 
husband ;  and,  if  it  is  seized  for  his  debt,  she  may  maintain  replevin  against 
the  officer.  Faddis  t;.  WooUomes,  10  Kan.  56 ;  Going  v.  0ms,  8  Kan.  85. 
'In  the  case  last  cited  Valentine,  J.,  said:  *' Under  our  statutes,  a  wifs 
may  hold  property  separate  from  her  husband,  and  may  bargain,  sell,  con- 
vey, contract,  sue  and  be  sued,  and  carry  on  business  in  the  same  manner 
that  a  married  man  may  (Gen.  Stats.  562) .  These  statutes  probably  do  not 
authorize  husbands  and  wives  to  bny  from,  sell  to,  and  trade,  traffic,  and 
contract  with,  each  other,  to  the  same  extent  as  though  they  were  each  un- 
married ;  but  they  authorize  the  wife  to  buy  from,  sell  to,  and  trade,  traffic, 
and  contract  with  every  other  person  with  reference  to  her  separate  prop- 
erty to  the  same  extent  that  a  married  man  may  with  his  property.  We 
think  it  will  be  conceded  as  a  general  rule  of  both  law  and  equity,  that  a  . 
wife  may,  through  the  intervention  of  a  trustee  or  third  person,  buy  from 
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§  365.  "  Acquired  from  Person  other  them  Susband  " :  — 
In  General  —  Form  of  the  Statute  —  How  in  Legal  Principle.  — 

ber  husband,  or  sell  to  him,  or  contract  with  him,  to  the  same  extent  that 
she  may  buy  from,  sell  to,  or  contract  with,  any  other  person.  For  instance, 
the  husband  might  have  sold  the  horse  in  controversy  to  some  third  person 
for  the  benefit  of  his  wife;  and,  if  the  sale  was  bona  fide,  both  law  and  equity 
would  uphold  the  sale.  And  we  further  suppose  it  will  be  conceded  as  a 
general  rule  of  equity,  that,  whenever  a  contract  would  be  valid  and  binding 
at  law  if  made  through  the  intervention  of  a  trustee  or  third  person,  it  will 
be  valid  and  binding  in  equity  if  made  directly  between  the  husband  and 
wife.    Such,  at  least,  has  been  decided  by  the  courts.^*  p\  87,  88. 

Kentucky,  —  Latimer  v.  Glenn,  2  Bush,  535;  Uhrig  v.  Horstman,  8  Bush, 
172. 

Maifke.  —  In  this  State  it  was  judicially  observed,  that,  **  by  the  statutes 
of  1844,  c.  117,  and  1847,  c.  27,  a  married  woman  may  become  seised  and 
possessed  of  property,  real  and  personal,  by  direct  bequest,  demise,  gifi,  pur« 
chase,  or  distribution,  as  her  own  property,  exempt  from  the  debts  or  con- 
tracts of  her  husband ;  and  may  take  property  from  him  by  gift  directly, 
subject  only  to  the  claims  of  his  creditors  with  prior  contracted  debts,  who 
might  thereby  be  defrauded."  Consequently  the  court  held,  that,  by  force 
of  these  statutes,  a  husband  can  transfer  a  negotiable  note  to  his  wife  by 
indorsement,  and  after  divorce  she  can  maintain  a  suit  against  the  maker  in 
her  own  name.  And  it  was  even  intimated  that  this  might  be  so  without  the 
aid  of  the  statute.  Motley  v.  Sawyer,  84  Maine,  540.  So,  also,  under 
these  statutes,  a  husband  may  convey  land  directly  to  his  wife.  Johnson  o. 
Stillings,  35  Maine,  427.  The  Act  of  1852,  c.  227,  provided,  that  '*  any  mar- 
ried woman,  who  is  or  may  be  seised  and  possessed  of  property,  real  or  per- 
sonal, .  .  .  shall  have  power  to  lease,  sell,  convey,  and  dispose  of  the  same, 
and  to  execute  all  papers  necessary  thereto  in  her  own  name  as  if  she 
Were  unmarried,  and  no  action  shall  be  maintained  by  the  husband  .  .  .  for 
the  possession  or  value  of  any  property  held  or  disposed  of  by  her  in  man- 
ner aforesaid.^'  And  under  this  it  was  held,  that  the  wife  may  deed  directly 
to  her  husband.  Allen  v.  Ho6per,  50  Maine,  371.  And  see  Trowbridge 
V.  Holden,  58  Maine,  117;  Motley  v.  Sawyer,  38  Maine,  68;  Eldridge  v. 
Preble,  34  Maine,  148;  Davio  r.  Herrick,  37  Maine,  397;  post,  §  367. 

Maryland.  —  By  the  statutes  of  this  State,  the  husband  is  required  to 
join  his  wife  in  a  deed  conveying  her  lands,  or  it  will  be  without  effect.  And 
it  was  held,  that  a  deed  by  a  married  woman  of  her  separate  estate  directly  to 
her  husband  is  a  nullity ;  and,  upon  his  death,  the  wife  having  died  before  him, 
the  property  will  descend  to  her  heirs-at-law.  Preston  «.  Fryer,  38  Md.  221. 
See,  also,  Edelen  r.  Edelen,  11  Md.  415;  Kuhn  v,  Stansfield,  28  Md.  210. 
Massachusetts, — Jackson  v.  Parks,  10  Gush.  550. 
Michigan,  —  In  this  State  it  is  held,  that  a  husband,  under  the  statute 
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As  already  observed,^  the  statutes  of  some  of  our  States,  re- 
serving to  the  wife  her  separate  property,  except  from  their 
operation  what  may  come  to  her  from  her  husband.  It  is  so, 
for  example,  in  New  York,  by  the  early  statutes  of  1848  and 
1849,  the  former  of  which  provided,  in  §  8,  that  "  it  shall  be 
lawful  for  any  married  female  to  receive  by  gift,  grant,  devise, 

which  giTes  power  to  a  married  woman  to  enjoy,  contract,,  sell,  transfer; 
mortgage,  convey,  devise,  or  bequeath  her  property  in  the  same  manner 
and  with  the  like  effect  as  if  she  were  unmarried,  can  by.  deed  directly  to  his 
wife  convey  to  her  his  real  estate,  no  intervention  of  a  trustee  being  required, 
fiurdeno  v.  Amperse,  14  Mich.  91. 

Minnesota,  —  The  statutes  of  this  State  appear  to  be  regarded  as  not 
affecting  the  question  of  conveyances  between  husband  and  wife.  Still  they 
may  be  good  in  equity  according  to  the  rules  of  the  unwritten  law.  TuUis 
V.  Fridley,  9  Minn.  79 ;  Teller  «.  Bishop,  8  Minn.  226. 

Mississippi.  —  In  this  State,  under  the  Revised  Code,  a  deed  from  a  hus- 
band to  his  wife  is  deemed  to  be  valid  as  between  the  parties,  and  good  as 
to  strangers,  if  resting  on  a  valuable  consideration  and  untainted  with  fraud. 
Simmons  v.  Thomas,  43  Missis.  31,  38 ;  Bay  gents  o.  Beard,  41  Missis.  531. 
And  see  liatcliffe  v.  Dougherty,  24  Missis.  181. 

New  Hampshire.  —  Houston  v.  Clark,  60  N.  H.  479. 

New  Jersey.  —  Dilts  v,  Stevenson,  2  C.  E.  Green,  407. 

New  York.  —  White  v.  Wager,  25  N.  Y.  328 ;  Winans  v.  Peebles,  32 
N.  Y.  423 ;  Savage  v.  O'Neil,  44  N.  Y.  298 ;  Hunt  v.  Johnson,  44  N.  Y.  27  ; 
Little  V.  Willets,  66  Barb.  125;  Graham  v.  Van  Wyck,  14  Barb.  631;  White 
r.  Wager,  32  Barb.  250;  Winans  v.  Peebles,  31  Barb.  371;  Woodworth  ». 
Sweet,  51  N.  Y.  8;  Lynch  v.  Livingston,  2  Seld.  422;  post,  §  366. 

Ohio.  —  Lewis  v.  Baldwin,  11  Ohio,  352 ;  Fowler  v.  Trebein,  16  Ohio 
State,  493. 

Pennsylvania.  —  Herr's  Appeal,  6  Watts  &  S.  494 ;  Stickney  v.  Borman, 
2  Barr,  67;  Pusey  v.  Harper,  3  Casey,  Pa.  469;  Coates  v.  Gerlach,  8 
Wright,  Pa.  43;  Hinney  v.  Phillips,.  14  Wright,  Pa.  382;  Pennsylvania 
Salt  Manuf  Co.  v.  Neel,  4  Smith,  Pa.  9 ;  Peiffer  v.  Lytle,  8  Smith,  Pa.  386 ; 
Ammon^s  Appeal,  13  Smith,  Pa.  284 ;  Hoover  v.  The  Samaritan  Society,  4 
Whart.  445. 

Rhode  Island.  ^St»&6mtLn  v.  Wilbur,  7  R.  I.  481. 

r«x<w.  —  Castro  v.  lilies,  22  Texas,  479;  Story  v.  Marshall,  24  Texas, 
305. 

Wisconsin.  —  A  husband  may  make  a  valid  chattel  mortgage  to  his 
wifb,  to  secure  a  debt  which  he  owes  her.  Fenelon  v.  Hogoboom,  31  Wis. 
172. 

1  Ante,  §  89. 
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or  bequest,  from  any  person  other  than  her  husband,  and  hold 
to  her  sole  and  separate  use,  as  if  she  were  a  single  female, 
real  and  personal  property,"  &c.^  Though  this  sort  of  pro* 
vision  prevails  or  has  prevailed  in  several  of  the  States,  and 
has  sometimes  passed  under  the  animadversions  of  the  courts, 
none  of  the  decisions  which  have  met  the  eye  of  the  author 
relating  to  its  interpretation  appear  to  him  to  be  completely 
satisfactory.  On  principle,  it  should  be  deemed  not  to  affect 
any  of  the  rules  of  the  unwritten  law  under  which  husbands 
could  make  to  their  wives  direct  equitable  conveyances,  or  in- 
direct legal  ones ;  still  it  would  follow,  that,  if  such  a  convey- 
ance were  made,  and  were  a  mere  voluntary  one,  the  property 
embraced  in  it  would  not  be  held  by  the  wife  as  under  the  stat- 
ute. On  the  other  hand,  if  the  conveyance  were  for  a  valuable 
consideration,  and  conformed  to  the  rules  which  would  make 
a  like  conveyance  good  under  the  common  law,  the  wife  might 
hold  the  property  under  the  statute ;  since,  in  this  latter  case, 
the  consideration  having  proceeded  from  her,  the  property 
did  not  come  from  the  husband,  within  the  meaning  of  the 
statute. 

§  366.    Continued  —  The  Authorltiee  —  New  7ork.  —  It   is 

believed  not  to  be  best  to  trace  out  this  question  very  mi- 
nutely on  such  decisions  as  we  have.  In  a  general  way,  the 
doctrine  of  principle,  above  stated,  is  sustained  by  the  adjudi- 
cations. Thus,  it  has  been  held  in  New  York,  quite  in  accord 
with  the  foregodng  suggestions,  that,  if  a  husband  pays  his 
own  money  to  a  third  person  in  consideration  of  promissory 
notes  which  the  latter  makes  to  the  wife,  the  wife  obtains  a 
good  title  to  the  notes,  notwithstanding  the  foregoing  provision ; 
subject,  of  course,  to  the  claims  of  the  husband's  creditors 
should  they  be  defrauded  by  the  transaction.^  And  in  other 
ways  the  courts  recognize  the  right  of  the  husband  to  make 
equitable  gifts  and  settlements  for  the  benefit  of  the  wife,  not- 

>  And  see  White  v.  Wager,  26  N.  Y.  828. 

*  Reed  v.  Reed,  52  N.  Y.  651 ;  Rjnders  v.  Graoe,  8  Daly,  889.  And 
see  Reed  v.  Gannon,  50  N.  Y.  345,  351,  352;  Phillips  v.  Wooster,  36  N.  Y. 
412. 
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withstanding  the  statate.^  The  doctrine  is,  that  the  statute 
does  not  abrogate  the  rule  of  equity  under  which  such  gifts 
are  sustained.  Said  Jones,  J.,  in  one  case:  ^^  It  may  be  sug- 
gested, that,  inasmuch  as  the  words  of  the  Acts  of  1848  and 
1849  are,  ^  It  shall  be  lawful  for  any  married  female  to  receive 
.  .  .  from  any  person  other  than  her  husband^*  those  acts  abro- 
gate the  equity  rule.  I  think  this  is  not  the  proper  construc- 
tion. The  title  of  the  Act  of  1848  (of  which  that  of  1849  is 
an  amendment),  is,  *  Ah  Act  for  the  more  effectual  protection 
of  the  property  of  married  women.'  The  spirit  of  all  the  acts, 
as  indicated  by  their  titles  and  provisions,  is  to  enlarge  and 
not  contract  the  rights  and  privileges  of  married  women  in 
acquiring,  holding,  and  disposing  of  property."^  Still,  it 
should  be  observed,  the  property  so  given  under  the  rules  of 
equity  does  not  become  statutory  separate  estate.^  But  if  a 
husband  conveys  to  his  wife  property  for  a  valuable  considera- 
tion proceeding  from  ber  separate  estate,  she  may  hold  this 
property  under  the  statute  by  a  strictly  legal  title.^ 

§  867.  Ck»ntlnned — Other  States. — It  will  not  compensate  us 
to  go  minutely  through  the  decisions  rendered  in  other  States 
under  statutes  similar  to  this  New  York  one.  In  general  it 
may  be  said,  that  like  doctrines  prevail  in  them.^  In  New 
Hampshire,  under  the  statute  of  1860,  if  a  husband  makes  a 
deed  of  land  to  trustees  to  convey  it  to  his  wife,  and  they  exe- 
cute a  conveyance  accordingly,  this  is  held  to  be,  within  the 

• 

>  Lockwood  9.  CuUin,  4  Rob.  N.  T.  129 ;  Peck  v.  Brown,  2  Rob.  N.  Y. 
119,  26  How.  Pr.  d60;  Wilbur  v.  Fradenburgh,  52  Barb.  474. 

'  Lockwood  0.  Cullin',  4  Rob.  N.  Y.  129,  134.  And  see  Bamam  v.  Far- 
thing, 40  How.  Pr.  26. 

'  Moore  v.  Somerindyke,  1  Hilton,  199;  Hant  v,  Johnson,  44  N.  Y. 
27. 

*  Savage  v.  O'Neil,  44  N.  Y.  298;  s.  P.  in  Illmois,  Dyer  o.  Reefer,  51 
111.525. 

^  Dyer  v.  Reefer,  51  HI.  525 ;  Dale  v.  Lincoln,  62  111.  22 ;  Manny  v. 
Rixford,  44  111.  129 ;  Haines  v.  Haines,  54  III.  74 ;  Bridgford  v.  Riddell, 
55  111.  261 ;  Sweeney  v.  Damron,  47  HI.  450 ;  Pike  r.  Baker,  53  111.  163 ; 
Eldridge  v,  Preble,  M  Maine,  148. 
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words  of  the  statute,  "  occasioned  by  the  payment  or  pledge 
of  the  property  of  the  husband."  ^ 

§  368.  Mutual  Contracts :  — 

In  Oeneral  —  Contract  and  Convey,  cUatlngniBhad.  —  In  another 
connection  ,2  we  saw  what  general  power  of  contract  the  wife 
has  under  the  late  statutes.  There  is  often  a  difference  be- 
tween the  power  of  contract  and  the  power  of  making  convey- 
ances. But  for  reasons  like  those  suggested  in  respect  of 
conveyances,^  it  ought  in  the  absence  of  special  provisions  to 
be  held  under  the  statutes,  that,  whatever  general  power  of 
contract  is  given  the  wife,  to  the  extent  of  this  power  the  hus- 
band and  wife  can  contract  together ;  or,  if  not  as  to  all  things, 
as  to  the  separate  property  which  the  statute  has  created.  Let 
us  look  a  little  into  the  adjudications. 

§  369.  Points  adjndged.  —  In  Illinois  it  was  held,  under  the 
Act  of  1861,  that  the  disabilities  of  the  wife  to  contract  with 
her  husband  were  not  taken  away.^  But  legislation  in  this 
State  has  made  great  advances  since,  and  the  same  thing  may 
not  be  adjudged  under  the  present  statutes.  And,  of  course, 
under  the  Act  of  1861,  executed  contracts  in  the  nature  of  a 
settlement  by  the  husband  on  his  wife  are  valid.^  In  Missis- 
sippi,  the  husband  and  wife  may  have  direct  dealings  with  each 
other.^  And  there  are  many  cases  which  hold,  some  in  a  sort 
of  general  way,  and  others  more  specifically,  that  contracts 
between  husband  and  wife  are,  if  made  within  her  general 
power  of  contract^  valid ;  and  there  are  other  cases  which  stop 
short  of  this  full  conclusion  of  law.  But  it  will  be  of  little 
service  to  the  reader  to  thread  for  him  the  line  of  the  de- 
cisions.^ 

.    1  Vogt  V.  Ticknor,  48  N.  H.  242. 

*  Ante,  §  230  et  seq.  '  Ante,  §  363. 

*  Streeter  v.  Streeter,  48  HI.  155. 

*  Sweeney  v,  Damron,  47  111.  450;  Pike  v.  Baker,  53  HI.  163. 

*  Buttei-field  v.  Stanton,  44  Missis.  15 ;  Simmons  v.  Thomas,  43  Mis- 
sis. 31. 

7  Steadman  v.  Wilbur,  7  R.  L  481 ;  Blake  v.  Blake,  7  Iowa,  46 ;  McMul- 
len  V,  McMuUen,  10  Iowa,  412;  Ingham  v.  White,  4  Allen,  412;  Gay  v. 
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§  370.  Husband  and  W\fe  as  Sureties  for  each  other :  — 
In  General  —  How  in  Principle.  —  We  saw,  in  the  first  vol- 
ume,^ that,  under  the  rules  of  the  unwritten  law,  a  wife,  having 
the  power  given  her  by  statute  to  convey  her  lands,  may  mort- 
gage them  to  secure  a  debt  of  her  husband's.  She  then  sus- 
tains, in  efiFect,  the  relation  of  surety,  with  all  its  rights,  to- 
gether with  its  burdens.  Now,  the  contract  of  suretyship,  or 
the  conveyance  of  one's  property  to  secure  the  debt  of  another, 
is  a  transaction  primarily  between,  not  the  principal  and  the 
surety,  but  the  surety  and  the  third  person.  Therefore,  what- 
ever form  the  undertaking  of  suretyship  assumes,  be  it  a  per- 
sonal obligation  of  the  wife  to  pay  the  debt  of  her  husband,  or 
a  charge  made  on  her  separate  estate  for  the  same  purpose,  or  a 
mortgage  of  the  separate  estate,  her  contract  of  suretyship,  in 
behalf  of  her  husband,  is,  in  legal  principle,  good  to  the  extent 
of  her  general  power  to  enter  into  a  contract  with  third  per- 
sons, or  to  bind  her  separate  estate  for  their  benefit,  or  to  con- 
vey away  her  estate  to  a  third  person,  a  mortgage  being  a  mere 
conditional  conveyance.  So,  on  the  other  side,  there  is  no 
pretence  that  a  husband  cannot  become  a  surety  for  his  wife 
as  well  as  for  anybody  else. 

§  371.  Continned  —  How  in  Authority.  —  This  doctrine  of 
principle  is  so  plain,  that  there  is  no  conflict  in  the  authorities 
relating  to  it ;  by  them  all,  it  is  sustained.'"*   And  it  is  marvellous 

how  many  cases  have  arisen  on  this  plain  question.^ 

« 

Eingsley,  11  Allen,  345;  Carlej  v.  Green,  12  Allen,  104;  Lord  v.  Parker, 
3  Allen,  127;  Fairbanks  v.  Mothersell,  60  Barb.  406;  Perkins  v.  Perkins,  62 
Barb.  531 ;  Southwick  v.  Southwick,  1  Sweeney,  47 ;  Savage  v.  O^Neil,  42 
Barb.  374;  Kutz's  Appeal,  4  Wright,  Pa.  90;  Hoxie  v.  Price,  31  Wis.  82; 
Reel  V,  Overall,  39  Ala.  138;  Montgomery  v,  Sprankle,  31  Ind.  113. 

»  Vol.  I.  §  604. 

'  And  see,  as  to  the  charge  in  equity.  Vol.  L  §  874. 

•  Alabama,  —  Nunn  v.  Givhan,  45  Ala.  370 ;  Bradford  v.  Greenway,  17 
Ala.  797 ;  Hetherington  «.  Hixon,  46  Ala.  297 ;  Bibb  v.  Pope,  43  Ala.  190. 

Georgia.  —  Clark  v,  Valentino,  41  Ga.  143. 

Illinois,  —  It  is  held  in  this  State,  that  a  promissory  note  executed  by  a 
wife  jointly  with  her  husband  as  his  surety  is  void  as  to  her,  —  a  doctrine 
necessary  for  her  protection.    Indeed,  the  married-women  statutes  are 
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§  372.  Limits  of  the  Doctrine  —  Special  Provision  of  Statute. 
—  This  doctrine,  of  course,  has  its  limits,  and  they  are  obvious. 
Thus,  in  Mississippi,  the  statute  provides,  that  ^^  no  conveyance 
or  incumbrance,  for  the  separate  debts  of  the  husband,  shall 
be  binding  on  the  wife  beyond  the  amount  of  her  income." 

deemed  to  have  no  relation  to  such  a  case,  which  must  be  governed  by  the 
rules  of  the  unwritten  law.  Schmidt  v.  Postel,  63  HI.  58 ;  Hoker  v.  Boggs, 
63  111.  161.    See  post,  §  375. 

Indiana.  —  Kirk  ».  Fort  Wajme  Gas-light  Co.,  13  Ind.  56 ;  Ellis  v.  Ken- 
yon,  25  Ind.  134 ;  Hubble  v,  Wright,  23  Ind.  322 ;  Coats  o.  McKee,  26  Ind. 
223 ;  Buell  v.  Shuman,  28  Ind.  464. 

latoa.  —  Green  v.  Scranage,  19  Iowa,  461 ;  Wolf  v.  Van  Metre,  23  Iowa, 
397 ;  Reed  v.  King,  23  Iowa,  500. 

Kentucky,  —  Uobson  v.  Hobson,  8  Bush,  665. 

Maine.  —  Eaton  v,  Nason,  47  Maine,  132. 

MassaehuseUs.  —  Bartlett  v.  Bartlett,  4  Allen,  440;  Fuller  v.  Fuller,  107 
Mass.  437 ;  Yale  v.  Wheelock,  109  Mass.  502;  Athol  Machine  Co.  v.  Fuller, 
107  Mass.  437. 

Michigan.  —  Watson  v.  Thurber,  11  Mich.  457 ;  Denisou  v,  Gibson,  24 
Mich.  187 ;  De  Vries  v.  Conklin,  22  Mich.  255. 

Minnesota.  —  Wolf  v.  Banning,  3  Minn.  202. 

Mississippi.  —  Stone  v.  Montgomeiy,  35  Missis.  83;  Foxworth  v.  Magee, 
44  Missis.  430;  McGavock  v.  Whitfield,  45  Missis.  452;  Erwin  v.  Hill,  47 
Missis.  675. 

.    Missouri,  —  Schneider  v.  Staihr,  20  Misso.  269;  Brown  v.  Brown,  17 
Misso.  130. 

New  Jersey.  —  Hanford  r.  Bockee,  5  C.  E.  Green,  101 ;  Perkins  v.  Elli- 
ott, 8  C.  E.  Green,  526. 

Neu>  York.  —  Bank  of  Albion  c.  Bums,  46  N.  Y.  170;  Van  Home  ».  Ev- 
erson,  13  Barb.  526;  Bamett  v.  Liohtenstein,  39  Barb.  194;  Todd  v.  Ames, 
60  Barb.  454. 

Pennsylvania.  —  Black  v.  Galway,  12  Harris,  Pa.  18;  Lytle^s  Appeal,  12 
Casey,  Pa.  131;  Whitens  Appeal,  12  Casey,  Pa.  134;  Bayler  v.  Common- 
wealth, 4  Wright,  Pa.  37 ;  Hatz's  Appeal,  4  Wright,  Pa.  209 ;  Hartman  v. 
Ogbora,  4  Smith,  Pa.  120;  Haffey  v.  Carey,  23  Smith,  Pa.  431,  432;  Magaw 
V.  Stevenson,  1  Grant,  Pa.  402 ;  Seldeu  v.  Merchants*  National  Bank,  19 
Smith,  Pa.  424. 

Tennessee.  —  McFerrin  v.  White,  6  Coldw.  499;  McClnre  v.  Harris,  7 
Heisk.  379. 

Texas.  —  Shelby  v.  Burtis,  18  Texas,  644 ;  Hntchinson  v.  Underwood,  27 
Texas,  255 ;  Covington  v.  Burleson,  28  Texas,  368. 

Virginia.  —  MuUer  v.  Bayly,  21  Grat.  521. 
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Though^  under  this  statute,  a  married  woman  may  mortgage 
her  separate  estate  in  lands  to  secure  her  husband's  debt,  yet 
the  incumbrance  reaches  only  to  the  rents  and  profits,  and  does 
not  affect  the  fee.^  And  where  a  deed  was  made  by  husband 
and  wife  conveying  a  part  of  her  separate  estate  in  satisfaction 
of  his  debt,  the  court  set  it  aside,  because  not  binding  on  her 
beyond  the  amount  of  the  income.^ 

§  873.  Ck>ntinttad.  —  If  the  statute  prdvides,  that  the  wife's 
separate  estate  shall  not  be  liable  for  her  husband's  debts,  this 
refers,  not  to  her  power  to  bind  it  for  such  debts,  but  to  any 
liability  which  might  be  supposed  to  flow  from  the  law.  She 
can,  in  spite  of  such  a  provision,  incumber  her  separate  estate 
for  the  debt  of  her  husband.  Such  is  the  doctrine  of  reason ; 
and  so  the  Indiana  court  has  held,^  and  so  the  Georgia  court 
held  under  the  former  statute,  tlie  words  of  which  were  ^^  not 
subject  to  her  husband's  debts,"  —  though  a  later  statutory 
provision  in  the  latter  State  is  in  terms  to  change  the  law  on 
this  subject.^  A  provision  not  very  different  from  the  Indiana 
and  former  Greorgia  one  prevails  in  Alabama ;  and  there  the 
court  has  held,  viewing  all  the  statutes  in  combination,  that  the 
separate  estate  cannot  be  conveyed  by  deed  to  pay  the  debt  of 
the  husband.  Said  Peters,  J. :  ^^  The  sale  that  the  wife  and  her 
husband  are  permitted  to  make,  without  the  aid  of  chancery, 
is  only  such  a  sale  as  is  mentioned  in  the  act ;  that  is,  a  sale 
for  the  purpose  of  reinvesting  the  proceeds  in  other  property, 
which  is  also  the  separate  estate  of  the  wife,  or  for  the  support 
of  the  family."  « 

§  374.  Continued  —  Consideration.  —  Another  plain  proposi- 
tion is,  that,  if  the  suretyship  is  in  the  form  of  an  indorsement 
of  the  husband's  commercial  paper,  or  any  thing  else  of  the  like 
nature,  the  wife's  undertaking,  to  bind  her,  must  be  founded  on 
an  adequate  consideration.^    If,  for  example,  the  transaction 

^  Foxworth  V.  Magee,  44  Missis.  430. 

*  Erwin  v.  Hill,  47  Missis.  675. 

'  Hubble  V.  Wright,  23  Ind.  322. 
«  Clark  V.  Valentino,  41  Ga.  143. 

•  Bibb  V.  Pope,  43  Ala.  190,  200.  •  Ante,  §  238. 
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between  the  husband  and  third  person  is  already  complete,  the 
wife  by  indorsing  her  husband's  undertaking  afterward,  as  a 
separate  act,  will  incur  no  liability  ;  for  no  one  else  would  be 
liable  under  the  same  circumstances.^  To  what  extent  the  like 
doctrine  applies  to  mortgages,  and  other  sorts  of  pledge  of  the 
separate  estate,  may  not  be  so  plain  ;  but  certainly  it  has  some 
iLpplication  to  them,  while  yet  the  application  is  not  perfect.^ 

§  375.  Continaed.  —  The  nature  of  the  consideration  required 
to  make  a  binding  contract  of  suretyship  is  familiar,  and  it 
need  not  be  dwelt  on  here.  But,  in  some  of  our  States,  some- 
thing more  is  needful,  where  the  wife  is  surety  for  her  husband, 
or  where  she  pledges  her  separate  property  for  his  debt,  than 
would  be  adequate  under  the  general  law.  The  limit  to  her 
capacity,  thus  suggested,  is  the  exact  limit  which  the  law  of  the 
particular  State  has  set  to  her  ability  to  bind  herself  by  con- 
tract in  general,  or  to  convey  her  estate ;  for,  it  must  be  re- 
membered, the  wife's  power  of  independent  action  is,  not- 
withstanding the  late  statutes,  more  or  less  fettered  in  the  dif- 
ferent States.  From  this  it  results,  for  example,  that,  in  some 
of  the  States,  to  make  the  wife's  contract  of  suretyship  for  her 
husband  good,  there  must  be  a  consideration  moving  specially 
to  her  or  her  separate  estate.  For  example,  in  Massachusetts, 
it  was  provided,  that  ^^  a  married  woman  may  bargain,  sell, 
and  convey  her  separate  real  and  personal  property,  enter  into 
any  contracts  in  reference  to  the  same,  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services  on  her  sole  and 
separate  account,  and  sue  and  be  sued  in  all  matters  having 
relation  to  her  separate  property,  business,  trade,  services, 
labor,  and  earnings,  in  the  same  manner  as  if  she  were  sole.'/  ^ 
By  force  of  which  statute,  though  a  married  woman  may  be- 

^  Hetherington  v.  Hixon,  46  Ala.  297 ;  White's  Appeal,  12  Casey,  Pa. 
134 ;  Bayler  v.  Commonwealth,  4  Wright,  Pa.  37 ;  De  Vries  v.  Conklin,  22 
Mich.  255. 

*  Hatz's  Appeal,  4  Wright,  Pa.  209 ;  Bayler  v.  Commonwealth,  snpra ; 
Stone  V.  Montgomery,  35  Missis.  83;  Ly tie's  Appeal,  12  Casey,  Pa.  131; 
Bartlett  o.  Bartlett,  4  Allen,  440. 

'  Gen.  Stats,  c.  108,  §  3. 
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• 

come  surety  for  lier  husband,  yet  a  general  consideration  is  not 
sufficient,  it  must  be  some  benefit  to  her  or  her  estate.^  An 
illustration  of  this  occurs  in  the  case  of  a  bail  bond,  the  surety 
upon  which  is  on  general  principles  liable,  but  not  so  the  wife 
in  Massachusetts  if  she  becomes  surety ;  because  the  benefit, 
whatever  it  is,  does  not  accrue  to  her  or  her  estate.^  Probably 
now,  in  Massachusetts,  this  rule  is  changed,  by  virtue  of  a  re- 
cent statute  quoted  in  a  preceding  chapter.^  And  this  rule  did 
not  before  prevail  as  to  a  mortgage  of  the  wife's  land  to  secure 
her  husband's  debt ;  where,  though  the  personal  undertaking 
with  him  might  be  void  as  to  her,  yet  the  mortgage  was  good, 
since,  by  statute,  the  wife  joining  with  her  husband  could  con- 
vey her  lands,  irrespective  of  the  sort  of  consideration.*  In 
Michigan,  a  doctrine  prevails  not  unlike  what  was  held  under 
the  Massachusetts  statute ;  the  married  woman  not  being  liable 
as  surety  for  her  husband,  unless  some  consideration  moves 
to  her.  Said  Cooley,  J. :  "  The  statute  neither  in  terms 
authorizes  a  married  woman  to  make  herself  liable  personally 
for  the  debt  of  another,  nor,  where  no  consideration  moves  to 
her,  can  it  be  presumptively  for  her  benefit.  It  was  no  part 
of  the  design  of  the  statute  to  relieve  her  of  common-law  dis- 
abilities for  any  such.purpose.  These  disabilities  are  removed 
only  so  far  as  they  operated  unjustly  and  oppressively  ;  beyond 
that,  they  are  suffered  to  remain.  Having  been  removed  with 
the  beneficent  design  to  protect  the  wife  in  the  enjoyment  and 
disposal  of  her  property  for  the  benefit  of  herself  and  her  fam- 
ily, the  statute  cannot  be  extended  by  construction  to  cases  not 
embraced  by  its  language,  nor  within  this  design."  ^  The  like 
is  held  in  some  of  the  other  States,^  but  these  illustrations  will 
suffice. 

1  Athol  Machine  Co.  v.  Fuller,  107  Mass.  437. 

*  Yale  V.  Wbeeloek,  109  Mass.  502.  '  Ante,  §  233. 

*  Bartlett  v.  Bartlett,  4  Allen,  440. 

»  De  Vries  v.  Conklin,  22  Mich.  266,  259. 

*  Perkins  v.  Elliott,  8  C.  E.  Green,  526 ;  Wolf  v.  Van  Metre,  23  Iowa, 
397;  Wo]£r  v.  Van  Metre,  19  Iowa,  134;  Coats  v.  McKee,  26  Ind.  223; 
Hoker  v.  Boggs,  63  III.  161 ;  Schmidt  v.  Postel,  63  Ul.  58. 
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§  876.  Further  Topics  :  — 

Under  a  Power.  —  A  wife,  acting  under  a  power,^  may  make 
the  conveyance  as  well  to  her  husband  as  to  a  third  person.* 
At  the  same  time  the  particular  terms  of  the  power  may  be 
such  as  to  exclude  the  operation  of  a  general  principle  like 
this.  Thus,  where  the  power  in  a  deed  of  lands  to  a  married 
woman  authorized  the  husband  to  sell  and  convey  the  property 
with  the  concurrence  of  the  wife,  this  was  held  not  to  contem- 
plate a  conveyance  from  the  husband  to  the  wife,  but  only  some 
conveyance  by  him  and  her  to  a  stranger.^ 

§  377.  ABsanlt  and  Battery  —  Slander  —  Sue  Hnsband.  —  Un- 
der the  New  York  statutes  it  has  been  held,  that  a  married 
woman  cannot  sue  her  husband  for  assault  and  battery  or 
slander.  The  Act  of  1860  provided,  in  §  7,  among  other  things, 
that  ^^  any  married  woman  may  bring  and  maintain  an  action 
in  her  own  name  for  damages  against  any  person  or  body  cor- 
porate  for  any  injury  to  her  person  or  character,  the  same  as 
if  she  were  sole ;  and  the  money  received  upon  the  settlement 
of  any  such  action,  or  recovered  upon  a  judgment,  shall  be  her 
sole  and  separate  property."  These  words,  it  was  admitted,  are 
broad  enough  to  cover  these  actions ;  but,  on  the  other  hand, 
the  policy  and  general  purpose  of  the  statutes  extending  the 
rights  of  married  women  are  opposed,  and  they  must  prevail 
over  general  words  plainly  introduced  for  another  purpose.^ 
Of  course,  this  sort  of  doctrine  does  not  prevent  the  wife  from 
maintaining  other  suits  against  the  husband.^  It  has  been 
deemed,  however,  that  the  policy  of  the  law  is  against  extend- 
ing the  authority  of  wives  to  sue  their  husbands.^ 

1  Ante,  §  189-195. 

'  Hoover  v.  The  Samaritan  Society,  4  Whart.  445. 
'  PoweU  0.  Powell,  5  Bush,  619. 

^  Longendyke  v,  Longendyke,  44  Barb.  366;  Freethy  v.  Freethy,  42 
Barb.  641. 

*  Jones  V.  Jones,  19  Iowa,  236;  Thorns  v.  Thorns,  45  Missis.  268.  Under 
the  Pennsylvania  Act  of  April,  11,  1848,  a  married  woman  cannot  maintain 
against  her  husband  an  action  of  debt  on  a  contract  made  during  the  cov- 
erture.   Ritter  V.  Ritter,  7  Casey,  Pa.  896. 

*  Matson  o.  Matson,  4  Met  Ky.  262. 
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CHAPTER  XXVIII. 

THE  CAPACITY  OF  THE  WIPE  TO  ACT  BY  AGENT. 

§  378.  Under  tba  Old  Law.  —  It  would  seem,  in  reason,  that, 
to  the  extent  of  the  wife's  power  to  perform  legal  acts,  she  may 
proceed  therein  as  well  by  agent  as  personally.  But  the  old 
books  cast  more  or  less  doubt  upon  this  general  proposition  ; 
indeed,  it  is  plain  that,  upon  the  older  authorities,  it  would 
require  qualification. 

§  379.  Modem  Law.  —  Story  puts  the  doctrine  thus :  ^'  In 
general  it  may  be  stated,  as  a  rule  of  the  common  law,  that, 
whenever  a  person  has  a  power,  as  owner,  or  in  his  own  right, 
to  do  a  thing,  he  may  do  it  by  an  agent.  Every  person,  there* 
fore,  of  full  age,  and  not  otherwise  disabled,  has  a  complete 
capacity  for  this  purpose.  But  infants,  married  women,  idiots, 
lunatics,  and  other  persons  not  sui  jurisy  are  either  wholly  or 
partially  incapable  of  appointing  an  agent.  Idiots,  lunatics, 
and  other  persons  not  sui  Juris^  are  wholly  incapable  ;  and  in- 
fants and  married  women  are  incapable,  except  under  special 
circumstances.  Thus,  for  example,  an  infant  may  authorize 
another  person  to  do  any  act  which  is  for  his  benefit ;  but  he 
cannot  authorize  him  to  do  an  act  which  is  to  his  prejudice. 
If,  therefore,  an  infant  should  make  a  letter  of  attorney  to  an- 
other, to  take  livery  of  lands  on  a  feoflFment  to  him,  it  will  be 
good  ;  for  it  will  be  intended  to  be  for  his  benefit.  But  if  an 
infant  should  make  a  feoffinent,  and  execute  a  letter  of  attorney 
to  another,  to  make  livery  in  his  name  to  the  feoffee,  it  will  be 
void ;  for  such  feoffment  and  livery  will  be  intended  to  be  to 
his  prejudice.  So,  in  regard  to  married  women,  ordinarily 
they  are  incapable  of  appointing  an  agent  or  attorney ;  and, 
even  in  case  of  a  joint  suit  at  law,  an  appointment  of  an  at- 
torney by  a  married  woman  is  void ;  and  her  husband  may 
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make  an  attorney  for  both.  But  where  a  married  woman  is 
capable  of  doing  an  act,  or  of  transferring  property  or  rights 
with  the  assent  of  her  husband,  there,  perhaps,  she  may,  with 
the  assent  of  her  husband,  appoint  an  agent  or  attorney  to  do 
the  same.  So  with  regard  to  her  separate  property,  she  may, 
perhaps,  be  entitled  to  dispose  of  it,  or  to  incumber  it,  through 
an  agent  or  attorney ;  because  in  relation  to  such  separate 
property  she  is  generally  treated  as  a  feme  sole.  I  say,  per- 
haps ;  for  it  may  admit  of  question ;  and  there  do  not  seem 
to  be  any  satisfactory  authorities  directly  on  the  point."  ^ 

§  880.  American  Precedents  —  'Wife  in  Court.  —  Looking  into 

the  American  cases,  we  find  more  or  less  utterances  from  the 
courts,  seeming  to  deny  to  the  wife  the  power  to  act  by  attor- 
ney even  in  things  where  she  can  act  personally.^  Thus,  in  a 
Delaware  case  it  was  said,  that  '^  a  married  woman  cannot 
execute  a  letter  of  attorney ;  "  consequently,  where  a  judgment 
had  been  rendered  against  husband  and  wife  on  her  warrant 
of  attorney,  it  was  set  aside.^  So,  in  Pennsylvania  it  was  said, 
that,  "  by  law,  the  wife  is  incompetent  to  execute  a  writing 
obligatory,  or  a  warrant  to  confess  judgment ;"  and,  where 
judgment  had  been  entered  on  her  warrant,  executed  jointly 

*  Story  on  Agency,  §  6. 

■  Whitmore  ».  Delano,  6  N.  H.  543. 

'  Henchman  o.  Roberts,  2  Hairing.  Del.  74.  Such  a  judgment  is  Toid 
as  to  the  wife ;  but,  as  held  in  New  York,  it  can  stand  against  the  husband. 
Brittin  v.  Wilder,  6  Hill,  N.  Y.  242.  Still  the  Delaware  doctrine  is,  that, 
if  a  husband  and  wife  execute  a  bond  and  warrant  of  attorney  to  confess 
judgment,  the  judgment  cannot  be  entered  against  either,  —  not  against  the 
wife,  for  the  reason  given  in  our  text ;  and  not  against  the  husband,  because 
it  then  would  not  follow  the  tenor  of  the  bond.  Mendenhall  o.  Springer,  3 
Harring.  Del.  87.  It  is  believed  to  be  sound  doctrine,  that  the  wife  cannot, 
by  any  writing  which  she  may  execute  out  of  court,  subject  herself  to  a  judg- 
ment in  court.  Stevens  v.  Dubarry,  Minor,  379 ;  Patton  v.  Stewart,  19  Ind. 
238.  Still,  if  this  is  so,  it  proves  nothing  as  to  her  capacity  to  act  by 
agent.  In  the  criminal  law,  for  instance,  if  any  person,  man  or  woman, 
under  coverture  or  not,  would  be  convicted  on  an  indictment  without  a  trial, 
the  course  is  to  go  personally  into  court  and  there  to  plead  guilty ;  it  cannot 
be  done,  unless  in  the  case  of  some  slight  misdemeanors,  through  an  agent. 
See,  also.  First,  &c.,  Bank  v.  G&rlinghouse,  63  Barb.  616. 
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with  her  hnsband,  and  pursuant  to  it  her  land  had  been  sold 
during  the  coverture,  the  court  held  that  her  title  was  not  di- 
vested by  the  sale.^    And  these  points,  thus  adjudged,  relating 
as  they  do  to  the  course  of  procedure  in  courts,  are  undoubtedly 
good  in  the  law,  at  least  as  it  stood  before  the  late  statutory 
modifications  took  place.    They  refer,  in  fact,  to  an  attempt  to 
bind  the  woman  in  court  by  what  she  does  out  of  court.   And  a 
wife  could  not  even  appear  in  court  by  attorney,^  unless  under 
the  protection  of  her  husband  or  next  friend.^    But,  after  a 
suit  has  once  been  duly  instituted,  husband  and  wife  may  ap- 
pear together  by  "  their "  attorney ;  for,  as  was  observed  by 
Taylor,  C.  J.,  in  a  North  Carolina  case,  ^^  the  husband  was 
obliged  to  join  in  the  plea  with  his  wife ;  and  the  attorney  em- 
ployed by  him  necessarily  became  the  attorney  of  both,  and 
must  have  pleaded  for  both."  ^    On  the  same  reason,  ^^  where 
husband  and  wife  bring  an  action,  they  sue  by  attorney,  but 
the  wife  cannot  make  an  attorney,  and  therefore  the  husband 
makes  an  attorney  for  both."  ^    Still,  rules  like  these  are  rap- 
idly passing  away  under  the  influence  of  modern  statutes  and 
views.   And  in  a  South  Carolina  case  it  was  observed,  that  ^^  the 
Act  of  1712  authorizes  a /erne  covert  to  appoint  an  attorney  by 
whom  she  may  maintain  an  action  either  in  her  own  name,  or 
in  the  name  of  her  husband  and  herself,  which  suit  her  hus- 
band sliall  not  be  peimitted  to  discontinue."    It  was  held,  how- 
ever, that,  where  in  aid  of  such  a  suit  the  wife  brought  her  bill 
in  equity  for  discovery,  though  she  might  proceed  in  her  own 
name  without  joining  her  husband,  yet  ^^  it  must  be  according 
to  the  practice  of  this  court,  by  her  next  friend,  who  must  be 
named  in  the  bill,  and  who  will  be  responsible  for  the  costs."  ® 
§  881.  Continued.  —  In  a  Maryland  case  it  was  said,  that, 

'  Caldwell  v.  Walters,  6  Harris,  Pa.  79.    And  see  the  last  note. 
«  1  Chit.  PI.  428. 

'  Fox  V.  Tooke,  34  Mimo.  509 ;  Griffith  v.  Clarke,  18  Md.  457 ;  Phillips 
17.  Burr,  4  Duer,  IIS;  Kiddeslin  v,  Meyer,  2  Miles,  295. 
^  Frazier  v.  Felton,  1  Hawks,  231. 

*  Fozwist  V.  Tremaine,  2  Saund.  212,  213. 

*  Bellinger  v.  Thomson,  2  Rich.  £q.  30,  31,  opinion  by  Dunkin,  Ch.    See, 
also,  as  to  this  statute,  Myers  o.  Griffis,  11  Rich.  660. 
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assuming  the  power  of  the  wife  to  enter  into  a  contract  with 
her  husband  for  a  separate  maintenance,  still  ^^  it  is  very  clear 
she  could  make  no  agreement  by  her  attorney."  ^  On  the  other 
handy  it  was  intimated  in  Maine,  tiiat  a  wife  may  join  her  hus- 
band in  submitting  to  the  decision  of  arbitrators  a  question 
touching  the  title  to  her  lands.  Mellen,  C.  J.,  observed : 
^'  Whatever  the  common  law  may  be  as  to  the  power  of  a  wife 
in  such  a  case,  it  is  clear  that  in  this  State  she  may  join  with 
her  husband  in  a  deed  of  conveyance  of  her  land,  and  the 
estate  will  pass.  We  do  not  at  present  perceive  why  she 
might  not  with  her  husband,  by  a  submission  of  a  question  as 
to  the  title  of  her  lauds  to  the  decision  of  arbitrators,  make 
a  contingent  disposition  of  the  land  in  this  indirect  manner. 
On  this  point  we  need  not  give  any  opinion."  ^ 

§  382.  Special  Statutes  —  General  Doctrine  at  Present  Time. — 

It  is  not  everywhere  held  among  us,  that  a  wife  whom  the 
statutes  authorize  to  convey  her  land  by  joining  in  a  deed  with 
her  husband  can  execute  the  deed  by  attorney.  But  the  ob- 
jection, where  it  prevails,  is,  not  that  she  is  incapable  of  acting 
by  attorney,  but  that  this  act,  especially  where  her  privy  exam- 
ination is  required,  is  one  which  in  its  special  nature  can  be 
performed  only  in  person.^  But  aside  from  things  resting  on 
some  special  reason  like  this,  it  is  now  the  doctrine,  accepted 
and  acted  on  everywhere,  that  a  married  woman,  as  fast  as  she 
has  separate  powers  of  action  given  her  by  statutes,  can  pro- 
ceed by  agent  as  well  as  personally.^  It  is  not  necessary  to 
collect  here  the  authorities  for  this  proposition ;  because,  inci- 
dentally", they  will  sufficiently  appear  in  the  next  chapter. 

1  WalUngsford  v.  Widlingsford,  6  Har.  &  J.  485. 

*  Weston  V.  Stuart,  2  Fairf.  326,  330. 

*  Vol.  I.  §  602 ;  Holladay  v.  Daily,  19  Wal.  606,  609.    See  Hunt  v. 
Johnson,  19  N.  Y.  279. 

*  Ante,  §  22 ;  City  Council  v.  Van  Roven,  2  McCord,  466. 
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CHAPTER  XXIX. 

THE  HUSBAND  AS  THE  AQENT  OF  THE  WIFE. 

Sbct.  888, 884.  Introduction. 

886-894.  Agency  conferred  by  Marriage. 
896-898.  By  Appointment  from  Wife. 
899.  By  Statutory  Appointment. 

§  383.  General  Dootrine.  — The  discussions  of  the  last  chap- 
ter conducted  us  to  the  proposition  that,  as  respects,  at  least, 
whatever  concerns  the  rights  conferred  under  the  late  statutes, 
the  wife  may,  to  the  extent  of  her  power  to  act,  proceed  by 
agent  the  same  as  any  other  person  may  do.  And  the  leading 
doctrine  of  this  chapter  is,  that  the  agent  may  be  her  husband, 
if  she  chooses  to  employ  him  as  such.^ 

§  884.  How  the  Chapter  divided.  —  But  there  is  ground  for 
the  further  proposition,  that,  by  virtue  of  the  marriage,  certain 
rights  of  agency  do,  under  the  unwritten  law,  accrue  to  the 
husband.  We  shall  inquire  how  this  is.  Let  us  consider, 
therefore,  I.  The  Husband's  Agency  as  conferred  by  the  Mar- 
riage itself;  II.  The  Husband's  Agency  by  Appointment  from 
the  Wife.  In  a  few  of  our  States  the  statutes  furnish  scope 
for  another  head ;  so  we  shall  consider.  III.  Th^  Husband's 
Agency  by  Statutory  Appointment. 

>  Murphy  V.  Bright,  3  Grant,  Fa.  296 ;  Buckley  v.  Wells,  33  N.  Y.  518; 
Owen  V.  Gawley,  36  N.  Y.  600 ;  Southwick  o.  Southwick,  2  Sweeny,  234, 
9  Abb.  Pr.  n.  s.  109;  McLaren  v.  Hall,  26  Iowa,  2U7 ;  Weisbrod  v.  Chicago 
and  North- western  Railway,  18  Wis.  36;  Baker  v.  Roberts,  14  Ind.  562; 
Rowell  V.  Klein,  44  Ind.  290;  Rankin  o.  West,  25  Mich.  195;  Voorhees.o. 
Bonesteel,  16  Wal.  16;  Perkins  v.  Baker,  38  Texas,  45;  Whedon  v.  Champ- 
lin,  59  Barb.  61 ;  Brownell  v.  Dixon,  37  111.  197 ;  Stoops  v.  Blackford,  3 
Casey,  Pa.  213 ;  Whitescarver  o.  Bonney,  9  Iowa,  480. 
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/.  The  Busband^s  Agency  as  conferred  hy  the  Marriage. 

• 

§  385.  In  General.  —  The  doctrine  under  this  head  is,  that 
marriage  confers  no  genera]  agency  on  the  husband ;  at  the 
same  time,  he  is  in  a  certain  sense  the  protector  of  the  wife 
and  her  interests ;  and,  where  there  are  processes  of  law,  and  in 
a  limited  degree  where  there  are  steps  to  be  taken  out  of  court, 
involving  her  interests,  in  things  concerning  which  she  has  no 
general  power  of  action,  the  husband  is  her  agent  for  the  con- 
servation of  those  interests.  This  proposition,  however,  can 
scarcely  be  shaped  so  definitely  as  to  become  a  general  princi* 
pie  ;  for  its  scope  and  limits  depend  mainly,  not  wholly,  on  the 
practice  of  the  courts.    Let  us  see,  a  little  in  detail,  how  this  is. 

§  886.  "Wife  bound  by  Proceedingi  in  Court.  —  Judicial  pro- 
ceedings, conducted  and  entered  of  record  in  due  form,  without 
fraud,  bind  the  parties  to  them,  whether  those  parties  are  ca- 
pable of  binding  themselves  out  of  court  or  not.  It  is  so,  for 
example,  where  an  insane  person  takes  a  cause  into  court  In 
the  words  of  Lord  Coke,  ^^  all  acts  which  he  doth  in  a  court  of 
record,  either  concerning  his  lands  or  goods,  shall  bind  him- 
self and  all  others  for  ever."  ^  So  it  is  likewise  with  a  woman 
under  coverture.  ^^  Married  women,"  said  Buffin,  J.,  sitting  in 
the  North  Carolina  court,  '^  are  bound  by  judgments  at  law 
as  much  as  other  persons,  with  the  single  exception  of  judg* 
ments  allowed  by  the  fraud  of  the  husband  in  combination 
with  another."  * 

§  387.  niiutrationa  of  Husband  binding  "V^ife  as  her  Agent 
from  Neoesaity  —  Attorney  in  Court.  —  As  we  saw  in  the  last 
chapter,^  the  wife  has,  it  is  said,  no  power  under  the  unwritten 
law  to  appoint  an  attorney.^  But  she  may  be  a  plaintiff  or  de- 
fendant in  a  suit,  when  joining  or  joined  with  her  husband ; 
and,  as  she  must  be  represented  there,  and  the  proceedings 
will  bind  her,  her  husband,  as  we  saw  also,^  has  the  power, 

1  Beverley's  Case,  4  Co.  123  6. 

*  Green  p.  Branton,  1  Dev.  £q.  500,  504. 

»  Ante,  §  380.  *  Wilson  w.  Riche,  Yelv.  1. 

*  Ante,  §  380. 
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* 

derived  from  the  marital  relation,  to  appoint  an  attorney  for 
her,  together  with  himself.^ 

§  388.  Continued.  —  But  the  doctrine  goes  farther.  Under 
the  rules  of  the  unwritten  law,  when  a  wife  is  sued  with  her 
husband,  the  process  need  not  be  served  on  her ;  a  service  on 
him  alone,  for  both,  is  sufficient.^  And  the  husband  must 
appear  for  both.^  This  he  may  do  by  attorney.*  While  the 
answer  is  in  the  usual  course  joint,  there  are  circumstances  in 
which,  in  a  court  of  equity,  she  will  be  permitted  to  put  in  her 
separate  answer.^  In  the  Illinois  court.  Skinner,  J.,  stated  the 
practice  thus :  '^  Where  married  women  ai*e  interested,  the 
general  rule  is,  that  their  husbands  must  be  joined  with  them 
as  defendants  ;  and  the  husband  may  answer  for  himself  and 
wife,  unless  her  personal  answer  be  required,  or  the  court,  on 
application  on  her  behalf  or  that  of  her  husband,  or  of  some 
other  party,  for  cause  appearing,  should  otherwise  order. 
Where  the  married  woman  has  a  separate  or  distinct  interest 
in  the  subject-matter  of  the  bill,  where  her  interest  is  adverse 
to  that  of  the  husband,  where  the  husband  does  not  fairly  make 
defence,  or  for  other  cause  shown,  the  court  will,  on  her  appli- 
cattoA,  order  that  she  be  at  liberty  to  answer  and  defend  sepa- 
rately." *  If  the  action  is  at  law,  Chitty  says :  "  In  general, 
when  the  defence  is  in  its  nature  joint,  several  defendants  may 
join  in  the  same  plea,  or  they  may  sever,  without  committing 
the  fault  of  duplicity  in  pleading ;  and  one  defendant  may  plead 
in  abatement,  another  in  bar,  and  the  other  may  demur ;  ex- 
cept in  an  action  against  husband  and  wife,  when  the  husband 
must  join  in  the  plea  with  his  wife."  ^ 

^  Benjamin  v.  Bartlett,  3  Misso.  86. 

*  McCuUough  V,  Boyce,  1  Bailey,  521 ;  Foote  t;.  Lathrop,  53  Barb.  183 ; 
King  V.  McCampbell,  6  Blackf.  435. 

*  Collard  o.  Smith,  2  Beasley ,  43 ;  Wolf  v.  Banning,  8  Minn.  202 ;  Lath- 
rop  0.  Heacock,  4  Lans.  1. 

*  English  0.  Roche,  6  Ind.  62,  64. 

*  Collard  v.  Smith,  sapra ;  Wolf  v.  Banning,  supra ;  Leavitt  v.  Cruger, 
1  Paige,  421,  422. 

<  Getzler  o.  Saroni,  18  111.  511,  517. 
7  1  Chit.  PL  565,  566. 
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§  389.  Contfnued — Service  of  Prooewi.  —  Though,  as  a  gen- 
eral rule,  in  a  suit  against  husband  and  wife  process  need  be 
served  only  on  the  husband  as  just  stated,  yet,  in  equity,  if  a 
proceeding  against  her  is  in  respect  of  her  separate  estate,  and 
the  husband  is  a  mere  nominal  party,  the  subpoena  must  be 
served  on  her ;  ^  the  law,  it  is  seen,  does  not  in  such  a  case 
make  him  her  agent  to  receive  the  summons.  The  same  rule 
also  applies  where  the  subject-matter  of  the  bill  is  the  wife's 
inheritance  in  realty.^  And  so,  where  the  proceeding  is  in  a 
court  of  law,  under  modern  legislation ;  if  it  concerns  the 
wife's  separate  equitable  or  statutory  estate,  process  must  be 
served  separately  on  her.^  And  as  concerns  property  of  this 
sort,  the  husband  is  not  the  agent  of  the  wife  to  waive  summons 
or  service,*  or  to  acknowledge  service.*  In  cases  in  which  there 
must  be  a  separate  service  on  the  wife,  there  must  be  the  same 
also  on  the  husband  ;  for  service  on  her  is  not  service  on  him, 
even  where  the  parties  are  living  apart,  and  the  right  in  ques- 
tion is  vested  in  her.^  Nor  can  she  appear  in  court  for  her 
husband,  except  as  his  actual  agent.^ 

§  390.  Management  of  Suit  —  Judgment.  —  It  is  perceived, 
therefore,  that,  within  certain  recognized  limits,  the  husband 
is  the  sole  master  of  the  litigation  where  he  and  his  wife  ap- 
pear in  court  together.  Thus  it  was  held  in  Ohio,  that,  in  an 
action  against  husband  and  wife  for  assault  and  battery  com- 
mitted by  her,  the  husband  has  the  exclusive  control  and 
management  of  the  defence,  and  the  court  will  not  disturb  a 
compromise  or  confession  of  judgment  entered  into  by  him, 
merely  because  he  acted  without  the  wife's  consent.  Said  J. 
R.  Swan,  C.  J., ''  The  husband  and  wife  are  deemed,  in  many 
respects,  one  person  in  law.  When  sued  jointly,  and  for  a 
cause  of  action  which  cannot  be  maintained  except  by  showing 

*  Leavitt  o.  Cruger,  1  Paige,  421,  422. 

*  Work  V,  Doyle,  3  Ind.  436 ;  See,  however,  McCallough  o.  Wilson,  9 
Harris,  Pa.  436.  441. 

'  Figgott  17.  Snell,  69  111.  106 ;  Lathrop  v,  Heacock,  4  Lans.  1. 

*  Treadwell  v,  Uerndon,  41  Missis.  38. 

*  Moore  v.  Wade,  8  Kan.  380. 

*  Hess  9.  Cole,  3  Zab.  116.  '  Hughes  v.  Mulvey,  1  Sandf.  92. 
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a  joint  liability,  and  in  which  they  must  jointly  plead,  and 
one  joint  judgment  must  be  rendered  against  them,  there  is 
necessarily  a  unity  which  cannot  be  severed.  In  such  case,  if 
any  separate  control  over  the  action  can  be  recognized  in  the 
wife,  it  can  only  be  done  by  making  the  rights  and  power  of 
the  husband  subservient  to  her.  If  the  wife  may  control  the 
conduct  of  the  action  or  defence  in  one  way,  and  the  husband 
may  also  control  the  action  or  defence  in  another  and  different 
way,  it  must  be  done  by  permitting  them  to  plead  separately, 
and  to  sever  in  the  trial.  This  would  do  if  the  cause  of  action 
were  .such  that  separate  and  different  judgments  could  be  ren- 
dered against  them.  But  in  an  action  like  the  one  before  us, 
the  judgment  must  be  single  and  joint ;  and,  whatever  might 
be  the  result  of  a  separate  defence  made  by  the  wife  contrary 
to  the  wishes  of  the  husband,  he  would  be  ultimately  liable, 
jointly  with  her,  for  the  costs,  expenses,  and  judgment  against 
her.  After  all,  it  is  a  question  whether  the  wife  shall  control 
the  husband,  or  the  husband  shall  control  the  wife,  where  there 
is  a  unity  of  interest,  and  they  differ.  We  are  not  yet  pre- 
pared to  depart  from  the  old  rule,  which  makes  the  ^husband 
the  head  of  the  wife.  And  such  is  the  common  law.  Hence, 
when  sued  jointly,  service  of  process,  at  common  law,  was 
sufficient  on  the  husband  alone ;  and  he  could  .  appear  and 
confess  judgment  for  both."  ^ 

§  391.  Continuecl  —  lamits  of  Dootrlne  —  Fraud.  —  Out  of  the 
foregoing  discussion,  the  reader  can  easily  gather  the  limits 
of  the  doctrine  which  puts  the  wife  in  the  power  of  the  husband 
when  the  two  appear  in  court  together.  If  her  interests  are 
not  necessarily  linked  to  his,  and  they  are  sufficiently  manifest, 
the  court  will  protect  them  as  far  as  it  may.^  True,  under  the 
established  rules,  the  husband,  it  would  seem  on  first  view,  and 
perhaps  really,  can  bring  financial  ruin  on  the  wife  by  sub- 
mitting to  claims  against  her,  and  suffering  judgments  which 
will  bind  her  estate,  and,  under  the  laws  perhaps  of  some  of 
our  States,  her  person  also.    But  she  has  this  partial  protection, 

1  Coolidge  V.  Parris,  8  Ohio  State,  594,  697,  698. 
*  Dandridge  v.  Minge,  4  Rand.  897. 
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that  the  same  judgments  will  bind  him  likewise ;  and,  if  suf- 
fered by  him  through  collusion  with  the  party  bringing  the 
suits,  they  will  be  void  as  against  her  for  the  fraud.  If  the 
adversary  is  not  to  blame,  his  rights  require  protection ;  and, 
in  the  language  of  Buffin,  J.,  he  '^  will  not  be  made  to  suffer  the 
consequences  of  her  making  a  bad  choice  of  her  husband.  It 
is  precisely  like  the  husband  letting  the  statute  of  limitations 
run  against  the  wife.     It  binds  her."  ^ 

§  892.  Things  partly  or  fully  in  Pais.  —  Tliere  are  things,  not 
exactly  in  court,  which  still  are  governed  by  the  like  law  of  neces- 
sity. Thus,  as  the  wife  cannot  bring  a  suit  at  law  without  join- 
ing the  husband  as  plaintiff  with  her,  and  as  he  has  the  power 
to  refuse  to  be  joined,  and  as  he  cannot  sue  on  her  account 
without  joining  her  with  him,  it  follows  that  he  has  the  right 
to  direct  whether  the  suit  shall  be  brought  or  not.  Suppose, 
then,  that  before  marriage  and  while  the  wife  was  an  infant 
she  had  conveyed  away  lands ;  after  marriage,  and  her  majority, 
the  husband  may  bring  a  suit  in  their  joint  names,  to  recover 
back  the  propei-ty  and  annul  the  conveyance.  Thus,  in  an 
important  matter,  the  husband  has  the  power  to  elect  for  her 
to  do  a  thing  which  the  general  law  permits  her  to  do  or  decline 
as  she  pleases.  ^^  After  her  marriage,"  said  Shepley,  C.  J., 
<^  she  could  properly  act  only  in  connection  with  her  husband. 
Their  uniting  in  this  suit  is  equivalent  to  an  entry  for  such 
a  purpose."  ^  But  this  doctrine,  the  reader  perceives,  is  simply 
one  of  necessity.  Growing  out  of  this  necessity,  we  have  the 
doctrine,  accepted  by  some  courts,  that,  if  the  wife  is  to  elect 
between  money  and  lands, ''the  husband,"  in  the  words  of 
Lewis,  C.  J.,  "  by  virtue  of  his  marital  power,  may  exercise 
the  right  of  election  for  his  wife  ;  and,  in  such  case,  she  be- 
comes the  owner  of  the  land  in  fee-simple,  subject  to  his  life- 
estate."  ^    There  is  here,  perhaps,  a  necessity  which  places  the 

>  Green  v.  Branton,  1  Dev.  Eq.  600,  505. 

*  Chadbourne  v.  Rackliff,  30  Maine,  354,  361. 

'  Shallenberger  v,  Ashworth,  1  Casey,  Pa.  152,  153.  But  see,  as  per- 
haps contrary  to  this,  Dandridge  v.  Minge,  4  Band.  397,  403.  See,  also, 
Owen  V.  Hancock,  1  Head,  563. 

828 


Ch.  XXIX.]         HUSBAND  AS  WIFE'S  AGENT.  §  895 

election  within  the  power  of  the  hnsband,  under  the  rules  of 
the  unwritten  law ;  because,  of  course,  he  can  accept  or  reject 
the  personal  estate  as  he  pleases,  since  this  is  to  come  to  him, 
and  the  exercise  of  this  right  is  in  its  consequences  an  election 
as  to  the  whole: 

§  393.  Continued  —  Accept  Deed.  — So,  it  is  truly  said,  a 
liusband  is  by  law  authorized  to  accept  a  deed  for  his  wife, 
whereby  an  estate  will  vest  in  her.  This,  too,  is  a  proposition 
of  necessity  ;  for,  as  by  the  common  law  the  wife  had  no  ca^ 
pacity  of  choice,  if  the  husband  could  not  choose  for  her  she 
would  lose  an  estate.  Or,  as  Handy,  J.,  said  in  the  Mississippi 
court,  if  the  deed  were  '^  legally  delivered  to  the  husband  and 
accepted  by  him  for  his  wife,  the  law  would  presume  an  accept- 
ance by  her  ;  because  it  was  for  her  benefit,  and  he  occupied  a 
relation  to  her  that  would  authorize  him  to  accept  a  deed  for 
her."  1 

§  394.  Continiied  —  Arbitration  —  Division  Fence.  —  But,  be- 
yond doctrines  like  those  already  stated  under  this  sub-title, 
the  husband  has  no  marital  authority  to  be  his  wife's  agent. 
For  example,  he  can  submit  to  arbitration  a  thing  which  he 
can  dispose  of  in  her  right,  but  what  he  cannot  dispose  of  he 
cannot  thus  submit.^  An  award  of  arbitrators,  on  his  sub- 
mission, will  not  bind  her  inheritance  on  his  decease.^  And  if 
there  is  land  which  is  the  separate  estate  of  the  wife,  the  hus- 
band's acquiescence  in  division  fences  and  boundaries  will  not 
bind  her.^  As  between  the  wife  and  third  persons,  such  an 
act  of  the  husband's  as  the  building  of  a  fence  may  inure  to 
her  benefit,  being  presumably  done  by  him  as  her  agent.^ 

II.  The  HusbancPs  Agency  by  Appointment  from  the  Wife. 

§  395.  In  Oeneral.  —  Starting  from  the  proposition,®  that  the 
wife  may  empower  as  well  her  husband  as  any  other  person  to 

>  McGehee  v.  White,  31  Missis.  41,  46. 

>  Fort  p.  Battle,  13  Sm.  &  M.  133,  137. 

'  Milner  o.  Turner,  4  T.  B.  Monr.  240,  247. 

♦  Sawyer  v.  Coolidge,  34  Vt.  303. 

*  Swain  v.  Duane,  48  Cal.  358.     See  ante,  §  292.  *  Ante,  §  383. 

329 


§  896  STATUTORY  MODIFICATIONS.  [Bk.  m. 

be  her  agent,  we  arrive  at  the  fuller  expression  of  the  doctrine, 
that  he  may  hold  the  agency  by  express  written  or  verbal  ap- 
pointment,^ or  by  implication  derived  from  a  course  of  deal- 
ing,^ or  by  deed,^  the  same  as  any  other  person.  And  the 
consequences  will  be  the  same  ;  as,  for  example,  if  the  husband 
acting  as  agent  for  the  wife  exchanges  her  property  for  other, 
the  property  thus  received  by  him  becomes  hers.* 

§  396.  Bvidences  of  Implied  Agency.  —  Having  seen,  there- 
fore, that  the  husband  is  agent  as,  and  only  as,  any  other  per- 
son would  be  if  appointed  by  the  wife  in  the  same  way,  we 
might  leave  the  subject  to  be  traced  out  by  the  reader  in  other 
books,  wherein  the  general  law  of  agency  is  discussed ;  were 
it  not  that,  from  the  confidences  which  the  marriage  creates, 
spring  some  considerations  demanding  special  notice.  Un- 
der various  circumstances  an  unmarried  woman,  by  permit- 
ting another  person  to  possess  and  use  her  property,  would  be 
bound  by  any  disposition  he  might  make  of  it  on  the  ground  of 
presumed  agency,  where,  should  a  husband  do  the  same  thing, 
the  agency  ought  not  to  be  inferred.  And  the  reason  is,  that 
the  relationship  of  husband  and  wife  implies  a  certain  occu- 
pancy of  her  property  by  him,  not  falling  within  what  would 
be  the  ordinary  courae  of  things  if  the  relationship  did  not 
exist.  Thus  it  was  laid  down  in  Indiana,  that,  while  the  wife 
might  constitute  the  husband  her  agent,  yet,  in  the  language 
of  BusKirk,  J.,  ^^  to  establish  this,  the  evidence  must  be  clear 
and  satisfactory,  and  sufficiently  strong  to  explain  and  remove 
the  equivocal  character  in  which  she  is  placed  by  reason  of  her 
relation  of  wife."  *  Another  form  of  the  doctrine  appears  in 
an  Iowa  case.    There  it  was  laid  down,  that,  where  the  wife's 

1  Doming  v.  Bailey,  2  Rob.  N.  Y.  1 ;  Brownell  v.  Dixon,  37  HI.  197 ; 
Southwick  V.  Southwick,  9  Abb.  Pr.  N.  s.  109. 

>  Fowler  v.  Seaman,  40  N.  Y.  692 ;  Anderson  v.  O'Reilly,  54  Barb.  620  ; 
Bank  of  Albion  v.  Bums,  46  N.  Y.  170. 

'  Woodman  v.  Neal,  48  Maine,  266 ;  Weiabrod  v,  Chicago  and  North- 
western Railway,  18  Wis.  35. 

*  Pike  V.  Baker,  53  HI.  163;  Doming  v.  Bailey,  2  Rob.  N.  Y.  1. 

*  Rowell  9.  Klein,  44  Lid.  291,  293.  See  Brownell  v.  Dixon,  37  lU. 
197. 
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subsequent  ratification  of  the  husband's  act  is  relied  upon  in 
proof  of  the  agency,  the  evidence  must  be  of  a  stronger  and 
more  satisfactory  character  than  would  be  suJ9icient  to  estab- 
lish a  ratification  between  other  persons,  or  a  ratification  by 
the  husband  of  the  act  of  the  wife  as  agent.  "  And  this," 
said  Cole,  J.,  "  is  for  the  reason  that  (in  the  general  experi- 
ence of  the  past  at  least,  if  not  in  the  philosophy  of  the  pres- 
ent), the  wife  is  under  the  control  of,  and  subordinate  to,  the 
husband ;  and  neither  good  law  nor  sound  reason  will  require 
the  wife  to  destroy  the  peace  of  her  family  and  endanger  the 
maiTiage  relation  by  open  repudiation  or  hostile  conduct  toward 
her  husband,  in  order  to  save  her  property  from  liability  for 
his  unauthorized  contracts."  ^ 

§  397.  Continiied.  —  Again,  it  is  not  expected  that  husband 
and  wife  will  deal  together  with  the  same  nice  accuracy  as 
third  persons.  If,  therefore,  the  wife  sees  improvements  being 
put  on  her  real  property  by  order  of  her  husband,  she  very 
oilen,  in  the  ordinary  course  of  things,  has  reason  to  suppose 
that  he  is  proceeding  at  his  own  charges  for  her  benefit.  Con- 
sequently the  presumption  that  he,  ordering  them,  is  her  agent, 
and  she  is  to  make  payment  for  them  to  the  person  who  pro- 
vides the  materials  and  labor,  is  not  precisely  what  it  would 
be  if  there  were  no  marriage  relation  in  the  case.  There  can 
probably  be  no  exact  rule  on  this  subject,  involving  circum- 
stances varying  with  the  cases,  but  the  general  consideration  is 
important.^ 

§  898.' Effect  of  Agency. — If  the  agency  is  established  in 
matter  of  fact,  its  effect,  construction,  and  the  like,  are  the 
same  as  of  any  agency  between  other  persons.  It  is  so  also  of 
the  effect  of  a  performance,  by  the  husband,  of  acts  of  agency 
without  due  authority.^    For  example,  if  the  woman  is  a  trader, 

>  McLaren  v.  Hall,  26  Iowa,  297,  ;J05. 

■  See  ante,  §  218,  220;  Johnson  v.  Parker,  3  Dutcher,  239;  McLaren  v. 
Hall,  26  Iowa,  297 ;  Cater  v.  Eveleigh,  4  Des.  19. 

'  Merrick  v.  Pii|mley,  99  Mass.  566 ;  Bank  of  Albion  v.  Bums,  46  N.  Y. 
170 ;  Swain  9.  Duane,  48  Cal.  858 ;  Whitescarver  v.  Bonney,  9  Iowa,  480 ; 
McKinney  o.  Hamilton,  1  Smith,  Pa.  63 ;  Talman  v.  Hawxhurst,  4  Duer, 

331 


§  899  STATUTORY  MODIFICATIONS.  [Bk.  m. 

and  intrusts  the  business  to  her  husband's  sole  management, 
bis  acts,  knowledge,  and  intention  in  refefence  thereto  must 
be  considered  as  her  acts,  knowledge,  and  intentions.^  And  if 
he  mingles  fraud  with  his  transactions,  yet  she  accepts  the 
benefit  of  them,  the  fraud  becomes  hers,  and  for  it  she  is  re- 
sponsible.^ Tlie  same  is  true  of  other  burdens  which  he 
assumes  for  her,  while  she  accepts  the  benefits.^  So  the  hus- 
band's admissions,  like  those  of  any  other  agent,  cannot  be 
received  in  evidence  against  the  wife  after  the  transaction  is 
ended.^ 

m.  The  Susband^s  Agency  by  Statutory  Appointment. 

§  399.  In  General.  —  It  need  only  be  said  under  this  head, 
that,  as  we  have  already  seen,^  the  statutes  of  -some  States 
have  made  the  husband  trustee  of  the  wife's  statutory  estate, 
or  committed  the  management  of  it  to  him,  in  which  case  he 
becomes,  in  a  certain  sense,  her  statutory  agent.  A  few  cases 
will  be  referred  to  in  a  note,^  illustrating  the  subject. 

221 ;  Manderbach  o.  Mock,  6  Casey,  Pa.  43 ;  Glover  v,  Alcott,  11  Mich. 
470;  Wilson  v,  Loomis,  55  III.  352;  Dean  o.  Bailey,  50  Dl.  481;  Toulmin 
0.  Heidelberg,  82  Missis.  268 ;  Wylly  v.  Collins,  9  Oa.  223 ;  Woodman  o. 
Neal,  48  Maine,  266;  Mitchell  v.  Mitchell,  35  Missis.  108;  Van  Arsdale  v. 
Joiner,  44  Ga.  173;  Lucas  v.  Kemodle,  2  Ala.  199;  Tucker  v.  Bradley,  83 
Vt.  324;  Atwood  v.  Meredith,  37  Missis.  635;  Young's  Estate,  15  Smith, 
Pa.  101;  Lawson's  Appeal,  11  Harris,  Pa.  85 ;  Prendergast  v.  Borst,  7  Lans. 
489;  Peck  o.  Hendershott,  14  Iowa,  40;  Buckley  o.  Wells,  33  N.  T.  518; 
Voorhies  v.  Bonesteel,  7  Blatch.  495;  Atwater  v,  UnderhiU,  7  Q.  £.  Green, 
599 ;  Hobensack  o.  Hallman,  5  Harris,  Pa.  154. 

>  Graham  o.  Stark,  3  Benedict,  520. 

■  Graves  v.  Speir,  58  Barb.  349 ;  Warner  «.  Warren,  46  N.  T.  228 ;  An- 
derson 0.  O'Reilly,  54  Barb.  620;  Lindner  v.  Sahler,  51  Barb.  322;  Porter 
V.  Mount,  45  Barb.  422;  Smither  9.  Calvert,  44  Ind.  242. 

'  Widner  v.  Lane,  14  Mich.  124 ;  Woodward  o.  Lindley,  43  Ind.  333. 

*  Livesley  v.  Lasalette,  ^8  Wis.  38 ;  Pierce  o.  Hasbrouck,  49  111.  23. 
»  Ante,  §  96.  97,  112,  113. 

*  Mitchell  0.  Mitchell,  35  Missis.  108 ;  Toulmin  v.  Heidelberg,  32  Missis. 
268;  Atwood  t;.  Meredith,  37  Missis.  635;  Mobley  v.  Leophart,  47  Ala.  257 ; 
O'Brien  o.  Foreman,  46  Cal.  80;  Boiling  o.  Moch,  35  Ala.  727;  Sellars  v. 
Kelly,  45  Missis.  823. 
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CHAPTER  XXX. 

THE  WIFE  AS  THE  AGENT  OF  THE  HUSBAND. 

Sect.  400, 401.  Introduction. 

402-406.  Agency  by  Vlrtne  of  Marriage. 
406-410.  By  AppointmeDt  of  Husband. 
411-414.  PreBumptions  of  Agency. 

§400.  (General    Capacity  —  Agent   for    Hnaband.  —  We   have 

seen,^  that  coverture  does  not  take  away  the  woman's  capacity 
to  be  an  agent.  She  may,  therefore,  be  an  agent  as  well  for 
her  husband  as  for  a  third  person.^  She  may,  indeed,  be  the 
agent  of  hei^  husband,  or  of  a  third  person  in  a  contract  with 
him,  or  the  mutual  agent  of  the  two.* 

§  401.  CoTirae  of  the  Chapter  —  How  divided.  —  We  shall,  in 
this  chapter,  inquire  how  far  the  marriage  itself  constitutes  the 
wife  the  husband's  agent,  consider  her  agency  by  appointment 
of  the  husband,  and  see  what  are  the  presumptions  of  agency 
as  matter  of  evidence ;  thus,  —  I.  The  Wife's  Agency  by  Vir- 
tue of  the  Marriage  ;  II.  The  Wife's  Agency  by  Appointment 
from  the  Husband ;  III.  The  Presumptions  of  Agency. 

Z.  The  Wife^s  Agency  hy  Virtue  of  the  Marriage. 

§  402.  In  (General.  —  As  a  general  rule,  the  marriage  confers 
no  agency  on  the  wife  to  perform  any  act  for  her  husband.^ 

«  Vol.  I.  §  701. 

*  Goodwin  v.  KeHy,  42  Barb.  194 ;  Sawyer  v.  Cutting,  28  Vt.  486 ;  Gray 
9.  Otis,  11  Vt  628;  Spencer  v,  Tisue,  Addison,  316;  Riley  v.  Suydam, 
4  Barb.  222 ;  Hopkins  v.  MolHnieux,  4  Wend.  466 ;  Singleton  v.  Mann,  3 
Misso.  465 ;  Ex  parte  Harlan,  39  Ala.  563 ;  Jones  v.  Jones,  3  Strob.  815. 

*  Bridsall  v.  Dann,  16  Wis.  235. 

«  De  Hay  V.  Dennis,  14  Rich.  £q.  27;  Savage  v.  Davis,  18  Wis.  608;  Web- 
ster r.  McGinnis,  5  Binn.  235 ;  Livingston  v.  Stoessel,  3  Bosw.  19 ;  Sawyer 
V.  Catting,  23  Vt.  486. 
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Thus,  for  example,  if,  under  the  common  law,  a  promissory  note 
is  made  payable  to  her,  even  during  the  coverture,  she  cannot 
pass  a  title  to  it  by  indorsement,  except  with  the  consent  of  her 
husband.^  Not  even  can  she  receive  money  due  to  her  before 
marriage  without  her  husband's  consent.^  She  cannot,  with- 
out his  consent,  make  a  valid  sale  even  of  an  article  of  personal 
property,^  or  make  any  contract  binding  him.* 

§  403.  Charge  Hnsband  for  Support.  —  As  marriage  at  the 
common  law  took  from  the  wife  all  her  own  means  of  support, 
making  even  the  labor  of  her  hands  her  husband's,  it  carried 
with  it  also  the  necessity  that  the  husband  should  support  her, 
else  she  could  not  live.  Whence  comes  the  doctrine,  that,  if 
the  husband  neglects  or  refuses  to  provide  his  wife  with  the 
^'  necessaries  "  thus  indicated,  she  is  his  agent  to  order  them 
on  his  account,  and  the  person  who  furnishes  them  can  recover 
their  value  in  assumpsit,  as  on  a  promise  from  him.^  It  is  not 
in  the  power  of  the  husband  to  take  this  agency  from  his  wife, 
though  she  may  forfeit  it  by  her  misconduct.^  This  general 
subject  is  treated  more  at  large  by  the  author  in  his  work  on 
the  Law  of  Marriage  and  Divorce. 

§  404.  NeceMity  —  Insanity  —  Neoaasaries.  —  It  is  perceived 
that  this  doctrine  comes  from  necessity,  precisely  like  the  doc- 
trine, explained  in  the  last  chapter,  making  the  husband  the 

^  Vol.  I.  §  100,  note ;  Stevens  v.  Beals,  10  Gush.  291,  292. 
.     '  Thrasher  o.  Tuttle,  22  Maine,  S35. 

'  Bain  v.  Doran,  4  Smith,  Pa.  124 ;  Brown  v.  Hannibal  and  St.  Joseph 
Railroad,  33  Misso.  309 ;  Lewis  v.  Battrick,  102  Mass.  412 ;  Dannahoe  o. 
WiUiams,  24  Ark.  264 ;  Pike  v.  Baker,  53  111.  163. 

*  Wilbur  0.  Wilbur,  13  Met.  404 ;  Dresel  t?.  Jordan,  104  Mass.  407 ; 
Whitworth  o.  Hart,  22  Ala.  343 ;  Mayse  v.  Biggs,  3  Head,  36. 

*  1  Bishop  Mar.  &  Div.  §  553, 558;  Lawes  Assump.  469;  Read  v.  Teakle, 
24  Eng.  Law  &  £q.  332 ;  Woodward  v.  Barnes,  43  Vt.  330 ;  Hughes  v. 
Chadwick,  6  Ala.  651 ;  Hall  v.  Weir,  1  Allen,  261 ;  Mayhew  v.  Thajer,  8 
Gray,  172;  Cartwright  v.  Bate,  1  Allen,  514;  Theriott  v.  Bagioli,  9  Bosw. 
578 ;  Eames  v.  Sweetoer,  101  Mass.  78 ;  Rea  v.  Durkee,  25  IlL  503. 

*  1  Bishop  Mar.  &  Div.  §  555,  560,  568-577 ;  Brown  v.  Mudgett,  40  Yt. 
68 ;  Hulta  v.  Gibbs.  16  Smith,  Pa.  360 ;  Gill  v.  Read,  5  R.  I.  343 ;  Jolly 
V.  Rees,  15  C.  B.  n.  s.  628 ;  Baker  v.  Sampson,  14  C.  B.  n.  s.  383 ;  Ste* 
yens  v.  Story,  43  Vt.  327. 
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wife's  agent  under  some  special  circumstances.  Now,  suppose 
a  husband  becomes  insane:  it  is  plain  that,  in  any  ordinary 
case,  if  the  wife  was  his  agent  by  implication  before,  his  insan- 
ity ends  the  agency.  "  How  can  you  imply  an  authority  to  act 
for  him,  when,  reason  having  left  its  throne,  the  party  is  inca- 
pable of  giving  any  consent  whatever  ? "  ^  Yet  the  agency  to 
bind  the  husband  by  a  contract  for  necessaries  remains.^  And 
from  the  same  reason  of  necessity  it  follows,  that,  if  the  wife 
of  an  insane  husband  employs  persons  to  commit  him  to  an 
asylum,  and  they  act  in  good  faith  in  this  business,  with  no 
needless  force,  they  will  not  be  trespassers.^  But  this  rule  of 
necessity  does  not  extend  so  far  as  to  authorize  the  wife  to  dis- 
pose of  his  property,  except  perhaps  to  supply  an  immediate 
need  of  the  family.  At  all  events,  she  cannot  transfer  his 
eflFects  to  pay  particular  creditors  to  the  prejudice  of  others.* 

§  405.  Contiiiued.  -^  There  may  be  other  instances  in  which, 
by  virtue  of  the  marital  relation,  the  wife  becomes  the  hus- 
band's agent  from  necessity ;  but,  if  so,  they  do  not  occur  to 
the  writer.  In  various  instances,  the  presumption  that  he  con- 
sents to  her  acting  as  his  agent  is  very  violent,  often  undoubt- 
edly overcoming  the  actual  fact,  but  this  part  of  our  subject  falls 
under  our  third  sub-title. 

II.  The  Wife^s  Ageney  by  Appointment  from  the  Husband, 

§  406.  Methods  of  Appointment. — ^  We  have  seen^  by  what 
methods  a  wife,  acting  in  her  own  right,  may  appoint  her  hus- 
band to  be  her  agent.  By  the  like  methods  a  husband  may 
appoint  his  wife.  Thus,  the  agency  may  grow  by  implication 
out  of  a  course  of  dealing  and  conduct,^  or  by  his  leaving  busi- 

^  Alexander  v.  Miller,  4  Harris,  Fa.  215,  220,  opinion  by  Rogers,  J. 

'  Richardson  v,  Du  Bois,  Law  Rep.  5  Q.  B.  51. 

»  Davis  V.  Merrill,  47  N.  H.  208. 

^  Alexander  v.  Miller,  4  Harris,  Fa.  215. 

*  Ante,  §  395. 

'  Jenkins  v.  Flinn,  37  Ind.  349;  Gulick  v.  Grover,  4  Yroom,  463;  Gates 
V.  Brower,  5  Seld.  205 ;  White  v,  Oeland,  12  Rich.  308 ;  White  v,  Genobles, 
12  Rich.  311 ;  Burk  v,  Howard,  13  Misso.  241. 
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ness  or  its  implements  in  her  possession,^  or  by  his  using  the 
avails  of  her  assumed  agency,^  or  by  otherwise  confirming  or 
failing  to  disavow  acts  which  he  knows  she  has  performed  with 
his  assumed  authority,^  or  by  his  absconding  with  intent  not  to 
return.^  Of  course  the  appointment  may,  as  in  any  other  case, 
be  by  express  power  of  attorney.^ 

§  407.  Effect  of  the  Appointment.  —  When  a  wife  is  once 
shown  to  be  her  husband's  agent,  the  same  rules  of  law  will 
be  held  to  regulate  her  powers,  her  course  of  action,  and  the 
like,  as  would  be  applied  to  the  like  agency  in  the  hands  of  any 
third  person.  Thus,  if  she  makes  a  written  contract  with  an- 
other on  his  behalf,  she  must,  like  any  other  agent,  execute  it 
in  his  name  and  as  his  agent ;  and,  if  she  executes  it  as  her 
own  contract,  parol  evidence  is  not  admissible  to  show  that  it 
is  her  husband's.^  And  where  a  husband  permitted  his  wife  to 
draw  in  his  name  checks  and  notes  in  the  course  of  a  business 
which  she  carried  on,  this  was  held  not  to  be  an  authority  to 
her,  any  more  than  it  would  be  to  any^other  agent  in  like  cir* 
eumstances,  to  make  him  liable  as  surety  on  mere  accommo- 
dation paper  for  the  benefit  of  other  persons.^  Again,  if  a 
husband  intrusts  his  wife  with  the  conduct  of  the  ordinary 
business  of  a  tavern,  she  cannot  therefore  bind  him  by  a  spe- 
cial contract,  to  which  he  does  not  in  fact  assent,  to  furnish  oats 
for  stage-horses  and  board  for  travellers  at  less  than  the  usual 
prices.  She  could  undoubtedly  make  the  ordinary  contracts 
demanded  by  the  business,  but  ^^this  was  an  extraordinary 
contract,"  not  within  the  terms  of  the  agency.® 

>  Mieli  V.  English,  15  Law  T.  ir.  s.  249;  Stall  v.  Meek,  20  Smith,  Pa. 
181 ;  Church  v.  Landers,  10  Wend.  79. 

'  Williams  v.  Coward,  1  Grant,  Fa.  21. 

'  Mulford  V.  Young,  6  Ohio,  294;  HOI  v.  Sewald,  8  Smith,  Pa.  271;  Burk 
V.  Howard,  supra ;  Shaw  v.  Emery,  38  Maine,  484. 

*  Butts  V.  Newton,  29  Wis  632 ;  Lawrence  v.  Spear,  17  Cal.  421. 

*  Whitten  r.  Whitten,  3  Cush.  191. 

*  Galusha  r.  Hitchcock,  29  Barb.  193. 

7  Gulick  V,  Grover,  2  Vroom,  182.  And  see  Reakert  v.  Sanford,  5  Watts 
&  S.  164. 

"  Webster  r.  McGinnis,  5  Btnn.  235. 
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§  408.  Acting  for  her  own  Benefit.  —  It  is  possible  for  the 
wife,  like  any  other  agent,  to  derive  advantages  to  herself  from 
the  acts  which  she  performs.  Thus,  where  a  husband  consti- 
tuted his  wife,  by  a  written  power  of  attorney,  his  agent  to 
collect  debts  due  him  ^^  to  her  use,"  and  she  bought  land  with 
the  money  so  received  and  took  the  conveyance  to  herself; 
it  was  held,  on  his  death,  that  there  was  no  resulting  trust  in 
the  land  for  the  benefit  of  his  heirs.  "  By  this  power,"  said 
Fletcher,  J.,  "the  husband  distinctly  authorized  the  wife  to 
receive  the  moneys  under  it  to  her  use,  and  to  her  own  in- 
dividual use,  which  directly  and  irresistibly  repels  the  idea 
that  the  purchase  was  for  the  benefit  of  the  husband.  On 
the  contrary,  it  was  a  settlement  of  the  property  by  the  hus- 
band upon  the  wife  in  express  terms  for  her  use.  .  .  .  But  it 
is  maintained,  on  the  part  of  the  plaintiffs,  that  the  terms  '  to 
her  use,'  and  ^  to  her  own  individual  use,'  do  not  import  a  grant 
of  separate  property,  or  confer  any  separate  rights  or  interest 
on  the  wife,  to  the  exclusion  of  the  rights  of  the  husband.^  To 
this  point,  numerous  cases  were  referred  to,  in  which  it  was 
hold  that  similar  expressions  in  gifts  and  grants  to  the  wife  did 
not  create  any  separate  property  in  her,  to  the  exclusion  of  the 
rights  of  the  husband.  But  these  were  all  cases  of  gifts  and 
grants  of  persons  other  than  the  husband."  And  he  showed 
that,  where  the  gift  proceeds  from  the  husband,  "  the  doctrine 
that  a  gift  to  the  wife  is  a  gift  to  the  husband"  does  not  apply .^ 
But  where  a  husband,  on  an  amicable  separation  from  his  wife, 
handed  her  a  note  payable  to  him  and  said, "  You  will  need  some- 
thing," but  she  died  without  collecting  the  note,  it  was  held 
that  the  property  remained  in  him.^  She  was  undoubtedly  his 
agent  to  collect  it,  with  the  right  to  appropriate  the  proceeds 
to  her  own  separate  use,  but  death  terminated  the  agency.^ 

§  409.  Charging;  Self — Acting  nnder  Agency.  —  Not  every  act 

1  See  Vol.  I.  §  824-839. 

•  Whitten  v,  Whitten,  3  Cash.  191,  198,  199.    See  Vol.  I.  §  838. 

•  Carley  v.  Green,  12  Allen,  104. 

•  And  see  Walker  v.  Stringfellow,  30  Texas,  570 ;  Stall  v.  Meek,  20 
Smith,  Pa.  181. 
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performed  by  a  person  who  is  an  agent  is  done  under  the 
agency.  If,  therefore,  a  party  deals  with  the  wife,  and  not 
with  the  husband  through  her, — as,  if  the  two  understand  that 
he  is  giving  a  credit  to  her  and  not  to  her  husband, —  the  lat- 
ter cannot  be  made,  by  an  afterthought,  to  assume  the  liability.^ 
Even  where  necessaries  are  furnished  the  wife,  if  credit  is  given 
to  her  and  not  to  him,  he  cannot  be  made  afterward  to  pay  for 
them/''  And  should  the  husband  assent  to  the  transaction,  the 
result  is  not  difierent.  ^^  We  must  allow  the  parties,"  Ells- 
worth, J.,  once  remarked  in  a  Connecticut  case,  ^'  freedom  to 
make  their  own  bargains,  and  require  them  to  seek  for  pay- 
ment from  those  only  to  whom  credit  was  in  fact  given."  ^  It 
is  in  these  cases  a  question  of  fact,  to  be  decided  by  the  jury, 
whether  the  credit  in  controversy  was  really  given  to  the  wife, 
or  to  the  husband.^ 

§  410.  Dealing  with  VTHe  imanthoriMd.  —  If  the  wife  is  neither 
in  fact  nor  in  law  the  agent  of  her  husband,  yet  if  a  third  party 
deals  with  her  as  agent,  and  the  husband  does  not  ratify  her 
act,  the  latter  is  not  bound.  For  example,  suppose  a  bailor 
directs  his  bailee  to  deliver  property  only  to  his  own  written 
order,  yet  the  delivery  is  made  to  the  bailor's  wife,  this  does 
not  discharge  the  bailee.^  And,  if  one  leaves  money  with  a 
wife  not  authorized  by  her  husband  to  receive  it,  and  she 
applies  this  money  to  her  own  use,  the  husband  will  not  be 
liable.^ 

III.  The  Presumptions  of  Agency, 
§  411.  In  General — Sapplies  for  Family.  —  The  presumptions 

to  be  considered  under  this  sub-title  are  such  as  arise  from  spe* 
cial  facts  and  circumstances  surrounding  the  parties,  and  from 

>  Hill  V.  Goodrich,  46  N.  H.  41 ;  Simmons  v.  McElwain,  26  Barb.  419 ; 
Jenkins  r.  FUnn,  87  Ind.  849. 

•  Carter  v.  Howard,  89  Vt.  106. 

•  Taylor  v.  Shelton,  80  Conn.  122,  127,  128. 

«  Hart  V.  Young,  1  Lans.  417 ;  Read  v.  Teakle,  24  Eng.  L.  &  £q.  382 ; 
Glann  v,  Younglove,  27  Barb.  480. 

•  Rowing  9.  Manly,  49  N.  Y.  192. 

'  Andrews  v,  Ormsbee,  11  Mitso.  400. 
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what  is  known  to  be  the  ordinary  course  of  things  in  the  com- 
munity. Thus,  in  the  division  of  labor  between  a  husband  and 
his  wife,  she  commonly  looks  after  the  household,  and  more  or 
less  after  the  family  supplies.  If,  therefore,  she  orders  things 
from  a  grocer,  or  indeed  from  any  other  dealer,  of  the  sort 
commonly  consumed  in  the  family,  the  presumption  is  more  or 
less  violent  that  she  was  authorized ;  and  if,  in  addition  to  this, 
he  voluntarily  or  through  the  calls  of  business  absents  himself 
from  home,  the  presumption  becomes  very  strong  ;  then,  if  we 
add  the  further  element  that  he  leaves  nothing  in  the  house  for 
future  consumption  and  wear,  the  presumption  becomes  nearly 
irresistible. 

§  412.  Family  Supplies,  continnad. — According  to  a  late  well* 
considered  English  case,  if  a  wife  orders  of  a  tradesman  things 
which  fall  within  the  domestic  department  ordinarily  confided 
to  the  wife,  and  the  things  are  necessary  and  suitable  to  the 
style  in  which  the  husband  chooses  to  live,  the  tradesman  may 
collect  the  bill  of  him  in  the  absence  of  any  special  facts ;  as, 
that  he  notified  the  tradesman  not  to  trust  her  on  his  account, 
or  forbade  the  wife  to  pledge  his  credit.  But  for  luxuries,  and 
things  not  within  the  style  of  living  which  the  husband  has 
adopted,  there  can  be  no  recovery ;  and  the  burden  of  proof  is 
on  the  plaintifi*  to  show  the  facts  from  which  the  presumption 
of  authority  arises.' 

§  413.  Continaed  —  Husband's  Property.  —  Tlie  absence  of 
the  husband  strengthens,  and  likewise  increases,  this  presumed 
authority  of  the  wife.  Thus  it  was  said  in  a  New  York  case, 
that  *^  the  wife,  in  the  absence  of  the  husband,  must  be  consid- 
ered as  having  a  general  authority  to  exercise  the  usual  and 
ordinary  control  over  his  property,  which  must  be  possessed 
by  some  one ;  unless  it  be  expressly  shown  that  he  had  consti- 
tuted some  other  person  his  agent  for  that  purpose."  It  was 
therefore  held,  that  such  absence,  and  no  special  facts  appear- 
ing, conferred  on  the  wife  presumed  authority  to  hire  out  the 
husband's  horse.^    A  Massachusetts  case  holds,  that,  if  a  hus- 

^  Phillipson  v.  Hayter,  Law  Rep.  6  C.  P.  88. 
'  Church  V,  Landers,  10  Wend.  79,  80,  opmion  by  Sutherland,  J. 
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band  goes  away,  and  leaves  his  wife  and  family  without  the 
means  of  support,  and  the  wife  employs  a  servant  in  the  house, 
she  has  no  authority  to  pay  the  servant  in  furniture ;  but,  if 
she  does,  the  husband  on  coming  back  may  maintain  an  action 
of  replevin  for  it.^  But  this  sort  of  doctrine  has  been  so  fully 
discussed  by  the  author  in  another  work  that  repetitions  here 
should  be  avoided.^ 

§  414.  Gifts  in  Charity.  —  The  books  furnish  us  but  little 
information  as  to  what  is  the  presumed  authority  of  the  wife 
to  dispose  of  her  husband's  effects  in  charity.  In  a  Vermont 
case  it  was  held,  that,  where  a  wife  gave  her  old  and  needy 
brother  a  frock  of  small  value,  to  supply  a  real  want,  without 
the  permission  of  her  husband,  the  latter  could  not  annul  the 
gift.  And  Aldis,  J.,  observed :  ^^  We  think,  by  the  common 
law  and  common  custom  of  Vermont,  a  wife  has  the  legal  right 
to  give  such  a  reasonable  charity  as  this  to  her  old  and  needy 
brother  without  asking  leave  of  the  husband ;  and  that  he  can- 
not annul  the  gift  and  either  take  it  back  or  change  it  into  a 
debt  against  the  plaintiff.  It  was  a  reasonable  and  moderate 
gift,  fully  within  the  means  of  the  husband  and  the  reasonable 
rights  of  the  wife."  Then,  referring  to  another  fact  in  the 
case,  he  added :  '^  So  the  little  exchange  of  the  pantaloons  for 
the  table-cloths  was  an  act  which  it  was  reasonable  for  the 
wife  to  make  without  the  husband's  previous  consent.  It  was 
strictly  within  her  jurisdiction."  * 

>  Edgerly  v.  Whalan,  106  Mass.  807. 
*  1  Bishop  Mar.  &  Div.  §  559-^77. 
'  Spencer  v.  Storrs,  38  Vt.  156,  158. 
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CHAPTER  XXXI. 

THE  WIFE'S  LABOR  AND  EARNINGS  UNDER  THE  LATE^ 

STATUTES. 

Sect.  415, 416.  Introduction. 

417-420.  Statutes  silent  on  the  Subject. 
421-429.  Direct  Statutory  Prorisions. 

§  415.  Soope  of  this  Chapter.  —  In  the  first  volume,^  at  sev- 
eral disconnected  places,  we  considered  the  question  of  the 
wife's  earnings  at  the  common  law  and  under  the  rules  of 
equity.  Possibly  there  may  remain  some  single  point  or  two, 
of  an  unimportant  nature,  connected  with  this  topic,  not  there 
presented.  Still  we  shall  leave  the  question  of  the  earnings 
under  the  unwritten  law  to  the  discussions  in  that  volume. 
The  purpose  of  this  chapter  will  be  to  develop  the  subject  as 
affected  by  the  late  statutes. 

§  416.  How  the  Chapter  divided. — We  shall  consider,!.  How 
it  is  where  the  Statutes  are  silent  on  the  Specific  Question ; 
II.  Direct  Statutory  Provisions. 

I.  How  it  is  where  the  Statutes  are  silent  on  the  Specific 

Question. 

§  417.  In  General.  —  In  the  greater  number  of  our  States  at 
the  present  time,  it  is  believed,  the  statutes  are  specific,  giving 
to  the  wife,  for  separate  property,  the  fruits  of  her  own  labor. 
But  in  perhaps  none  of  the  States  did  the  earlier  statutes  cover 
this  ground ;  they  merely  secured  to  the  wife  what  came  to.  her 
of  property  already  acquired.  It  is  so  still  in  some  of  the 
States.    And  statutes  in  the  earlier  form  have  always  been 

»  Vol.  I.  §  21,  102,  104,  106,  212-216,  422,  732,  738,  783,  886.  In  this 
Yolume  also,  see  ante,  §  24,  note,  61,  106. 
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held  not  to  impair  the  husband^s  common-law  right  to  his 
wife's  earnings.^ 

§418.  Baminpi  invested  in  other  Property  —  Bqnitable. — 
And  this  result  cannot  be  varied  by  changing  the  earnings 
into  a  form  of  property  which  the  statutes  entitle  her  to  hold 
to  her  separate  use.  Thus,  in  Illinois,  previously  to  the  Act 
of^l869,  the  earnings  of  a  married  woman  belonged  to  her 
husband ;  and,  if  she  received  sewing  machines  for  earnings^ 
and  bartered  them  for  horses,  still  the  sewing  machines  and 
horses  were  the  husband's  and  not  hers,  being  the  product  of 
wbai  was  originally  his.^  In  New  Jersey,  a  result  has  been 
reached  in  equity,  expressed  by  Chancellor  Zabriskie  as  follows : 
^^  Though  the  earnings  of  a  wife  are  not  within  the  provisions 
of  the  Married-Woman's  Act,  yet,  in  a  series  of  decisions  in 
this  State,  arising  out  of  the  spirit  of  that  act,  and  in  accord- 
ance with  its  provisions,  it  has  been  held  that  the  earnings  of 
a  married  woman,  working  on  her  own  account,  by  her  hus- 
band's permission,  or  earned  in  working  for  herself  without 
his  permission,  if  given  to  her  by  him,  are  her  separate  prop- 
erty, and  within  the  provisions  of  that  act ;  and  that  a  husband 
is  not  bound  to  compel  his  wife  to  labor  for  his  creditors,  or  to 
appropriate  her  earnings  for  them,  and  that  such  permission 
and  gift  are  valid  as  against  his  creditors."  ^ 

^  Hallowell  V.  Horter,  11  Casey,  Pa.  375;  Filer  v.  New  York  Central 
Railroad,  49  N.  Y.  47,  56 ;  Peterson  v.  Mulford,  7  Yroom,  481 ;  Hoyt  v. 
White,  46  N.  H.  45 ;  Goald  v.  Carlton,  55  Maine,  511 ;  Duncan  v,  Rosselle, 
15  Iowa,  501 ;  Ticonic  Bank  i;.  Harvey,  16  Iowa,  141 ;  Laing  v.  Cunning- 
ham, 17  Iowa,  510;  Farrell  v.  Patterson,  43  III.  52;  Schwartz  v.  Saunders, 
46  III.  18 ;  Bear  v.  Hays,  36  HI.  280 ;  Baxter  v.  Prickett,  27  Ind.  490 ;  !Mc- 
Cluskey  v.  Provident  Institution  for  Savings,  103  Mass.  SCO ;  Bradbury  v. 
Andrews,  37  Maine,  199. 

*  Hay  V.  Hayes,  56  111.  342.  See  Gerry  v.  Gerry,  11  Gray,  381; 
Duncan  v,  Rosselle,  15  Iowa,  501 ;  Henderson  v.  Warmack,  27  Missis. 
830. 

'  Peterson  o.  Mnlford,  7  Yroom,  481, 487.  See  Stall  v.  Fulton,  1  Vroom, 
430 ;  Johnson  v.  Vail,  1  McCarter,  423 ;  National  Bank  of  Metropolis  v. 
Sprague,  5  C.  E.  Gr«en,  13;  Quidort  v.  Pergeauz,  3  C.  £.  Green,  472; 
Hinman  t;.  Parkis,  33  Conn.  188 ;  Penn  o.  Whiteheads,  12  Grat.  74 ;  Hoyt  o. 
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§419.  "By  PnrehaM."  —  In  Maine,  a  statute  provided,  in 
1847,  that  a  wife  might  become  the  separate  owner  of  property 
^'  bj  purchase ; "  yet  it  was  held  that  this  did  not  authorize 
her  to  become  such  owner  by  a  purchase  made  with  her  earn- 
ings. "  Property,"  said  Shepley,  C.  J.,  "  would  not  become 
hers  merely  because  she  made  the  purchase  on  the  credit  ^  or 
from  the  means  of  her  husband.  .  .  •  What  she  earns  by  her 
personal  labor  becomes  his,  and  not  her  property."  ^ 

§  420.  Bquitable  and  Statutory  Doctrines  mingling.  —  In  the 
first  volume,^  we  saw  something  as  to  equitable  arrangements 
between  husband  and  wife  regarding  her  earnings.  The  doc- 
trines of  our  courts  are  probably  not  quite  harmonious  upon 
that  subject.  But  it  is  agreed  on  all  sides,  that,  in  equity, 
contrary  to  the  rule  at  law,^  a  wife  may  have  a  separate  estate 
in  her  earnings,'^  —  under  what  circumstances,  will  sometimes 
be  a  question  of  dispute.  According  to  a  doctrine  nearly  or 
quite  universal,  if  a  husband  deserts  his  wife,  her  earnings  dur- 
ing the  desertion  will  be  treated  in  equity  as  her  separate  es- 
tate ;  ^  and  for  this  there  is  a  very  plain  reason,  namely,  that 
the  law  could  not  impute  to  him  the  criminal  intention  of 
starving  her,  consequently  the  act  of  desertion  is  an  authority 
to  her  to  employ  her  physical  exertions  in  ministering  to  her 
individual  wants,  while  an  abandonment  of  her  includes  also 
the  abandonment  of  her  labor.  Thus  her  labor  is  voluntarily 
left  by  the  husband  to  her  separate  use,  and  a  court  of  equity 
should  protect  her  in  the  enjoyment  of  its  proceeds.  In  like 
manner,  if,  under  other  circumstances,  a  husband  permits  his 

White,  46  N.  H.  45 ;  Meriwether  v.  Smith,  44  Ga.  541 ;  Morgan  v,  BoUes, 
86  Conn.  175;  Bucher  v.  Ream,  18  Smith,  Fa.  421;  Elliott  v.  Bently,  17 
Wis.  591 ;  Hodges  v.  Cobb,  8  Rich.  50;  post,  §  420,  458. 

'  As  to  a  purchase  on  credit,  see  ante,  §  80-88. 

<  Merrill  v.  Smith,  37  Maine,  894.  '  Vol.  I.  §  732,  783. 

*  Johnson  v,  Johnson,  4  Harring.  Del.  171 ;  Robards  r.  Hutson,  8  Mo- 
Cord,  475. 

^  Pinkston  v.  McLemore,  31  Ala.  308 ;  McLemore  v.  Finkston,  31  Ala. 
266. 

•  VoL  I.  §  21 ;  ante,  §  105 ;  Bell  v.  Bell,  36  Ahu  466 ;  Starrett  v.  Wynn, 
17  8.  &  R.  130 ;  Cecil  v.  Juxon,  1  Atk.  278. 
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wife  to  cany  on  a  business  on  her  sole  and  separate  account, 
her  earnings  in  the  business  will  in  equity  be  deemed  her 
separate  property.^  Now,  in  these  cases,  if  the  separate  prop- 
erty is  not  recognized  in  the  courts  of  common  law,  it  is  ac- 
knowledged and  the  claims  of  the  wife  to  it  are  protected  in 
the  courts  of  equity  ;  and  the  doctrines  of  the  latter  tribunals 
are  practically  supreme  in  the  community  over  the  former. 
If,  then,  a  statute  provides  that  what  comes  to  a  wife  during 
the  coverture  shall  be  her  separate  property,  does  it  not  apply 
as  well  to  what  comes  to  her  in  equity,  as  to  what  comes  to 
her  at  law  ?  The  rule  of  equity  is,  as  just  pointed  out,  the 
supreme  law  of  the  State ;  any  other  law,  which  may  undertake 
to  set  itself  in  conflict  with  it,  is  obliged  to  yield.  The  reason 
of  the  thing,  therefore,  would  make  the  statute  quite  as  appli- 
cable to  what  comes  to  the  wife  through  the  equity  rules,  as  to 
what  is  hers  through  the  legal  rules.' 

■ 

II >  Direct  Statutory  Provistons. 

§  421.  In  Oeneral  —  Diffioultles  —  Kentucky.  —  The  specific 
statutory  provisions  of  our  States,  securing  to  married  women 
the  fruits  of  their  own  labor,  differ  considerably  in  their  terms, 
and  more  or  less  in  their  results.  Few,  if  any  of  them,  have 
made  the  wife  completely  Bifeme  sole  in  respect  of  her  personal 
services,  so  that  if  she  mends  a  garment  for  her  husband  she 
can  charge  it  on  her  books  of  account  and  recover  the  charge 
of  him  in  an  action  at  law.  Some  of  the  statutes  are  difficult 
of  interpretation.  For  example,  it  is  provided  in  Kentucky, 
by  the  Act  of  April  11, 1873,  '*  that  the  wages  and  compensa- 
tion of  married  women,  for  service  and  labor  done  and  per- 
formed by  them,  shall  be  free  from  the  debts  and  control  of 
their  husband ;  and  their  employers  are  allowed  to  pay  such 
wages  and  compensation  directly  to  such  married  women,  and 
payment  to  them  shall  be  a  full  discharge  and  acquittance  of 
the  employer."     Under  this  statute,  can  the  husband  be  the 

>  Oglesby  v.  Hall,  30  Ga.  886 ;  Kee  v.  Yasser,  2  Ire.  £q.  553. 
'  See,  ante,  §  418  and  the  cases  there  cited ;  Marshall  v.  Marshall,  2 
Bush,  415;  post,  §498. 
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employer  of  his  wife  ?  Suppose  she  labors  for  a  third  person 
who  pays  her,  —  Is  the  money,  which  she  receives,  separate 
estate  ?  If  she  invests  her  earnings  in  a  stock  of  goods,  can 
her  husband's  creditors  attach  the  goods  ?  When  the  marriage 
is  dissolved,  whose  then  are  the  fruits  of  her  earnings  during 
coverture  ?  The  author  may  have  opinions  upon  these  ques- 
tions, but  it  is  not  best  to  discuss  the  subject. 

§  422.  LawfdlneM  of  the  Barningi.  —  We  have  seen  ^  in  what 
terms,  under  the  English  Divorce  Act,  is  the  order  protect- 
ing the  future  ^^  earnings,"  &c.,  of  a  wife  deserted  by  her  hus- 
band. But  the  introductory  part  of  the  section  (20  &  21  Yict. 
c.  85,  §  21)  provides,  that  the  deserted  wife  may  apply  for  the 
"  order  to  protect  any  money  or  property  she  may  acquire 
by  her  own  lawful  industry."  Therefore  it  is  held,  that  the 
order  itself,  which  by  the  statute  does  not  contain  the  word 
"  lawful,"  still  extends  only  to  what  was  lawfully  acquired. 
Consequently  when  a  woman,  claiming  to  have  been  deserted 
by  her  husband,  and  having  the  order  of  protection,  accumu- 
lated property  by  keeping  a  brothel,  then  died,  whereupon  her 
husband  took  possession  of  the  property,  his  right  to  it  was 
sustained ;  because,  being  unlawfully  obtained,  it  was  not  within 
the  legislative  meaning.  ^^  It  seems  to  me,"  said  Pollock,  G. 
B.,  ^^  that  the  legislature  has  studiously  avoided  extending  that 
protection  to  property  acquired  by  licentiousness  and  immoral- 
ity. If  it  were  not  so,  it  would  be  holding  out  an  incentive  to 
a  wife  deserted  by  her  husband  to  indulge  in  vicious  and  im- 
moral propensities."  ^  The  author  does  not  remember  any  of 
our  own  statutes  in  exactly  the  same  terms  as  this  English 
one,  and  whether  the  principle  applies  to  any  of  them  may  be 
matter  for  consideration. 

§  423.  "  May,"  &o.  —  MassachuBettB.  —  The  General  Statutes 
of  Massachusetts,  following  in  substance  the  earlier  Act  of 
1855,  provide,  that  what  a  married  woman  "  acquires  by  her 
trade,  business,  labor,  or  services,  carried  on  or  performed  on 
her  sole  and  separate  account,"  shall  '*  be  and  remain  her  sole 

1  Ante,  §  279. 

'  Mason  o.  Mitchell,  3  H.  &  C.  528,  532. 
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and  separate  property ; "  also,  that  ^^  a  married  woman  may, 
Ac,  carry  on  any  trade  or  business,  and  perform  any  labor  or 
services,  on  her  sole  and  separate  account."  ^  It  is  plain  that 
these  provisions  are,  in  their  effect,  very  different  from  a  general 
one  making  the  wife's  earnings  her  separate  estate.  And  if  a 
woman  who  performs  labor  does  not  do  it  ^^  on  her  sole  and 
separate  account,"  she  does  not  bring  herself,  as  to  the  labor, 
within  the  protection  of  the  statute.  In  the  words  of  Chap- 
man, G.  J.,  the  provisions  ''  leave  the  property  which  she  ac- 
quires by  trade,  business,  labor,  or  services,  not  carried  on  or 
performed  by  her  on  her  sole  and  separate  account,  to  be  as  it 
was  at  common  law,  the  property  of  her  husband." '  Other 
provisions  of  the  statutes  authorize  the  woman  to  maintain,  in 
her  own  name,  a  suit  for  such  labor  or  services  as  are  thus 
made  her  separate  property ;  and  it  has  been  rather  conceded 
than  adjudged  that,  in  such  a  case,  she  must  introduce  some 
affirmative  evidence  that  the  work  was  ^'  performed  on  her  sole 
and  separate  account ; "  as,  for  example,  a  course  of  dealing 
between  the  parties,^  or  a  living  apart  from  the  husband  who 
does  nothing  for  her  support.^  It  being  held  in  this  State  that  a 
married  woman  cannot  make  a  contract  with  her  husband,^  the 
result  follows  that,  if  she  renders  services  to  a  firm  of  which 
her  husband  is  one  of  the  members,  she  cannot  recover  com- 
pensation in  an  action  against  the  firm.^ 

§424.  Continned — JUinoUi.  —  It  might  be  an  interesting 
question,  which  is  not  yet  decided,  how  far,  under  a  statute 
like  the  Massachusetts  one,  a  wife  is  authorized  to  leave  her 
husband  and  his  service,  and  work  for  herself,  on  her  sole  and 
separate  account,  against  his  will.  In  Illinois,  the  statute  of 
March  24, 1869,  is  as  follows :  ^^  A  married  woman  shall  be 

>  Mass.  Gen.  SUts.  c.  108,  §  1,  3 ;  Sut.  of  1855,  c.  804,  §  7. 

'  McClufikey  V.  Provident  Institution  for  Savings,  108  Mass.  800,  804. 

«  Fowle  V.  Tidd,  16  Gray,  94. 

*  Burke  v.  Cole,  97  Mass.  118. 

*  Is  this  changed  by  a  later  statute?    Ante,  §  288. 

*  Edwards  o.  Stevens,  8  Allen,  815.  Compare  this  section  with  post, 
§428. 
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entitled  to  receive,  use,  and  pcMssess  her  own  earnings,  and  sue 
for  the  same  in  her  own  name,  free  from  the  interference  of 
her  husband  or  his  creditors  ;  provided,  this  act  shall  not  be 
construed  to  give  to  the  wife  any  right  to  compensation  for 
any  labor  performed  for  her  minor  children  or  husband.'' 
Upon  this,  Thornton,  J.,  discoursed  as  follows :  ^^  The  words 
^  free  from  the  interference  of  her  husband,'  apply  as  well  to 
the  right  to  receive,  use,  and  possess,  as  to  the  right  to  sue  for 
her  earnings.  The  right,  therefore,  to  receive  and  use  her  own 
namings,  uncontrolled  by  the  husband,  is  conferred  in  express 
terms.  The  practical  enjoyment  of  this  right  presupposes  the 
right  to  appropriate  ker  own  time.  The  right  to  take  and 
possess  the  wages  of  labor  most  be  accompanied  with  the  right 
to  labor.  If  the  husband  can  control,  then  the  statute  has 
conferred  a  barren  right.  If  the  wife  can  still  only  acquire 
earnings  with  his  consent,  then  the  statute  was  wholly  unnec- 
essary, for  she  might  have  done  this  prior  to  its  enactment. 
The  clear  intent  of  the  statute  is  not  alone  to  give  to  the  wife 
the  right  to  accept  and  use  her  earnings,  but  the  right  to  labor, 
and  thus  acquire  them.  The  intention  of  the  legislature  to 
abrogate  the  common-law  rule,  to  a  great  degree,  that  husband 
and  wife  were  one  person,  and  to  give  to  the  latter  the  right 
to  control  her  own  time,  to  manage  her  separate  property, 
and  contract  with  reference  to  it,  is  plainly  indicated  by  these 
statutes."  ^  If  this  is  the  true  construction  of  the  Illinois  stat- 
ute, it  may  not  be  such  also  of  the  statutes  of  other  States. 
And,  if  this  reasoning  of  the  leai*ned  judge  is  entirely  sound, 
what  shall  hinder  the  other  conclusion,  which  we  have  seen  to 
be  contrary  to  just  principle,^  that  the  wife  may  leave  her  hus- 
band's bed  and  board,  and  his  domicil,  in  pursuit  of  richer 
pastures  or  more  golden  harvests  in  fields  of  labor  else- 
where ? 

§  425.  ContiiMied  —  Maine.  —  Under  the  statute  of  Maine, 
by  virtue  of  which  a  married  woman  may  maintain  an  action 

'  Martin  v,  Robson,  5  Chicago  Leg.  News,  304. 
'  Ante,  §  24  and  note,  157-160. 
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in  her  own  name  to  recover  the  wages  of  her  personal  labor 
not  performed  for  her  family,  it  has  been  held  that  she  may 
commence  the  action  by  trustee  process,  and  summon  her  own 
husband  as  trustee  of  her  debtor.  "  Ubi  jus  ibi  remediunij*^ 
said  Barrows,  J. ;  '^  and,  when  the  legislature  has  conferred 
rights  of  this  description  upon  married  women  in  such  emphatic 
terms,  it  is  not  for  us  to  deny  the  appropriate  process  to  enforce 
them,  although  long-cherished  and  familiar  doctrines  of  the 
common  law  are  thereby  overturned."  ^ 

§  426.  New  Hampshire.  —  In  New  Hampshire,  the  Act  of 
Dec.  24, 1840,  gave  to  the  wife,  among  other  things,  her  earn- 
ings under  certain  circumstances.  And  it  was  held  that,  as 
incident  to  her  right  of  acquiring  property  under  tlie  statute, 
she  became  capable  of  contracting  debts  in  her  own  name,  and 
liable  to  be  sued  for  them.  On  a  suit  against  her  for  a  debt 
in  part  contracted  since  the  statute,  and  in  part  before,  she  was 
held  entitled  to  be  credited  for  such  items  proved  by  her  as 
were  in  the  nature  of  her  earnings  accruing  since  the  statute ; 
but  payments  made  by  her  follow  the  general  rules  concerning 
the  appropriation  of  payments  not  specifically  appropriated 
when  made.^  The  later  statutes  of  this  State  on  the  subject 
are  in  the  following  terms :  ^^  Every  woman  shall  hold  to  her 
own  use,  free  from  the  interference  or  control  of  any  hus* 
band  she  may  have,  all  property  at  any  time  earned^  acquired, 
or  inherited  by,  bequeathed,  given,  or  conveyed  to  her,  either 
before  or  after  marriage,  &c.  .  .  .  Every  married  woman, 
holding  property  in  her  own  right,  shall  have  the  same  rights 
and  remedies  in  relation  thereto,  and  may  sue  and  be  sued 
in  her  own  name  at  law  and  in  equity,  upon  any  contract  by 
her  made,  or  for  any  wrong  by  her  done,  in  respect  to  such 
property,'?  <fec.^  And  it  is  held,  that  money  due  for  services  of 
a  married  woman,  rendered  since  the  passage  of  the  statute,  is 
her  separate  property,  the  same  when  it  stands  on  account  or 

>  Turnks  v.  Grover,  57  Maine,  586,  588. 

'  Brackett  v.  Drew,  20  N.  H.  441. 

'  N.  H.  Gen.  Stats,  of  1867,  c.  164,  §  1,  13. 
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in  a  promissory  note,  as  when  actually  paid.  Tlie  suit  to  re- 
cover it  must  be  in  the  wife's  name  alone ;  in  the  joint  names 
of  husband  and  wife  it  cannot  be  maintained.^ 

§  427.  Oeorgia.  —  It  is  provided  in  this  State,  that ''  in  no 
case  shall  the  personal  acquisitions  of  the  wife  be  subject  to 
the  debts  of  the  husband."  Thereupon  it  has  been  held  by  the 
Supreme  Court  of  the  United  States,  that  her  separate  earnings 
from  her  individual  labor  and  business,  carried  on  with  the 
consent  of  her  husband,  cannot  be  reached  by  his  assignees  in 
bankruptcy.' 

§  428.  New  Tork.  —  The  New  York  statute  of  March  20, 
1860,  made,  in  §  1,  separate  property  of  what  a  married  woman 
'^  acquires  by  her  trade,  business,  labor,  or  services,  carried  on 
or  performed  on  her  sole  or  separate  account ;  "  and  in  §  2  it 
provided,  that  '^  a  married  woman  may,  <fec.,  carry  on  any  trade 
or  business,  and  perform  any  labor  or  services,  on  her  sole  and 
separate  account ;  and  the  earnings  of  any  married  woman 
from  her  trade,  business,  labor,  or  services  shall  be  her  sole  and 
separate  property."  This  New  York  statute  has  a  close  resem- 
blance to  the  Massachusetts  one  given  a  little  way  back.^  Still 
there  is  a  marked  difference  in  the  form  of  expression  between 
the  latter  part  of  this  second  section  and  the  corresponding 
clause  of  the  v  Massachusetts  enactment.  And  the  majority  of 
the  New  York  Commission  of  Appeals  (three  commissioners 
against  two  dissenting)  gave  it  a  different  interpretation. 
Said  Earl,  C,  speaking  for  the  majority:  "  The  services  of  the 
wife  in  the  household  in  the  discharge  of  her  domestic  duties 
still  belong  to  the  husband,  and  in  rendering  such  service  she 
still  bears  to  him  the  common-law  relation.  •  •  •  But,"  pro- 
ceeding to  the  matter  in  dispute,  he  added,  in  terms  broader 
than  would  be  held  in  Massachusetts,  *^  when  she  labors  for 
another,  her  service  no  longer  belongs  to  her  husband,  and 
whatever  she  earns  in  such  service  belongs  to  her  as  if  she 
were  9,  feme  sole.^^  Thereupon  it  was  held,  that,  where  a  man 
and  his  wife  both  labored  for  the  support  of  themselves  and 

>  Cooper  9.  Alger,  51  N.  H.  172.     See  post,  §  229. 
'  Glenn  v.  Johnsoo,  18  Wal.  476.  *  Ante,  §  423. 
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children,  she  attending  to  her  household  affairs  evenings  and 
mornings,  and  when  they  would  permit  going  out  to  work  by 
the  day,  her  earnings  abroad  were  separate  property,  and  she 
could  recover  of  a  person  who  inflicted  a  personal  injury  upon 
her,  not  only  the  common-law  damages,  but  also  damages  for 
being  deprived  of  these  earnings ;  the  minority  being  of  opinion, 
that  such  earnings  were  not  separate  property,  and  only  the 
common-law  damages  were  recoverable.^  It  is  admitted*  by  all, 
that,  if  the  married  woman  performs  no  separate  labor,  she 
can  have  in  such  a  case  only  common-law  damages.^ 

§  429.  other  States.  —  Under  the  Connecticut  statute,  as 
under  the  New  Hampshire,^  money  due  for  a  married  woman's 
services  is  protected,  the  same  as  money  received.^  Some  other 
points  have  been  held  in  other  States,^  but  the  foregoing  will 
be  found  to  cover  the  main  ground. 

>  Brooks  V.  Schwerin,  54  N.  T.  848,  848. 

'  Filer  o.  New  York  Central  Railroad,  49  N.  Y.  47.  See  also,  as  to  this 
statute,  Adams  v.  Curtis,  4  I^ns.  164 ;  Adams  o.  Honness,  62  Barb.  826 ; 
Perkins  o.  Perkins,  62  Barb.  531 ;  Dygirt  v.  Remerschneider,  89  Barb.  417 ; 
WhiUker  v.  Whitaker,  52  N.  Y.  368. 

'  Ante,  §  426.  *  Whiting  v.  Beckwith,  81  Conn.  596. 

•  Allen  V.  Eldridge,  1  Col.  T.  287 ;  Larimer  o.  Kelley,  10  Kan.  298 ; 
Nuckolls  V.  Pinkflton,  88  Ala.  615. 
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CHAPTER  XXXII. 

THE  WIFE  CARRYING  ON  A  SEPARATE  BUSINESS. 

Sbot.  480, 481.  Introduction. 

482-440.  In  Absence  of  Express  ProTisions  of  Statute. 
441-448.  Express  ProTisions. 

§  430.  Coime  of  the  Cbapter.  —  We  have  already  seen,^  in  a 
measure,  what  are  the  principles  which  regulate  the  question 
of  the  wife's  right  to  carry  on  business,  in  the  absence  of  any 
specific  statutory  directions.  But,  in  most  of  our  States,  the 
statutes  are  specific  on  the  subject ;  and,  where  they  are  not, 
something  of  the  actual  doctrine  of  the  courts  needs  to  be  as- 
certained and  stated.  Many  incidental  points  connected  with 
this  subject  have  already  been  presented.  In  the  discussions 
of  this  chapter,  we  shall  have  more  prominently  in  our  minds 
what  has  been  held,  than  what  should  be  the  doctrine  in  just 
principle.  Still,  in  no  legal  discussion  will  it  do  to  drop  all 
consideration  of  principle. 

§  481.  How  the  Chapter  divided.  —  We  shall  consider,  I. 
The  Doctrine  in  the  Absence  of  Express  Statutory  Provisions ; 
II.  Some  Express  Provisions  of  the  Statutes.  Those  particu- 
lar aspects  of  the  subject  which  relate  to  the  claims  of  creditors 
will  be  postponed  for  the  chapter  following  the  next. 

J.  The  Doctrine  in  the  Absence  of  Expre%%  Statutory  Provisions. 
§  482.  How  in  Bquitable  Separate  Bitatea.  —  If  the  reader 

will  recall  the  various  principles  which  are  developed  in  the  last 
volume  and  this,  concerning  arrangements  between  husband 
and  wife  as  to  her  labor ,^  and  concerning  the  wife's  capacity 

>  Ante,  §  69-71,  106. 

'  Ante,  §  415  and  the  places  there  referred  to. 
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to  sell  her  separate  estate  and  to  bind  it  in  equity,^  he  will  see 
how  the  equitable  doctrine  must  be  as  to  carrying  on  a  separate 
business.  And  he  will  see  that  the  doctrine  cannot  be  quite 
uniform  in  our  States;  because  in  some  of  them  the  courts  yield 
to  the  wife  a  greater  power  of  disposition  over  her  separate 
estate  than  in  others. 

§  433.  Continned.  —  In  a  sort  of  general  way,  the  doctrine 
is,  as  Story  observes,  that  the  right  of  a  married  woman  **  to 
carry  on  trade  on  her  sole  account  may  be  established  by  an 
agreement  between  the  husband  and  wife  before  or  after  mar- 
riage." ^  But  there  are  on  the  subject  various  distinctions 
which  the  reader  can  see  in  Story's  book  and  in  other  works, 
if  he  desires ;  yet  he  can  draw  these  distinctions  for  himself, 
with  greater  accuracy,  by  first  mastering  the  principles  which 
have  been  unfolded  in  our  first  volume  and  this.  We  shall  not 
pause  here  to  look  into  details. 

§  434.  Diveraities  of  Statutes.  —  The  diversities  of  statutes 
are  so  great,  that,  on  this  subject,  we  shall  find  it  quite  useless 
to  undertake  to  state  many  doctrines,  derived  from  the  deci- 
sions at  large,  under  them.  Let  us,  rather,  cull  out  such  things 
as  may  promise  practical  help  to  the  reader,  and  hasten  onward 
to  our  next  sub-title. 

§  435.  Partnenhip  with  Husband.  —  Partnership  is  a  contract ; 
and,  in  States  where  husband  and  wife  cannot  contract  together, 
it  is  plain  that  a  married  woman  cannot  form  a  partnership 
with  her  husband  .*  It  is  so  even  under  a  statute  which  ex- 
pressly authorizes  the  wife  to  carry  on  business  upon  her  sole 
and  separate  account.^  And  it  is  the  same  where  the  proposed 
firm  is  to  consist  of  several  partners,  one  of  whom  is  her  hus- 
band ;  and,  if  such  a  copartnership  is  in  form  established,  and 
it  issues  a  promissory  note,  the  wife  cannot  be  sued  on  the 

1  Vol.  I.  §  840-«79 ;  ante,  §  163-178,  201  et  seq. 

•  2  Story  Eq.  Jur.  §  1385. 

'  Montgomery  v.  Sprankle,  31  Ind.  113. 

*  Lord  V.  Parker,  8  Allen,  127 ;  Edwards  v.  Stevens,  3  Allen,  816 ;  Lord 
0.  Davison,  3  Allen,  131. 
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note.^  Perhaps  if  she  were  the  member  of  the  firm  who  signed 
the  note  with  her  own  hand,  she  would  be  bound  in  a  State 
where  she  would  be  holden  on  her  like  separate  note.  If  sev- 
eral persons,  of  whom  a  married  woman  and  her  husband  are 
two,  undertake  to  form  a  copartnership,  it  may,  while  invalid 
as  to  her,  who  cannot  be  a  member,  be  a  good  partnership  as 
to  the  rest.^  When  a  married  woman  undertakes  to  become  a 
partner  in  a  firm  of  which  her  husband  is  a  member,  and 
carries  to  tlie  firm  her  money,  she  does  not  necessarily  lose  the 
money.' 

§  436.  Partnenbip  with  Third  Panon.  —  But  one  of  the  com- 
mon methods  of  carrying  on  business  is  by  means  of  a  co- 
partnership. And  if  a  married  woman  isjauthorized  to  engage 
in  business,  she  can  consequently  enter  into  a  copartnership 
with  persons  other  than  her  husband  for  the  transaction  of  it.^ 
Not  in  all  our  States,  however,  has  she  capacity  to  carry  on 
a  separate  business,  which  will  enable  her  to  enter  into  a  co- 
pai-tnership.  She  has  not,  for  example,  in  Mississippi ;  still 
there,  if  married  women  are  joint  tenants  of  land,  they  may 
lease  it,  or  cultivate  it  together,  and  divide  the  products.  And 
if  they  employ  an  agent  to  manage  this  business,  they  will  be 
responsible  for  his  wages.^  A  Wisconsin  case  lays  it  down, 
that,  whether  a  married  woman  can  make  a  valid  contract  of 
partnership  or  not,  if  she  has  become  a  formal  partner  and 
taken  her  separate  property  to  the  firm,  a  trespasser  on  the 
property  of  the  firm  cannot,  when  sued,  avail  himself  of  her 
want  of  capacity  in  defence.^  And,  though  it  should  be  held 
that  the  partnership  is  void,  her  funds  in  the  possession  of  the 
firm  cannot  be  laid  hold  of  for  her  husband's  debts.''^ 

'  Lord  V.  Parker,  supra.  See,  as  illastrative,  Knowles  v,  Hull,  99  Mass. 
562;  Bennett  v.  Winfield,  4  Hcisk.  440;  O'Daily  v.  Morris,  31  Ind.  111. 

<  Plnmer  v.  Lord,  7  Allen,  481,  485. 

'  Lord  V,  Davison,  supra.  See  Sherman  v.  Elder,  1  Hilton,  178 ;  Boyles^s 
Estate,  1  Tucker,  4. 

«  Plumer  v.  Lord,  5  Allen,  460. 

*  Allen  V.  Johnson,  48  Missis.  413. 

*  Homefferv.  Duress,  13  Wis.  603;  Duress  v.  Homeffer,  15  Wis.  195. 
7  Maghee  v.  Baker,  15  Ind.  254,  257. 

VOL.  n.  —  23.  863 
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§  437.  Claims  of  Husband  —  His  Creditors.  —  The  claims  of 
the  husband's  creditors  to  property  which  the  wife  may  acquire 
in  a  separate  business,  is  matter  which,  as  already  said,  is  to 
be  considered  in  another  chapter.  The  claims  of  the  husband 
himself,  should  he  choose  to  put  them  forward,  and  the  claims 
through  him  of  his  distributees  and  legatees  on  his  decease,  will 
depend  upon  whether  or  not  he  has  given  his  consent  to  her 
carrying  on  the  business^ — upon  the  time  and  manner  in  which 
the  claims  are  made,  —  upon  the  form  in  which  she  conducted 
the  business,  •  and,  lastly,  upon  the  diflering  statutes  of  the 
States  in  which  the  question  may  be  litigated. 

§  438.  Consent  of  Husband.  —  As,  in  most  of  our  States,  the 
husband  either  owns  absolutely  the  wife's  services,  or  possesses 
the  right  to  command  them  should  he  choose  so  to  do,  it  is  an 
important  element  in  most  of  the  cases  that  he  has  consented 
to  her  carrying  on  the  separate  business.^  Thus,  in  a  Wiscon- 
sin case,  Dixon,  G.  J.,  observed :  ^^  With  the  acknowledged 
consent  and  approbation  of  her  husband,  she  [the  wife]  en- 
gaged in  business  as  a  sole  trader,  the  profits  to  be  appropriated 
to  her  separate  and  exclusive  use. .  She  contracted  these  debts 
in  the  prosecution  of  that  business.  It  is  an  established  rule 
in  such  cases,  that  the  earnings  of  a  trade  thus  carried  on  will 
in  equity  be  deemed  her  separate  property,  and  that  she  will 
be  protected  in  its  use  as  against  her  husband,  though  not 
against  his  creditors.^  ...  If  the  agreement  for  a  separate 
trade  be  by  articles  before  marriage  without  trustees,  or  if  after, 
and  founded  upon  a  valuable  consideration,  the  income  and 
profits  will  be  supported  for  her  separate  use  against  her  hus- 

^  Ante,  §  433 ;  Todd  v,  Lee,  15  Wis.  365 ;  Smith  v.  Thompson,  36  Conn. 
107;  Partridge  v.  Stocker,  36  Vt.  108;  Mackinley  t;.  McGregor,  3  Whart. 
369 ;  Burger  i;.  White,  2  Bosw.  92 ;  Peterson  v.  Mulford,  7  Vroom,  481 ; 
National  Bank  of  Metropolis  v.  Sprague,  5  C.  £.  Green,  13;  Stall  o.  Ful- 
ton, 1  Vroom,  430 ;  Cropsey  v,  McKinney,  30  Barb.  47 ;  Quidort  v.  Per- 
geaux,  3  C.  £.  Green,  472. 

«  Referring  to  2  Story  Eq.  Jur.  §  1387;  2  Roper  H.  &  W.  171,  172; 
Slanning  v.  Style,  3  P.  Wms.  334 ;  Megratb  v,  Robertson,  1  Des.  445 ;  Kee 
V.  Yasser,  2  Ire.  £q.  553;  Freeman  o.  Orser,  5  Duer,  476.  See  also  Grore 
V.  Knight,  2  Vern.  d^6,  and  Gage  v.  Lister,  2  Bro.  P.  C.  4. 
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band  or  his  creditors.  But  if,  after  marriage,  he  merely  permit 
her  to  conduct  business  on  her  separate  account,  the  earnings 
will  be  protected  only  as  against  him.  In  such  cases  a  court 
of  equity  will  make  him  a  trustee  for  her  separate  use,  and 
compel  him  to  account  to  her  or  her  creditors  for  the  profits 
which  may  come  to  his  hands."  And  it  was  held  that,  though 
the  mere  carrying  on  of  such  a  trade  cannot  in  Wisconsin  bind 
her  person  ut  law,  except  to  a  certain,  extent  pointed  out  by 
the  statute,  yet,  for  debts  incurred  in  the  trade,  beyond  what 
are  binding  on  her  person,  her  separate  estate  is  chargeable  in 
equity.^ 

§  439.  Husband  as  Agent.  —  Of  course,  to  the  extent  to  which 
a  wife  is  authorized  to  carry  on  a  separate  business,  she  may 
manage  it  through  her  husband  as  agent.  And  for  his  services^ 
she  may  compensate  him,  either  by  supporting  him,  or  in  any 
other  lawful  way.^  Or,  indeed,  the  husband  may,  if  he  choose^ 
serre  his  wife  without  compensation.^  In  cases  of  this  sort, 
more  or  less  suspicion  will  arise  that  the  business  is  really  the 
husband's ;  and,  in  some  instances,  presumptions  against  the 
wife  which  would  not  exist  if  the  agent  were  a  third  person.* 
But,  in  point  of  mere  law,  the  husband's  agency  is  not  dis- 
tinguishable from  that  of  any  one  else. 

§  440.  Right,  in   General,  to   oarry  on  Basineu.  —  It  may  be 

said,  in  conclusion  of  this  sub-title,  that,  if  a  married  woman 
has  a  separate  estate,  whether  equitable  or  statutory,  over  which 
she  has  a  power  of  control,  she  has  a  certain  imperfect  right 

'  Todd  V.  Lee,  supra,  at  p.  881 ;  Todd  v.  Lee,  16  Wis.  480 ;  ante,  §  9e&- 
204 ;  Pei>n  o.  Whitehead,  17  Grat.  603. 

*  Ante,  §  388 ;  Voorhies  v.  Bonesteel,  7  Blatch.  495 ;  Voorhees  v,  Bmie- 
steel,  16  Wal.  16;  Whedon  o.  Champlin,  59  Barb.  61;  Wells  v.  Thorman, 
37  Conn.  318;  Bellows  v.  Rosenthal,  31  Ind.  116;  Dean  v.  Bailey,  50  III. 
481 ;  O'Leary  v,  Walter,  10  Abb.  Pr.  n.  s.  489 ;  Rankin  v.  West,  25  Mich. 
195;  Buckley  o.  Wells,  38  N.  Y.  518;  Marsh  v.  Hoppock,  3  Bosw.  478; 
Glidden  0.  Taylor,  16  Ohio  Sute,  509. 

»  Abbey  v,  Deyo,  44  N.  Y.  343. 

*  Ante,  §  128-140;  Mackinley  v,  McGregor,  3  Whart  369;  Sherman  v. 
Elder,  1  Hilton,  476 ;  Boos  v,  Gomber,  24  Wis.  499 ;  Welch  0.  Kline,  7 
Smith,  Pa.  428. 
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to  carry  on  business  with  it.  And  the  right  will  be  more  or 
less  limited  by  considerations  of  the  kind  of  business,  of  the 
manner  in  which  she  conducts  it,  of  her  general  power  over 
the  estate,  and  of  her  legal  ability  to  enter  into  general  con- 
tracts ;  also,  by  the  source  whence  the  objection  comes,  —  as, 
from  the  husband,  from  his  heirs,  or  from  creditors  of  the  hus- 
band.^ 

IL  Some  Uxpresa  Provisions  of  the  Statutes. 

§441.  "Carry  on  BusineM-."  —  In  some  of  our  States,  the 
wife  is  in  terms  authorized  to  "  carry  on  business  '*  upon  her 
separate  account.  A  single  act  of  what  may  be  called  business 
does  not  constitute  a  "  carrying  on  "  of  business.  There  must 
be  a  continuous  transaction.  In  a  Connecticut  case.  Park,  J., 
said :  '^  The  statute  must  have  a  common-sense  construction.  It 
is  manifestly  absurd  to  say  that  a  person  is  engaged  in  buying 
and  selling  horses  if  on  a  single  occasion  he  should  sell  one 
horse  and  buy  another,  or  that  a  woman  is  engaged  in  the 
business  of  farming  if  she  should  employ  a  man  to  do  some 
trifling  work  in  one  of  her  fields.  What  is  meant  by  the  ex- 
pression is,  that  the  married  woman  must  be  pursuing  a  busi- 
ness as  an  employment,  to  the  carrying  on  of  which  she  devotes 
a  considerable  portion  of  her  time  and  skill  and  means,  —  a 

*  Sherman  v.  Elder,  1  Hilton,  178 ;  Morris  o.  Palmer,  32  Missis.  278 ; 
Feran  v.  Rudolphsen,  106  Mass.  471 ;  Boos  v.  Gomber,  28  Wis.  284 ;  Boos 
V.  Gomber,  24  Wis.  499;  Glover  v,  Alcott,  11  Mich.  470;  Mitchell  v.  Saw- 
yer, 21  Iowa,  582;  Porter  v.Gamba,  48  Cal.  105;  Coster  v,  Isaacs,  2  Rob. 
N.  Y.  601;  Bellows  v.  Rosenthal,  31  Ind.  116;  Chapman  v.  Briggs,  11 
Allen,  546 ;  Rouillier  v.  Wernicki,  8  £.  D.  Smith,  810 ;  Draper  v,  Stouvenel, 
85  N.  Y.  507;  Lawrence  ».  Finch,  2  C.  £.  Green.  284;  Mitchell  w.  Smith, 
82  Iowa,  484;  Sherman  v.  Elder,  24  N.  Y.  881 ;  Cowles  v.  Marks,  47  Ala. 
612;  Tillman  v.  Sbackleton,  15  Mich.  447;  James  v.  Taylor,  48  Barb.  530; 
Manderbaih  v  Mock,  5  Casey,  Pa.  43;  Wells  v.  Thorman,  87  Conn.  318; 
Smith  r.  Thompson,  86  Conn.  107 ;  Partridge  v,  Stocker,  86  Vt.  106 ;  Par- 
ker V.  Simonds,  1  Allen,  258;  Van  Ellen  v.  Carrier,  29  Barb.  644;  Buckley 
0.  Wells,  42  Barb.  569 ;  Burger  v.  White,  2  Bosw.  92 ;  Glidden  t?.  Taylor, 
16  Ohio  State,  509 ;  Brown  v.  Pendleton,  10  Smith,  Pa.  419 ;  Petty  v,  An- 
derson, 3  Bing.  170,  10  Moore,  577,  2  Car.  &  P.  88 ;  Hallowell  v,  Horter, 
11  Casey,  Pa.  875;  Freeman  v,  Orser,  5  Duer,  477;  Rankin  v.  West,  25 
Mich.  195 ;  Wilson  o.  Loomis,  55  111.  852, 
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business  that  is  continuing  in  its  nature,  and  embraces  many 
transactions."  ^  In  Massachusetts,  a  statute  requiring  a  record 
of  the  business  has  the  words,  ^'  now  doing  business  or  hereafter 
proposing  to  do  business  ; "  and  the  court  has  refused  to  limit 
it  in  construction  to  a  course  of  traffic  in  merchandise.  It  in- 
cludes every  sort  of  continuous  business  ;  as,  for  example,  the 
keeping  of  a  boarding-house.^  On  the  other  hand,  if  the  trans- 
action is  single,  or  if  there  are  several  disconnected  trans- 
actions, the  statute  does  not  embrace  them.  Thus,  if  a  married 
woman  keeps  a  colt  for  her  own  use,  —  if,  besides,  she  buys 
some  standing  trees,  and  has  them  felled  for  timber  with  which 
to  build  a  house  for  herself  and  husband  to  reside  in,  —  this  is 
not  '^  doing  business."  And  Chapman,  C.  J.,  observed,  that 
the  statutory  terms  '^  evidently  do  not  include  all  uses  of  her 
property.  The  use  of  a  horse  and  carriage  by  herself,  or  the 
purchase  of  food  and  stabling  for  the  horse,  or  the  procuring 
of  repairs  for  the  carriage,  or  the  raising  and  gathering  of 
crops  for  her  own  use  on  her  land,  or  the  repair  or  erection  of 
a  dwelling  on  her  land  and  the  purchase  of  materials  for.it,  or 
of  materials  and  furniture  for  the  use  of  herself  and  family,  are 
not  uses  of  property  which  come  within  the  contemplation  of 
the  statute."  ^ 

§  442.  CoDBequenoes  of  Direct  Authority.  —  We  have  seen^ 

what  are  some  of  the  consequences  which  flow  from  the  direct 
authority,  conferred  by  statute,  to  carry  on  business.  One  of 
the  consequences  is,  in  the  words  of  Allen,  J.,  in  a  New  York 
case,  that  ^'  the  power  to  carry  on  a  trade  or  business  includes 
the  ability  to  make  all  contracts  incident  to  such  trade  or  busi- 
ness." ^    And  the  contracts  will  be  valid  though  they  relate  to 

*  Holmes  v.  Holmes,  40  Conn.  117,  120. 
'  Chapman  v.  Briggs,  11  Allen,  546. 

'  Proper  v.  Cobb,  104  Mass.  589,  590.  And  see  Feran  v.  Rudolphsen, 
106  Mass.  471. 

*  Ante,  §  236-289. 

*  Barton  v.  Beer,  35  Barb.  78, 80 ;  ante,  §  236.  And  see  Wood  v.  Sanchey, 
3  Daly,  197 ;  Foster  v.  Conger,  61  Barb.  145,  42  How.  Fr.  176 ;  Tillman  c. 
Shackleton,  15  Mich.  447 ;  James  v.  Taylor,  43  Barb.  530 ;  Parker  o.  Si- 
monds,  1  Allen,  258 ;  Abbey  o.  Deyo,  44  N.  Y.  343. 
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services  yet  to  be  performed.^  Another  result,  if  there  were 
any  necessity  of  deriving  it,  is,  that  the  money  received  for  an 
article  sold,  and  goods  purchased  with  the  money,  become 
separate  estate,  the  same  as  was  the  original  article ;  but  the 
same  result  proceeds  equally,  as  we  have  seen,  from  other  rea- 
sons also.^ 

§443.  Record. —  We  have  seen'  that,  in  Massachusetts,  a 
married  woman,  to  be  protected  in  a  separate  business,  must 
have  a  record  made  of  the  fact  that  she  is  carrying  it  on.  This 
is  by  a  statute  *  which  took  effect  on  the  first  day  of  July,  1862. 
If  the  wife  does  not  choose  to  have  the  record  made,  the  hus- 
band can  do  it ;  and,  where  there  is  no  record,  ^^  the  husband 
shall  be  liable  upon  all  contracts  lawfully  made  in  the  prosecu- 
tion of  such  business  in  the  same  manner  and  to  the  same 
extent  as  if  the  same  had  been  made  by  himself."  The  conse- 
quence of  which  is,  that,  in  a  case  where  there  is  no  record,  if 
a  credit  is  given  exclusively  to  the  wife,  under  circumstances 
which  by  the  unwritten  law  would  leave  the  contracting  party 
without  remedy  against  the  husband,  he  is,  by  the  terms  of  the 
statute,  liable.*  The  words  "  the  general  business  of  saloon- 
keeper "  have  been  held  sufficient  in  description  of  the  busi- 
ness.® 

•    1  Adams  v.  Honness,  62  Barb.  326. 

»  Ante,  §  94-98;  Wieman  v.  Anderson,  6  Wright,  Pa.  811;  Foster  v. 
Conger,  supra. 

»  Ante,  §  441.  *  Mass.  Stat,  of  1862,  c.  198, 

^  Feran  v,  Rudolphsen,  106  Mass.  471. 

•  Cahill  V.  Campbell,  105  Mass.  40. 
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MIXING  THE  WIFE'S  PROPERTY  WITH  THE  HUSBAND'S. 

§  444.  Scope  of  this  Cbapter.. —  It  is  not  proposed,  in  this 
chapter,  to  consider  every  possible  thing  within  its  title.  In 
the  foregoing  chapters,  the  subject  has  been  at  several  places 
incidentally  brought  to  view ;  and,  in  the  next  chapter,  devoted 
to  the  claims  of  creditors,  it  will  be  as  directly  treated  of  as  in 
this,  in  some  of  its  most  important  aspects.  We  shall,  in  this 
chapter,  treat  merely  of  what  does  not  find  a  place  under  other 
heads. 

§  445.  memento  of  the  Doctrine.  —  If  the  reader  will  turn  to 
Kent's  Commentaries,^  he  will  there  find  the  subject  of  con- 
fusion  of  goods  treated  of  in  an  elementary  way.  And  he  will 
see,  that,  if  goods  of  two  persons  are  so  mixed  as  to  render 
their  separation  impracticable,  the  combined  whole  becomes 
the  property  of  one  or  the  other  of  them,  or  the  two  become 
owners  in  common,  according  to  the  circumstances.  And 
another  proposition,  not  discussed  by  Kent,  plainly  is,  that  the 
rights  of  creditors  in  the  admixture  may  sometimes  difier  from 
those  of  the  parties  as  between  themselves.^  Again,  we  have 
the  doctrine  of  resulting  trusts,  discussed  by  us  in  a  previous 
chapter.^  If  two  persons  —  as,  a  husband  and  his  wife  own- 
ing separate  property  under  our  statutes  —  severally  contrib- 
ute to  the  purchase  of  a  piece  of  real  estate,  and  the  deed  is 
made  simply  to  one  of  them,  this  grantee  becomes  the  sole 
owner  at  law ;  but,  in  equity,  the  legal  owner  may  be  deemed  a 
trustee  for  the  other  to  the  extent  of  the  funds  which  the  other 
had  invested.^    And  this  opens  to  us  the  general  doctrine  of 

>  2  Kent  Com.  860-366,  690. 

'  McCluskey  v.  ProTident  Institution  for  Savings,  103  Mass.  300. 
'  Ante,  §  116  et  seq.  *  Ante,  §  125,  126. 
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equitable  liens,  established  to  do  justice  in  various  circum- 
stances in  which  a  legal  title  is  one  way,  and  the  real  justice 
of  the  case  is  partly  or  fully  another  way.  Tliese  equitable 
liens,  therefore,  prevent  inequitable  blendings  of  interests 
which  might  otherwise  take  place. 

§  446.  Mbdng  without  Remedy.  —  It  is  obvious,  that,  if  the 
property  of  the  wife  is  so  mixed  with  the  husband's  as  to  ren- 
der it  impossible  to  ascertain  the  proportion  belonging  to  each, 
there  is  no  remedy  even,  as  a  general  proposition,  in  equity. 
Certainly  there  is  none  at  law.  And  where,  in  a  Massachu- 
setts case,  a  woman  after  the  death  of  her  husband  sued  a 
savings  bank  to  recover  a  deposit  which  she  had  made  in  her 
own  name,  principally  during  the  life  of  her  husband,  but  two 
small  items  of  it  after  his  death ;  and  the  representatives  of  the 
deceased  husband  claimed  the  same  money,  as  having  been  his, 
but  deposited  in  her  name  for  convenience  ;  she  was  held  not 
to  be  entitled  to  recover,  if  the  jury  believed  that  the  bulk  of 
the  money  was  originally  his,  who  did  not  intend  to  make  a  gift 
of  it  to  her,  not  even  for  the  two  items  deposited  after  his  death 
to  the  same  account.  And  Chapman,  C.  J.,  said  :  ^^  If  he  made 
her  a  gift  of  money  during  his  lifetime,  it  would  not  by  that 
mere  act  become  her  sole  and  separate  property.  The  doctrine 
of  the  common  law  would  apply  to  it.  In  order  to  hold  it  after 
his  death,  it  would  be  necessary  for  her  to  keep  it  se[)arate.^ 
To  mix  it  with  his  money  in  his  lifetime,  so  that  the  amount 
remaining  after  his  death  coul4  not  be  ascertained,  would  be, 
in  effect,  returning  it  to  him.  And  another  insuperable  diffi- 
culty in  the  way  of  her  recovery  would  be,  that  the  jury  could 
not  fix  upon  any  amount  for  which  their  verdict  should  be 
rendered.  So,  if  she  possessed  money  earned  as  her  sole  and 
separate  property,  and  allowed  those  earnings,  or  any  part  of 
them,  to  be  mixed  with  her  other  earnings,  so  that  the  same 
could  not  be  separated  and  ascertained,  it  would  be  impossible 
to  render  a  verdict  in  her  favor."  ^    And  it  is  obvious,  that,  in 

^  Referring  to  Fisk  v,  Casbman,  6  Cush.  20. 

'  McCluflkey  v.  Provident  Institution  for  Savings,  103  Mass.  300,  305, 
306. 
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yarious  circumstances  of  this  sort,  though  the  married  woman 
should  have  no  power  in  law  to  dispose  of  her  property,  still 
by  mixing  she  would  lose  it  as  effectually  as  though  it  were 
burned. 

§  447.  Qift  by  Bfiadng.  —  A  wife,  having  the  power  to  make 
a  gift  to  her  husband,  may  do  it  by  indirect  means  as  well  as 
direct ;  and  one  of  the  indirect  means  is  by  voluntarily  mixing 
property  of  her  own  with  his,  so  that  it  cannot  be  distinguished. 
Gases  of  this  general  sort  present  themselves  in  various  as- 
pects; and,  in  some  of  them,  it  is  a  question  of  fact  whether 
or  not  the  wife  did  intend  to  make  a  gift  to  her  husband,  while 
doubtless  in  others  this  conclusion  cannot  be  rebutted.  Indeed, 
there  are  cases  in  which  the  wife  is  estopped  to  deny  that  there 
was  a  giPb.^ 

§  448.  ImproTements  on  Land.  —  A  common  method  in  which 
the  funds  of  husband  and  wife  become  mixed  is  where  one  of 
them  puts  improvements  on  the  other's  land.  We  have  seen 
something  of  this  already,^  and  how  it  is  as  to  the  claims  of 
creditors  we  shall  further  dif^cuss  in  the  next  chapter.  Plainly, 
if  the  improvements  were  meant  as  a  gift,  they  go  with  the 
land  as  between  the  parties,  whatever  be  the  result  as  to 
creditors.  And  it  is  plain  also,  that,  as  between  the  par- 
ties, however  it  may  be  as  to  third  persons,  the  husband 
cannot  charge  the  wife  with  improvements  put  upon  her  land 
against  her  consent ;  nor  yet,  on  the  other  liand,  can  the  wife 
thus  charge  the  husband ;  and  neither  one  may  be  deemed, 
unappointed,  the  agent  of  the  other  to  procure  such  improve- 
ments.' 

1  Kelly  0.  Drew,  12  Alien,  107;  Sherman  v.  Elder,  1  Hilton,  178,  476; 
Quidort  o.  Pergeaux,  8  C.  £.  Green,  472;  Glover  v,  Alcott,  11  Mich.  470; 
Boyles's  Estate,  1  Tucker,  4.  And  see  Caswell  v.  Hill,  47  N.  H.  407 ;  Knoll 
V.  Carpenter,  8  Head,  542 ;  Dent  v,  Slough,  40  Ala.  518. 

•  Ante,  §  800. 

'  Ante,  §  218,  220 ;  Bartons  Appeal,  5  Smith,  Pa.  386 ;  Corning  v.  Fow- 
ler, 24  Iowa,  564 ;  Robinson  v.  Huffman,  15  B.  Monr.  80 ;  Skillman  v.  Skill- 
man,  2  McCarter,  478;  Elder  v,  Cordray,  54  III.  244;  Haines  o.  Haines, 
54  III.  74 ;  Knott  v.  Carpenter,  3  Head,  542 ;  Ainsley  o.  Mead,  8  Lans.  116 ; 
Capp  V.  Stewart,  dS  Ind.  479. 
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§  449.  Other  Conaideratioiis.  —  Other  considerations  relate 
to  the  court  in  which  the  litigation  is  conducted,  as  whether  it 
is  a  court  of  equity  or  of  common  law  ;  and  especially  to  the 
question  whether  the  controversy  is  between  the  pai*ties  or  their 
representatives  after  the  death  of  one  or  both,  or  whether  it  is 
between  a  party  and  a  creditor.  But  these  things  are  left  for 
our  next  chapter. 
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CHAPTER  XXXIV. 

CONFLICTING  CLAIMS  OF  THE  WIFE    AND  HER  HUSBAND'S 

CREDITORS. 

Sbct.  460,  451.  Introduction. 

452-460.  Property  and  Personal  Services  distingtushed. 

461-465.  Mingling  Property  and  Services. 

466-478.  Mingling  Property. 

474-477.  Procedure  on  Behalf  of  Creditors. 

§  450.  Scope  of  this  Chapter.  —  In  the  first  volume,^  we  con- 
sidered the  general  subject  of  conveyances  by  the  husband  to 
his  wife,  or  to  a  third  person  for  her  use,  in  fraud  of  his  credi- 
tors and  of  subsequent  purchasers.  It  is  not  proposed  in  this 
chapter  to  go  over  that  ground  again,  but  to  treat  of  some 
things  having  a  special  relation  to  the  late  statutes,  and  to  the 
methods  of  procedure  by  creditors  of  the  husband  seeking  to 
subject  to  their  claims  property  which  is  held  ostensibly  by  the 
wife. 

§  451.  How  the  Chapter  divided.  —  We  shall  consider,  I.  The 
Distinction  between  Property  in  Possession  and  Personal  Ser- 
vices to  be  rendered  in  the  Future  ;  II.  The  Mingling  of  Prop- 
erty and  Services;  III.  The  Mingling  of  Property;  IV.  The 
Procedure  on  Behalf  of  Creditors. 

J.  The  IHstinction  between  Property  in  Possession  and  Per- 
sonal Services  to  be  rendered  in  the  Future. 

§  452.  Property  liable  for  Debts.  —  If  a  man  has  contracted 
debts,  all  the  property  which  he  has  at  the  time,  and  all  that 
he  may  acquire  afterward,  are,  as  a  general  proposition,  liable 
for  those  debts.  If  he  conveys  away  the  property  in  his  pos- 
session to  defraud  his  creditors,  the  creditors  may  under  some 

1  Vol.  I.  §  735-774. 
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circumstances  still  hold  it,  as  was  discussed  in  our  first  volume. 
They  may  also  hold  his  after-acquired  property,  the  same  as 
the  property  which  he  owned  at  the  time  when  the  debt  was 
contracted.  But  property  which  he  does  not  acquire  they 
cannot  hold.  If  the  debtor,  by  due  industry,  might  become 
the  owner  of  his  neighbor's  house  and  grounds  which  are  for 
sale,  but  he  does  not,  —  if  he  has  a  relative  who  would 
make  him  a  present  of  a  house  and  grounds  were  he  not  em- 
barrassed in  his  circumstances,  but  the  relative  does  not  do 
it, —  if,  by  a  suggestion  to  his  father,  he  procures  the  alteration 
of  a  will  so  that  property  which  was  coming  to  him  is  settled 
on  his  wife  to  her  separate  use,  —  the  creditor  cannot  lay  hold 
of  what  the  man  ought  to  have,  and  subject  it  to  the  payment  of 
the  debt. 

§  453.    Power  to   acquire  and   Acquisitioiuiy  dlBtinguished.  — 

Creditors,  therefore,  are  entitled  to  lay  hold  of  what  a  man 
acquires ;  but  not  of  what  he  does  not  acquire,  though  he 
might  have  acquired  it  had  he  chosen  to  do  so.  And  this 
leads  us  to  a  distinction,  overlooked  in  various  cases  tlie  facts 
of  which  furnish  scope  for  it ;  namely,  between  tlie  fruits  of  a 
debtor's  labor  when  he  chooses  to  work  for  himself,  and  the 
fruits  of  his  labor  when  he  chooses  to  work  for  another.  In 
the  former  instance,  as  the  fruits  of  his  labor  belong  to  him, 
the  creditor  can  lay  hold  of  them  ;  in  the  latter,  as  they  belong 
to  a  third  person,  the  creditor  cannot  lay  hold  of  them.  A 
creditor  has  no  power  over  the  volitions  of  his  debtor,  to 
direct  his  future  labors,  or  his  contracts  relating  to  the  future. 
This  topic  has  already  been  incidentally  brought  to  view  in  this 
volume  ;  ^  let  us  consider  it  a  little  more  in  detail. 

§  454.  Hneband  give  away  his  Services  —  May  w^ork  for  Wife. 
—  A  husband  may,  therefore,  give  away,  to  his  wife  or  to  a  third 
person,  a  part  or  all  of  his  earnings,  befoi*e  they  have  become 
vested  in  himself,  and  it  is  no  fraud  on  his  creditors,  past, 
present,  or  future.  Thus  it  was  held  in  New  York,  that  he 
may  work  for  his  wife  in  the  management  of  her  separate 
business  or  property,   without    any  compensation ;   and  his 

>  Ante.  §  299-^02. 
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creditors  will  not  thereby  acquire  any  rights  against  the  wife 
or  her  property.  Said  Hunt,  Commissioner :  "  In  arguing  this 
point  the  appellant's  counsel  insists  that  the  services,  the  time, 
and  talents  of  the  husband  are  valuable,  and  he  has  no  more 
right  to  give  them  to  his  wife,  as  against  his  creditors,  than  to 
give  to  her  his  property  to  their  prejudice.  The  one,  he  says, 
is  as  much  their  property  as  the  other.  This  argument  is 
entirely  unsound.  The  property  of  a  debtor,  by  the  laws  of 
all  commercial  countries,  bdlongs  to  his  creditors.  He  must 
be  just  before  lie  is  generous.  He  must  pay  before  he  gives. 
Not  so  with  his  talents  and  his  industry.  Whether  he  has 
much,  or  little,  or  nothing,  his  first  duty  is  the  support  of  his 
family.  The  instinctive  impulse  of  every  just  man  holds  this 
to  be  the  first  purpose  of  his  industry.  The  application  of  the 
debtor's  property  is  rigidly  directed  to  the  payment  of  his 
debts.  He  cannot  transport  it  to  another  country,  transfer  it 
to  his  friend,  or  conceal  it  from  his  creditor.  Any  or  all  of 
tliese  things  he  may  do  with  his  industry.  He  is  at  liberty  to 
transfer  his  person  to  a  foreign  land.  He  may  bury  his  talent 
in  the  earth,  or  he  may  give  it  to  his  wife  or  friend.  No  law, 
ancient  or  modern,  of  which  I  am  aware,  has  ever  held  to  the 
contrary.  No  country,  unless  both  barbarous  and  heathen, 
has  ever  authorized  the  sale  of  the  person  of  a  debtor  for  the 
satisfaction  of  his  debts."  And  Earl,  C,  said  in  the  same 
case  :  "  The  creditors  of  an  insolvent  have  no  claim  upon  his 
services.  They  cannot  compel  him  to  work  and  earn  wages 
for  their  benefit,  and  hence  he  does  not  defraud  them  if  he 
chooses  to  give  away  his  services  by  working  gratuitously  for 
another.  The  husband  may,  therefore,  in  the  management  of 
his  life's  separate  business  or  property,  work  for  her,  as  any 
other-  person  might,  without  any  compensation,  and  his  cred- 
itors would  not  thereby  gain  any  rights  against  the  wife  or  her 
property,  and  would  have  no  legal  right  to  complain."  ^ 
§  455.  Continued.  —  These  views  are  directly  supported  by 

'  Abbey  v.  Deyo,  44  N.  Y.  343,  346-349.     See  Buckley  v.  WelU,  83 
N.  Y.  618. 
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some  which  were  mentioned  in  a  preceding  chapter,^  and  in- 
fercntially  opposed  by  some.^  But  in  the  cases  in  which  op- 
posing views  appear,  the  attention  of  the  court  was  evidently 
not  directed  to  the  distinctions  on  which  we  are  here  dwelling ; 
and  what  was  set  down  on  the  present  point  was  doctrine  ac- 
cepted as  of  course,  without  any  passing  of  the  judicial  mind 
upon  the  question.  Such  doctrine,  therefore,  is  not  necessarily 
to  be  accepted  as  sound  even  in  the  courts  in  which  it  was 
uttered.^  Consequently  it  would  not  be  quite  accurate  to  say 
that  the  views  of  the  last  two  sections  are  anywhere  among  ua 
rejected,  though  there  are  States  in  which  they  liave  not  re- 
ceived affirmative  recognition. 

§  456.  Continaed.  —  Again,  they  must  not  be  misunderstood. 
If,  in  a  locality  where  the  unwritten  law  is  in  full  force,  a  hus- 
band and  wife  should  agree  together  that  his  services  should  be 
rendered  to  her,  either  gratuitously  or  for  pay,  this  agreement 
and  all  which  depends  upon  it  would  be  void  in  a  court  of  law, 
and  a  court  of  equity  would  not  under  all  circumstances  give 
it  force ;  it  must,  at  least,  be  supported  by  some  valuable  con- 

1  Ante,  §  299,  800. 

•  Ante,  §  301,  302.  And  see  Wortman  ».  Price,  47  III.  22;  Penn  v. 
Whiteheads,  12  Grat.  74,  80,  Moncure,  J.,  observing:  •*  Whatever  was  ac- 
quired by  the  trade  was  acquired,  in  whole  or  in  part,  by  the  labor  and  skill 
of  the  husband.  Creditors  trust  their  debtor  on  the  faith,  not  only  of  his 
present  property,  but  of  his  future  acquisitions,  whether  made  by  his  labor 
and  skill  or  otherwise ;  and  he  has  no  right  to  devote  either  to  the  separate 
use  of  his  wife,  in  exclusion  of  their  claims.  He  is  certainly  under  a  high 
obligation  to  support  his  family ;  but  he  is  under  a  still  higher  obligation  to 
pay  his  debts.^  So,  in  the  Illinois  case  of  Wilson  v,  Loomis,  65  III.  352, 
354,  Scott,  J.,  obaerved :  '*  A  man^s  labor  and  skill  in  any  trade  or  branch 
of  business  is  most  valuable  capital,  and  it  is  as  unlawful  for  him  to  appro- 
priate the  results  of  that  labor  and  skill  to  the  exclusive  use  of  the  ifyife,  as 
her  separate  property,  as  it  would  be  to  thus  appropriate  his  money  to  the 
detriment  of  his  creditors.  It  is  a  man's  first  duty  to  provide  a  sufficient 
support  for  his  wife  and  family,  and  when  that  is  accomplished  he  has  no 
legal  or  moral  right  to  divert  the  surplus  earnings  arising  from  his  skill  and 
labor  to  any  other  purpose  than  the  payment  of  his  just  debts,  if  he  owes 
any.^^    See  also  Bucher  r.  Ream,  18  Smith,  Pa.  421. 

^  Bishop  First  Book,  §  393-41 U 
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sideration,  especially  when  set  up  in  opposition  to  the  claims 
of  creditors.^  Under  our  late  statutes,  this  difficulty  is  in  a 
great  measure  removed  ;  still,  prima  facie  ^  the  avails  of  the 
husband's  labor  are  his  own,  and  to  make  them  the  wife's  there 
must  be  some  sort  of  understanding  that  they  are  not  to  be 
paid  for ;  and,  where  the  claims  of  creditors  are  opposed,  the 
transaction  must  be  in  good  faith,  not  colorable,  a  mere  device 
to  defraud  them.^ 

§  457.  T^STife'ft  Servioes.  —  In  those  States  in  which  the  ser- 
vices of  the  wife  remain  the  husband's  as  at  common  law,^  it 
becomes  an  interesting  question  whetlier  the  foregoing  doctrines 
apply  to  them,  the  same  as  to  his  own  'services ;  so  that,  if 
he  choose,  he  can  allow  her  to  work  for  herself,  instead  of  him, 
and  his  creditors  will  have  no  claim  on  her  earnings.^  It 
might  seem,  on  the  first  impression,  that,  if  a  husband  in  debt 
can  work  for  his  wife  without  pay,  and  his  creditors  will  then 
have  no  claim  on  the  proceeds  of  his  labor,  a  fortiori  he  may 
permit  her  to  do  the  same  for  herself.  It  is  perfectly  plain, 
tliat,  under  the  unwritten  law,  a  wife  may  have  a  separate 
equitable  estate  in  her  personal  services,^  the  same  as  in  any 
thing  else  ;  and,  in  the  actual  facts  of  society,  it  is  much  more 
common  for  a  wife  to  work  for  her  separate  emolument,  than 
for  a  husband  to  give  his  services  to  the  same  end.  Again,  the 
law  puts  into  the  hands  of  the  husband  no  means  by  which  he 
can  practically  compel  his  wife  to  work  even  for  herself  and 
family,  much  less  for  his  creditors.  But,  in  spite  of  all  this, 
the  wife's  services  do,  where  statutes  have  not  interfered,  stand 
on  a  different  foundation  from  the  Imsband's.  At  the  marriage, 
by  the  act  of  matrimony  itself,  the  husband  obtained  —  in  a 
certain  sense,  bought  —  the  title  to  the  wife's  earnings  during 
coverture,  the  same  as  to  her  choses  in  action^  and  goods  ailer- 

'  Vol.  I.  §  707-734. 

•  Wortman  v.  Price,  47  111.  22;  Penn  ».  Whiteheads,  12  Grat  74;  O'Leary 
0.  Walter,  10  Abb.  Pr.  n.s.  439 ;  Wilson  v.  Loomis,  55  111.  352 ;  Glidden 
r.  Taylor,  16  Ohio  State,  509 ;  National  Bank  of  Metropolis  v.  Sprague,  5 
C.  E.  Green,  13. 

•  Ante,  §  417.  *  Vol.  I.  §  732,  733. 

•  Vol.  I.  §  21,  782,  733,  783 ;  ante,  §  420. 
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ward  to  be  acquired.  He  could  not  practically  make  her  work, 
if  she  refused ;  but,  if  she  did  not  refuse,  he  could  appropriate 
the  earnings  to  himself.  It  is  true,  as  we  have  seen,^  that  ser- 
vices not  yet  rendered  by  the  wife  are  not  vested  property  iu 
him,  consequently  a  statute  may  constitutionally  make  these 
services  and  their  proceeds  her  own.  But  the  same  is  true  of 
the  wife's  ehoses  in  action  not  yet  reduced  to  possession,  of 
money  coming  to  her  by  inheritance,  and  the  like ;  as  to  which, 
we  saw  in  the  first  volume,^  courts  differ  upon  the  question  to 
what  extent,  or  whether  at  all,  the  creditors  of  the  husband 
can  compel  an  appropriation  of  them  to  the  payment  of  his 
debts.  The  precise  status  of  the  wife^s  services,  as  to  the  ques- 
tion now  under  consideration,  is,  consequently,  matter  upon 
which  courts  differ. 

§458.  Continued  —  New  Jersey  Doctrine. —  We  have  seen,^ 
that  the  courts  of  New  Jersey  have  gone  a  good  way  on  this 
subject.  In  this  State,  if  a  wife  renders  services  to  a  third 
person,  and  the  question  of  payment  depends  merely  upon  the 
assumpsit  which  the  law  raises,  the  contract  will  be  deemed 
to  be  with  the  husband,  and  the  money  when  paid  will  be  his.^ 
But,  with  his  permission,  waiving  his  own  claim,  she  can  make 
a  special  contract  with  the  person  for  whom  she  performs  ser- 
vices, whereupon  the  payment  for  them  will  be  due  to  her,  and 
not  to  him,  and  she  can  hold  the  avails  against  his  creditors. 
The  question  has  been  a  good  deal  discussed  by  the  courts,  and 
the  following  is  what  is  said  by  Chancellor  Zabriskie  in  one  of 
the  cases :  "  At  common  law,  money  due  the  wife  for  her  ser- 
vices is  a  chose  in  action,  which  the  husband  can  reduce  into 
possession.  If  due  for  services  rendered  without  express 
agreement,  it  can  only  be  recovered  by  the  husband,  and  the 
wife  cannot  be  joined  in  the  suit.  But  if  due  on  an  agreement 
or  contract  with  her,  it  is  a  chose  in  action  in  her,  and  which 

«  Ante,  §  61.  •  Vol.  I.  i  166-164,  766,  767. 

•  Ante,  §  418. 

«  Skillman  o.  Skillman,  2  McCarter,  478,  481,  2  fieasley,  403;  National 
Bank  of  Metropolia  o.  Sprague,  6  C.  £.  Green,  13 ;  Cramer  v.  Reford,  2 
C.  £.  Green,  367. 
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like  all  other  chases  in  action^  whether  bj  deed  or  parol  arising 
during  coverture,  can  be  reduced  into  possession  by  him,  but 
if  not  reduced  at  his  death  will  survive  to  her,  and  at  her 
death  go  to  him  as  her  administrator.  On  this,  as  on  a  note 
or  bond  given  to  her  for  money  received  by  her  by  bequest,  he 
could  sue  in  their  joint  names  or  in  his  own  name.^  In  this 
case,  the  earnings  by  sale  of  berries,  Ac,  by  washing,  and  by 
boarding,  must  have  been  all  due  on  express  contracts,  and 
were,  until  received,  chosea  in  action^  vested  in  her,  which 
would  have  survived  to  her  on  his  death.  These  wages  of  the 
wife,  although  due  to  her  wjien  paid  and  delivered  to  her  in 
money,  which  is  a  chattel  like  all  other  chattels,  became  the 
property  of  the  husband,  unless  he  gave  them  to  her,  or  suf- 
fered her  to  appropriate  them  to  her  separate  use  in  some  law- 
ful mode."  If,  under  these  circumstances,  the  husband  allows 
his  wife  to  take  her  earnings  to  her  own  use,  they  then  come 
within  the  protection  of  the  married-women  statutes.^ 

^  Referring  to  Clancy  Hus.  &  W.  4-6 ;  Brashford  v.  Buckingham,  Cro. 
Jac.  77;  Prat  v.  Taylor,  Cro.  Eliz.  61 ;  Philliakirk  v,  Pluckwell,  2  M.  «c  S. 
893;  2  Kent  Com.  119;  GaH'orth  0.  Bradley,  2  Ves.  sen.  675;  Richards  v, 
Richards,  2  B.  &  Ad.  447 ;  Buckley  0.  Collier,  1  Salk.  114  and  note;  Stall 
V.  Fulton,  1  Vroom,  430,  440. 

•  Peterson  v.  Mulford,  7  Vroom,  481,  486,  487  ;  ante,  §  418.  In  the  case 
of  Stall  V.  Fulton,  supra  (1  Vroom,  480,  440,  442),  Vredenburgh,  J.,  said : 
*'  That  the  earnings  of  the  wife,  upon  express  assumpsits  to  her,  belong  to 
her  until  the  husband  reduces  them  into  possession,  is  supported  by  the  most 
ample  authority.  .  .  .  Nor  is  there  any  law,  human  or  divine,  that  compels 
the  husband,  in  the  interest  of  his  creditors,  to  convert  to  their  use  the  daily 
labor  of  his  wife,  or  to  convict  him  of  fraud  towards  them,  if  he  permits  her 
to  toil  at  the  wash-tub  or  the  sewing-machine  to  feed  her  own  children,  or  to 
provide  a  shelter  for  her  little  ones  from  the  night  and  the  tempest.  He  may 
do  so,  if  he  chooses,  but  the  law  compels  him  not.  If  it  did,  —  if  the  law  com- 
pelled the  husband,  for  the  benefit  of  creditors,  to  snatch  the  loaf  of  bread, 
the  proceeds  of  her  daily  toil,  as  she  is  carrying  it  to  her  children,  then,  in- 
deed, should  mankind  blush  in  the  presence  of  the  rest  of  the  animal  creation. 
The  fish-hawk  does  not  rob  his  mate,  as  she  carries  in  her  talons  to  her  nest 
the  prey  she  has  plunged  beneath  the  ocean  wave  to  seize.  Throughout  all 
the  orders  of  animated  nature,  it  is  the  prerogative  of  the  female  to  labor 
for  her  young;  the  human  male  alone  is  brute  enough  to  plunder  her.^'  In 
another  New  Jersey  case,  an  injunction  was  granted  to  restrain  a  creditor  of 
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§  459.  Contlnned — PennBylvania. — It  is  believed  that,  in  most 
of  our  other  States,  in  the  absence  of  express  legislation,  the 
courts  are  less  liberal  to  the  wife,  when  the  contest  is  between 
her  and  the  husband's  creditors.  Thus,  in  Pennsylvania,  it  is 
held,  that,  if  the  wife  has  no  separate  estate,  she  can  acquire 
none  by  her  earnings  during  the  coverture.  And  where,  after 
a  husband  had  failed,  he,  with  his  wife  who  had  no  separate 
estate,  occupied  a  farm  rented  ostensibly  by  her,  and  she  labored 
upon  it,  and  sold  its  produce,  this  property  was  adjudged  to  be, 
in  favor  of  creditors,  the  husband's.  He  was  deemed  to  be 
the  owner  of  her  earnings.^  In  another  case,  after  a  merchant 
had  failed,  his  wife  entered  into  business  on  her  own  account ; 

the  husband  from  selling  on  execution  growing  crops,  which  were  produced 
on  the  separate  property  of  the  wife  by  the  labor  of  herself  and  minor  chil- 
dren;  Green,  Ch.,  observing:  *' It  is  further  objected,  that,  although  the 
title  to  the  land  is  in  the  wife,  yet,  inasmuch  as  the  bill  alleges  that  the 
land  is  conducted  and  worked  by  the  complainant  and  her  children,  that 
the  crops  in  law  belong  to  the  husband ;  that  the  services  of  the  wife  and 
minor  children  belong  to  the  husband;  that  her  contracts  are  his  con- 
tracts ;  that  the  laborers  she  employs  are  his  servants,  and  that  consequently 
the  crops  are  his.  Such  a  conclusion  is  a  legal  inference  directly  in  the 
face  of  the  express  averments  of  the  bill.  It  rests,  on  the  assumption  that 
the  work  was  done  for  the  husband,  while  the  bill  charges  that  it  was  in  fact 
done  for  the  wife.  It  is  not  denied  that  the  wife  is  entitled  to  the  rents, 
issues,  and  profits  of  her  land ;  and  yet,  if  the  objection  is  valid,  she  can 
neither  rent  nor  employ  any  one  to  cultivate  it,  because  her  contract  would 
be  the  contract  of  her  husband,  and  her  tenant  his  tenant  The  obvious 
answer  to  the  objection  is,  that  the  wife  may  lawfully  contract  in  regard  to 
her  separate  estate,  and  she  will  be  entitled  to  the  benefit  of  such  contract; 
that,  with  the  assent  of  the  husband  and  father,  the  labor  of  the  wife  and 
children  may  be  bestowed  upon  the  separate  property  of  the  wife,  and  thus 
enure  to  her  benefit.  I  know  of  no  rule  of  law  which  requires  a  husband 
and  father  to  compel  his  wife  and  children  to  work  in  the  service  of  his  cred- 
itors. It  is  not  claimed  that  the  statute  has  given  the  wife  any  right  to  deal 
with  her  separate  property  in  the  way  of  trade  as  a  femt  sole  without  the 
assent  or  agreement  of  her  husband.  It  has  been  decided  that  it  does  not. 
Freeman  v,  Orser,  5  Duer,  476.  Under  the  facts  stated  in  the  complainant^s 
bill,  the  assent  of  the  husband  to  the  cultivation  of  the  land  by  Uie  wife,  he 
living  in  the  house  and  being  engaged  in  other  employments,  will  be  im* 
plied."  Johnson  v.  Vail,  I  McCarter,  428,  429. 
'  Bucher  v.  Ream,  18  Smith,  Pa.  421. 
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purchasing  goods,  at  first  on  the  guaranty  of  her  husband's 
fathdr,  then  with  capital  loaned  her  by  the  father,  her  hus- 
band transacting  the  business  in  her  name.  And  it  was  held 
that  a  loan  to  the  wife,  in  these  circumstances,  became  a  debt 
of  the  husband's ;  also,  that  the  stock  of  goods  was  to  be 
deemed  his,  in  a  contest  with  his  creditors.  ^^  We  thought  it 
a  little  singular,"  said  Woodward,  J.,  ^'  that  it  became  nec- 
essary for  us  to  say,  in  Ray  bold  v,  Ray  bold  ,^  that  the  hus- 
band was  entitled,  in  his  own  right,  to  the  earnings  of  his 
wife  during  coverture ;  but  it  is  more  singular  still,  that  we 
are  required  now  to  decide  that  joint  earnings  of  husband 
and  wife  belong  to  the  husband  and  not  to  the  wife.  .  .  . 
Under  the  Act  of  15th  April,  1851,  a  married  woman  may 
loan  her  money  to  her  husband,  and  secure  herself  by  a  judg- 
ment or  mortgage  taken  in  the  name  of  a  friend  for  her  use  ; 
and  this  is  the  honest  and  fair  way  of  helping  him  to  carry  on 
business.  But  after  he  has  traded  on  borrowed  capital  until 
he  breaks,  to  put  her  forward  to  trade  on  borrowed  capital  for 
his  benefit,  is  a  sure  way  to  imperil,  if  not  to  destroy,  the 
credit  of  both.  Such  arrangements  cannot  withstand  the 
scrutiny  of  the  husband's  creditors."  ^  In  another  case,  where 
a  father  had  loaned  money  to  his  married  daughter  expressly 
on  the  credit  of  her  separate  estate,  which  she  mortgaged  for 
its  repayment ;  the  husband,  also,  who  was  insolvent,  giving 
his  bond  for  security  ;  and  the  money  was  employed  by  her  in 
trade  ;  it  was  held  that  goods  purchased  with  the  money  were 
not  subject  to  be  taken  for  her  husband's  debts.  Said  Agnew, 
J. :  "  That  a  wife  cannot  purchase  on  credit,  or  pay  with  her 
own  earnings  which  belong  to  her  husband,  we  have  said  in 
many  cases.  But  this  is  where  the  credit  is  not  founded  on 
her  own  separate  estate.  Nowhere  has  it  been  said  that  a 
credit  undoubtedly  founded  on  the  wife's  own  means  and  paid 
for  thereout,  or  that  the  earnings  derived  from  the  manage- 
ment of  her  own  estate,  are  not  to  be  protected."  ^ 

>  Raybold  v.  Ray  bold,  8  Harris,  Pa.  308,  311. 
•  Hallowell  v,  Horter,  11  Casey,  Pa.  375,  380. 
3  Brown  v.  Pendleton,  10  Smith,  Pa.  419,  422. 
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§  460.  Continued.  —  There  are  cases  in  other  States  sustain- 
ing rather  the  Pennsylvania  than  the  New  Jersey  doctrine  ; 
though  perhaps  differing  somewliat  among  themselves,  and,  it 
may  be,  none  of  them  going  all  lengths  with  the  Pennsylvania 
court.^  It  is  probably  not  possible,  that,  on  this  question, 
judicial  decision  in  our  States  should  be  harmonious;  unless  the 
harmony  could  be  extended  further  back,  to  collateral  questions 
analogous  to  it.^  Since,  however,  it  is  not  in  tlie  legal  power 
of  a  husband  to  compel  his  wife  to  work,  if  she  refuses  to  work 
for  his  creditors,  but  consents  to  work  for  herself,  the  courts,  it 
seems  to  the  author,  will  commit  no  greater  violation  of  strict 
principle  than  they  often  do  in  the  interest  of  humanity  and 
natural  justice,  should  they  permit  her  to  work  for  herself  in 
cases  where  the  husband  waives  his  own  claim  and  consents. 
It  is  going  a  great  way  to  say,  that  a  creditor,  when  he  trusts 
a  husband,  has  in  contemplation,  as  a  basis  of  the  credit,  money 
which  the  wife  may  choose  to  earn  in  the  future,  while  conscious 
that  neither  she  nor  her  family  can  derive  any  benefit  from 
the.  earning. 

//.   The  Mingling  of  Property  and  Services. 

§  461.  Ownerahip  of  Property  —  Of  Benrices  —  Carry  on  Btisi- 
nees.  —  It  is  plain  in  principle,  that,  if  property  and  services 
both  belong  to  the  same  person,  and  these  are  mingled,  the 
owner  of  the  elements  will  be  the  owner  of  the  compound. 
And  if  a  husband  can,  as  against  his  creditors,  give  to  his 
wife  the  proceeds  of  her  own  labor,  the  principles  discussed 
under  the  last  sub*  title  would  indicate  that,  a  fortiori^  he  can 
do  the  same  thing  with  his  personal  services.  The  consequence 
of  which  doctrines  must  be,  that  she  can  do  business  on  her 
own  account,  he  giving  his  time  and  abilities  to  the  conduct  of 
it,  and  his  creditors  cannot  interfere.     But  exactly  at  this 

>  Elliott  V,  Bentl}^,  17  Wis.  591;  Mitchell  v.  Sawyer,  21  Iowa,  582; 
Duncan  v.  Roselle,  Id  Iowa,  501 ;  Partridge  v.  Stocker,  36  Vt.  108 ;  Glover 
t7.  Alcott,  11  Mich.  470;  Rinkin  o.  West,  25  Mijh.  195;  Sharp  v.  Maaiwell, 
SO  Missis.  589 ;  Goss  v,  Cahill,  42  Barb.  310;  Apple  v.  Gaaong,  47  Missis. 
189. 

*  Ante,  §  457. 
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point  the  New  Jersey  court,  after  carrying  the  doctrine  of  the 
wife's  right  to  her  own  earnings  so  far,  has  paused.  In  this 
tribunal  it  seems  to  have  been  taken  for  granted,  contrary  to 
what  is  laid  down  under  our  last  sub-title  as  the  better  doctrine, 
that  the  husband  cannot  give  to  the  wife,  as  against  his  credi- 
tors, his  own  skill  and  services.  Therefore,  in  New  Jersey,  if 
a  husband  and  wife  undertake  to  transact  business  together, 
meaning  it  to  be  hers,  while  he  is  but  her  agent,  it  is  still  in 
law  his,  and  the  entire  accumulations  are  8ul)ject  to  his  debts.^ 
The  reasoning  by  which  this  conclusion  is  reached,  is,  in  the 
words  of  Chancellor  Zabriskie,  as  follows :  '^  A  husband  is,  at 
law,  entitled  to  the  earnings  of  his  wife.  The  common  law  is 
not  altered  in  this  respect  by  the  Married-women's  Act.  But 
he  may  allow  his  wife  to  take  her  own  earnings  and  appro- 
priate them  to  her  separate  use,  and  such  appropriation  is 
good,  even  as  against  his  creditors.  When  tliey  are  invested 
in  her  name,  neither  he  nor  his  creditors  can  disturb  them.^* 
.  .  .  The  cases  hold,  that  a  husband  may  give  to  his  wife  the 
proceeds  of  her  own  labor,  although,  in  such  cases,  the  actual 
gift  must  be  clearly  proved.  But  the  opinion  of  Cliancellor 
Green,  in  Skillman  v.  Skillman,  holds,  that,  ^  where  a  married 
woman  carries  on  business  in  her  own  name,  the  avails  of  the 
business  are  not  protected  by  the  statute  in  relation  to  married 
women,  but  they  remain  the  property  of  the  husband  liable  to 
be  seized  and  taken  in  execution  for  the  payment  of  his  debts.' 
In  New  York,  the  Act  of  1860,  not  yet  copied  into  the  legisla- 
tion of  this  State,  provides  for  that ;  their  Act  of  1848,  from 
which  our  Married-women's  Act  was  copied,  did  not  enable  a 
married  woman  to  carry  on  business  for  herself,  in  her  own 
namc.^  In  the  cases  of  Skillman  v.  Skillman,  and  Johnson  v. 
Vail,  Chancellor  Green,  in  deciding  that  the  wife  is  entitled  to 
the  rents  and  products  of  her  farm  or  other  property,  and  the 

^  National  Bank  of  Metropolis  r.  Sprague,  6  C.  E.  Green,  13 ;  Quidort 
V,  Pergeaux,  8  C.  E.  Green,  472. 

*  Referring  to  Stall  v.  Fulton,  1  Vroom,  480 ;  Johnson  o.  Vail,  1  Mo- 
Carter,  423 ;  Skillman  v.  Skillman,  2  Beaaley,  403. 

'  Referring  to  Freeman  v.  Orser,  6  Duer,  476. 
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products  of  the  labor  of  herself  and  minor  children,  distin- 
guishes these  from  tlie  proceeds  of  trade,  carried  on  by  her 
with  her  separate  property.  If  a  married  woman  cannot  carry 
on  trade  or  business  in  her  own  name  so  that  she  can  bind 
herself  personally  in  relation  thereto,  but  such  power  is  con- 
fined to  contracts  relating  to  such  separate  estate  as  she  may 
legally  hold,^  then  it  follows,  as  a  necessary  consequence,  that 
the  business  is  the  business  of  her  husband,  and  the  profits  are 
his  property.  And,  while  a  husband  may,  as  against  his  credi- 
tors, allow  his  wife  to  have  for  her  separate  use  the  earnings 
of  herself  and  of  the  labor  of  their  minor  children,  he  may 
not  give  to  her,  to  be  invested  in  her  own  name,  the  proceeds 
of  his  own  business,  skill,  and  labor.  Else  it  would  follow, 
that  any  married  man  who  became  embarrassed,  could  transfer 
his  business  to  his  wife,  and  continue  it  himself  in  her  name, 
with  all  his  skill  and  ability ;  and,  if  she  only  took,  or  seemed 
to  take,  some  part  in  the  transaction  of  it,  might  invest  the 
proceeds  of  his  labor  and  management  in  the  name  of  his  wife, 
and  set  his  creditors  at  defiance.  The  law  was  intended  to 
protect  the  property  and  earnings  of  a  married  woman,  and  not 
the  property  or  earnings  of  her  husband  against  his  creditors  ; 
and  when,  as  in  this  case,  they  mix  up  the  earnings  of  the  wife 
with  those  of  the  husband,  so  that  they  cannot  be  separated,  the 
husband  cannot  make  a  clear,  distinct  gift  of  her  own  earnings 
to  his  wife,  and  they  remain  as  at  common  law  his  property.'  ^ 
This  course  of  argument  brings  to  view  one  point  requiring  an 
obsei'vation.  According  to  doctrine  generally  prevailing,  it  is 
not  necessary,  to  the  carrying  on  of  a  business,  that  the  person 
should  be  capable  of  binding  himself  or  herself  at  law  or  even 
in  equity.  For  example,  a  minor,  who  cannot  bind  himself  by 
a  contract,  can  carry  on  a  business.  That  is  a  matter  for  the 
consideration  of  him  who  deals  with  the  incapable  person. 
And  if  one  gives  credit  to  a  married  woman,  knowing  that  she 
is  not  legally  holden,  he  cannot  go  back  upon  his  own  act  and 
compel  payment  from  the  husband.^ 

*  See  ante,  §  204.  »  Quidort  v.  Pergeaux,  supra,  at  p.  479,  480. 

"  Ante,  §  409. 

374 


I 


Ch.  XXXIV.]  CLABIS  OF  CREDITORS.  §  463 

§  462.  Continued  —  niinois.  —  In  Illinois,  under  the  statute 
of  1861,  it  was  held,  that,  if  a  married  woman  commits  her 
separate  property  to  the  hands  of  her  husband  to  carry  on  a 
general  trade  in  her  name,  and  by  his  labor  and  skill  he  in- 
creases the  fund,  the  entire  capital  and  its  increase  will  together 
be  liable  for  his  debts.  But  this  case,  again,  proceeds  on  the 
assumption,  that,  contrary  to  the  doctrine  of  our  last  sub-title, 
it  is  not  competent  for  the  husband,  as  against  his  creditors,  to 
give  to  the  wife  his  services.^ 

§  463.  Contlnned  —  BCiohigan.  —  The  like  general  doctrine 
was  held  by  the  majority  of  the  court  in  Michigan ;  but  here, 
in  the  case  alluded  to,  considerations  of  the  wife's  labor  occu- 
pied a  prominent  place  in  the  minds  of  the  judges.  And  this, 
according  to  the  views  presented  in  our  last  sub-title,  might  be 
deemed  to  make  a  difference.  In  the  facts  of  the  case,  a  mar- 
ried woman  owned  a  flour-mill,  which  was  run  and  managed 
by  her  husband,  assuming  to  act  as  her  agent ;  the  great  bulk 
of  the  capital  was  borrowed  on  the  credit  of  the  business, 
though  a  small  portion  of  it  was  furnished  by  the  wife.  And 
it  was  adjudged,  that  the  statute  of  1855  did  not  exempt  the 
gains  of  the  business  from  liability  for  the  husband's  debts. 
Said  Ghristiancy,  J.,  giving  the  opinion  of  the  majority  :  "  The 
statute  is  entirely  silent  as  to  her  right  to  manage  her  property 
by  the  application  of  her  time  and  personal  service^.  And,  as 
at  common  law  her  time,  services,  and  earnings  belonged  to  her 
husband,  and  the  statute  nowhere  expressly  professes  to  de- 
prive him  of  these  rights  in  any  respect,  or  to  relieve  her  from 
the  duties  they  imply,  and  cannot  be  construed  to  limit  such 
rights  and  duties  otherwise  than  as  the  power  expressly  or 
impliedly  given  her  over  her  separate  property  may  operate  as 
such  limitation  by  implication  ;  it  is  clear  that  her  right  to 
devote  any  part  of  her  time  and  services  to  the  management 
of  her  own  separate  property  (which  must  thus  far  limit  the 
husband's  common-law  rights)  must  depend  entirely  on  infer- 

»  Wilson  V,  Loomis,  55  111.  852.  See  Dean  v,  Bailey,  50  111.  481 ;  Wort- 
man  V,  Pnce,  47  111.  22 ;  Elder  v.  Cordray,  54  111.  244 ;  Bridgford  v.  Rid- 
dell,  55  111.  261. 
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enee.     The  powers  to  be  inferred  should,  therefore,  be  such  as 
to  harmonize  with  the  common-law  rights  of  the  husband,  as 
far  as  they  reasonably  may,  consistently  with  the  purpose  for 
which  they  are  inferred,  so  as  to  avoid  all  unnecessary  conflict. 
It  was  clearly  not  the  purpose  of  the  statute  to  deprive  the 
husband  generally  of  his  right  to  the  time,  services,  and  earn- 
ings of  the  wife,  or  to  relieve  her  from  the  performance  of  her 
houseliold  and  conjugal  duties.     But,  leaving  these  in  full  force 
generally  as  they  existed   at    common  law,  the   statute   has 
adopted  a  principle  in  reference  to  such  property  as  she  may 
separately  own,  which  may  incidentally  modify  her  husband's 
rights  and  her  corresponding  duties,  so  far,  and  so  far  only,  as 
may  be  necessary  to  enable  her  to  obtain  the  legitimate  income 
or  enjoyment  of  %v^h  property.     The  power  to  dispose  of  her 
property,  by  fair  implication  gives  her  the  right  to  apply  so 
much  of  lier  time  and  attention  to  this  object  as  may  be  rea- 
sonably required  for  the  purpose.     But  it  does  not  necessarily 
follow  that,  because  the  statute  has  secured  to  her  the  income 
and  profits  of  her  separate  property,  it  has  therefore  authorized 
her  to  engage  in  any  and  every  kind  of  general  business  which 
might  be  carried  on  with  it  or  vpon  it,  and  given  her  the  profits 
and  income  of  the  business  as  well  as  the  property.     Here  is  a 
distinct  element  entering  into  the  product,  beyond  that  of  the 
income  of  her  separate  property.     We  do  not  mean  to  say  that 
she  would  in  no  case  be  entitled  to  the  product  into  the  pro- 
duction of  which  this  element  might  enter,  nor  that  she  would 
be  prevented  in  all  cases  from  carrying  on  any  business  with 
her  separate  property.     Tliis  might  depend  upon  the  nature, 
circumstances,  or  necessities  of  the  case.     Thus,  for  illustra- 
tion, had  this  mill  been  used  by  her  only  for  custom  work, 
grinding  for  tolls ;  or,  had  she  received  by  devise,  or  gift,  or 
inheritance,  or  by  purcliase  on  mortgage  or  execution  for  a 
debt  due  to  her  (and  possibly  by  purchase  otherwise)  a  mill 
already  stocked  with  grain,  and  which  prudent  management 
would  require  to  be  manufactured  into  flour  before  sale  ;  she 
might  be  entitled  to  use  the  property  in  this  way  for  this  special 
and  temporary  purpose,  and  still  be  entitled  to  the  product. 
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But  while  it  is  clear  that  she  may  sell  any  of  her  property  and 
invest  the  proceeds  at  interest  or  in  other  property,  as  occasion 
may  require,  and  it  may  be  difficult,  perhaps  impossible,  to  lay 
down  any  general  rule  applicable  to  all  cases,  by  which  her 
right  to  continue  and  extend  these  opemtions,  and  to  devote 
her  time  and  services  to  the  management  of  her  property,  may 
be  governed  ;  and  it  may  be  necessary  to  feave  each  case  to 
stand  mainly  upon  its  own  peculiar  facts ;  yet,  we  think,  as  a 
general  rule,  her  rights  do  not  extend  so  far  as  to  enable  her 
to  enter  into  a  general  trade  and  business,  like  that  here  in  ques- 
tion, and  which  is  to  be  carried  on  mainly  upon  credit ;  or  any 
.  other  general  business  thus  carried  on,  the  proper  attention  to 
which,  by  herself,  would  be  calculated  to  require  the  employ- 
ment of  her  time  and  services  generally,  to  an  extent  which 
(if  properly  attended  to)  would  deprive  the  husband  sub- 
stantially of  all  her  services  and  earnings,  and  render  her  in- 
competent to  perform  her  obligations  to  her  husband,  or  the 
ordinary  duties  pertaining  to  the  household.  If  it  were  com- 
petent for  her  to  carry  on  such  general  business  wholly  or 
mainly  by  means  of  her  own  capital  (upon  which  we  express 
no  opinion),  yet  to  authorize  it  when  done  mainly  upon  credit 
would  be  going  entirely  beyond  the  purpose  for  which  the  power 
is  inferred, —  the  management  and  use  of  her  separate  property 
in  such  manner  as  to  enable  her  to  obtain  the  legitimate  profit 
and  income  of  the  property ^ — and  would  be  making  the  busi- 
ness the  principal^  and  her  separate  property  only  a  minor  object. 
If  this  were  permitted,  and  the  wife  were  allowed  to  enter  into 
such  a  business  as  a  permanent  occupation,  any  woman  who 
might  find  a  friend  to  give  her  a  vacant  lot,  or  ten  dollars  in 
money,  or  even  a  small  credit,  would  have  it  in  her  power  to 
deprive  her  husband  entirely  of  all  right  to  the  time  and  ser- 
vices of  the  wife  in  the  care  and  management  of  his  house- 
hold." ^  Now,  as  to  this  reasoning,  those  who  might  differ 
from  the  learned  judge  would  proceed  on  the  ground,  that,  in 

»  Glover  w.  Alcott,  11  Mich.  470,  482-484.  See  BuVger  v.  White,  2  Bosw. 
92;  Duncan  v.  Roselle,  15  Iowa,  501;  Mitchell  v.  Sawyer,  21  Iowa,  582; 
ante,  §  460. 
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the  facts  of  the  case,  the  husband's  consent  to  what  was  done 
by  the  wife  clearly  appears.  Plainly,  the  husband  can  waive 
his  rights,  whatever  they  are.  Then,  as  to  the  creditors  of  the 
husband,  we  are  brought  back  to  the  question  discussed  in  our 
last  sub-title,  whether  or  not  they  have  in  law  a  claim,  of  which 
they  cannot  be  divested,  on  the  future  earnings  of  the  wife. 
Notwithstanding  this  case,  tHe  general  power  of  a  wife  having 
a  separate  estate  to  carry  on  business  in  Michigan,  and  to 
bind  herself  by  contracts  therein,  has  since  been  affirmed  by 
the  courts.^  And  the  power  to  do  it  through  her  insolvent 
husband  as  agent,  even  as  against  his  creditors,  has  also  been 
affirmed.^ 

§  464.  Continned — Ohio.  — There  is  an  Ohio  case,  of  general 
aspect  not  unlike  the  foregoing.  A  husband,  who  had  failed  in 
business,  established  a  manufactory  with  the  money  of  his  wife; 
employing  hands,  superintending  the  work,  and  laboring  him-  . 

self;    assuming,  however,  to  act  as   her  agent  and  trustee.  I 

Under  his  skilful  management,  the  business  became  profitable. 
The  earnings  were  in  part  used  in  the  support  of  his  family,  a 
part  he  appropriated  to  himself ;  and,  with  another  part,  he 
purclmsed  some  real  estate  for  the  wife  in  her  own  name. 
There  was  no  account  between  the  husband  and  wife,  and  no 
agreement  as  to  wages.  On  a  proceeding  by  his  creditors  to 
subject  the  property  to  the  payment  of  his  debts,  this  real 
estate  was  held  to  be  his,  and  she  was  adjudged  to  be  entitled 
to  her  money  and  interest.  It  was  assumed  by  the  learned 
court,  as  in  other  cases  already  mentioned,  that  the  creditors 
were  of  course  entitled  to  whatever  proceeded  from  the  hus- 
band's services.  From  this  proposition  it  followed,  that  here 
had  been  a  mixing  of  property,  without  the  concurrence  of  the 
creditors,  who  therefore  should  not  be  permitted  to  suffer 
thereby.  And  there  was  no  way  of  dividing  profits.  White, 
J.,  who  delivered  the  opinion  of  the  court  continued  :  "  With- 
out entering  into  an  exposition  of  the  consequences  that  would 
follow  the  adoption  of  a  rule  sustaining  the  present  claim  of 

*  Tillman  v,  Sbackelton,  15  Mich.  447 ;  Rankin  v.  West,  25  Mich.  195. 
'  Rankin  v.  West,  supra. 

878 


Ch.  XXXIV.]  CLAIMS  OF  CREDITORS.  §  465 

Mrs.  Taylor  [the  wife] ,  it  is  sufficient  to  say,  that  we  are  satis- 
fied that  sound  public  policy,  and  the  settled  principles  of  law 
and  equity,  alike  forbid  its  adoption  ;  and  that,  where  a  wife 
thus  suffers  her  own  money  to  be  employed  by  her  husband^ 
and  blended  with  his  earnings  so  that  it  cannot  be  separated, 
though  the  business  may  be  conducted  in  her  name,  the  most 
favorable  attitude  she  can  be  allowed  to  assume,  in  a  contro- 
versy with  his  creditors,  is  that  of  a  creditor  in  equity.  At  law, 
she  can,  of  course,  have  no  standing  as  a  creditor.  The  ar- 
rangement between  the  husband  and  wife,  whereby  he  undertook 
to  carry  on  business  in  her  name  and  for  her  exclusive  benefit, 
was,  in  effect,  an  attempt  to  make  a  voluntary  settlement  of 
the  products  of  his  skill  and  industry  in  favor  of  his  wife  ;  ^ 
and  the  purchase  of  the  property,  and  its  conveyance  to  lier, 
was  but  the  carrying  out  of  the  arrangement.  The  principle 
of  the  arrangement  would  be  the  same  whether  it  embraced 
property  which  he  had  already  acquired,  or  only  his  future 
acquisitions ;  and,  if  the  arrangement  be  valid  as  against 
creditors  for  the  period  of  about  four  years  that  elapsed  from 
the  time  of  its  date  to  the  time  of  the  trial,  it  may  be  con- 
tinued during  the  joint  lives  of  the  parties,  if  they  so'  elect ; 
and,  if  the  husband  should  survive  the  wife,  no  good  reason  is 
perceived  why,  if  he  should  choose  to  do  so,  he  might  not  pro- 
long the  arrangement  for  the  benefit  of  her  legal  representa- 
tives." * 

§  465.  Conclosion.  —  The  contrary  doctrine  to  the  foregoing 
sufficiently  appears  in  the  discussions  under  our  last  sub-title. 
The  discussions  on  this  side  of  the  question  are  unsatisfactory ; 
because,  in  no  one  of  the  cases  in  which  the  courts  have  as- 
sumed that  it  is  the  legal  duty  of  a  husband  to  work  all  his 
life  for  his  creditors,  and  no  other  person,  not  even  his  wife,  is 
entitled  to  accept  his  services  though  he  tender  them,  is  there 
any  attempt  to  explain  how  or  why  this  is  so.     As  the  author 

^  The  reader  will  not  lose  sight  of  the  point  of  difference.  This,  which 
the  learned  jadge  here  assumes  he  could  not  do,  is  what  various  other  courts, 
as  we  saw  in  our  last  sub-title,  hold  to  be  perfectly  competent. 

*  Glidden  v.  Taylor,  16  Ohio  State,  509,  521. 
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desires  to  give  both  sides  of  every  question,  he  would  state  the 
reasons  on  which  this  doctrine  rests  if  he  were  able.  But, 
having  never  seen  them  given  in  any  case,  and  not  being  able 
to  imagine  what  they  ai*e,  he  is  compelled  to  leave  the  question 
here. 

III.  The  Mingling  of  Property. 

§  466.  In  General  —  DistinotionB.  —  Under  this  sub-title,  we 
shall  not  meet  with  the  embarrassments  which  beset  us  under 
the  last ;  for,  as  against  creditors,  there  is  no  doubt  that,  in 
matter  of  law,  the  husband  has  no  authority  to  transfer  his 
property  in  possession  to  his  wife,^  however  it  may  be  as  to  his 
powers  of  earning  money  in  future,  which  he  pledged  to  her  at 
the  marriage.  Likewise,  on  the  other  hand,  though  we  should 
not  deny  that  the  present  creditors  of  the  husband  can  subject 
to  their  claims  the  wife's  power  of  earning  money  in  future, 
still  we  must  admit  that  they  cannot  take  away  the  separate 
property  from  lier.*  She  may,  however,  give  such  property 
to  her  husband ;  and,  if  she  does,  they  can  lay  hold  of  it  for 
their  debts.^  And  it  is  a  reasonable  view,  and  doubtless  just 
in  the  law,  that,  if  she  voluntarily  mixes  her  property  with  her 
husband's,  so  that  it  cannot  be  distinguished,  she  loses  it  as 
against  his  creditors  who  were  not  responsible  for  the  mixing.^ 

§  467.  HuBband  putting  Improvements  on  "Wife's  Land. —  One 
of  the  most  common  forms  of  mixing  occurs  where  a  husband, 
with  his  own  funds,  makes  improvements  on  the  real  estate  of 
the  wife.  In  such  a  case,  if  at  the  time  of  making  the  im- 
provements he  is  in  debt,  it  is  often  a  delicate  question  to  what 
extent,  or  whether  at  all,  his  creditors  can  lay  hold  of  the  im- 
proved land,  or  any  thing  else  of  hers,  for  payment.  The 
answer  to  this  question  is  not,  in  reason,  the  same  under  all 

1  Vol.  I.  §  760-761. 

*  Hale  t;.  Coe,  49  Misso.  181. 

*  Kuhn  r.  Stansfield,  28  Md.  210;  Anderson  v.  O'Reilly,  54  Barb.  620; 
Brooks  9.  Dalrymplef  12  Allen,  102. 

^  Ante,  §  464 ;  Freeman  o.  Orser,  5  Duer,  476 ;  Dent  o.  Slough,  40  Ala. 
518 ;  Buckley  v.  Wells,  42  Barb.  569. 
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circumstances ;  but,  after  allowance  is  made  for  differences  of 
this  sort,  the  decisions  still  appear  not  to  be  harmonious.  In 
Vermont,  we  have  seen,^  the  doctrine  apf)ears  to  be  laid  down, 
that  aihusband  cannot  improve  his  wife's  land  away  from  her, 
consequently  his  creditors  cannot  appropriate  a  part  of  the  land 
tlius  improved  in  payment  of  their  demands  against  him.  In 
the  facts  of  the  case,  however,  what  he  had  done  consisted  in 
his  personal  labor  voluntarily  bestowed  upon  the  land  ;  and 
this,  according  to  views  already  presented,'*  he  had  the  right 
to  bestow.  But  if  what  he  gave  had  been  money,  still  there 
are  cases  which  appear  to  hold,  more  or  less  distinctly  and 
absolutely,  that  his  creditors  would  be  without  remedy.^  On  the 
other  hand,  there  are  cases  which  maintain,  that,  if  a  husband 
puts  improvements  on  his  wife's  land  in  fraud  of  his  creditors, 
equity  will  enforce  a  lien  on  the  lands  for  what  he  has  fraudu- 
lently put  into  them.* 

§  468.  Contixmed.  —  Let  us  see  how  far  the  cases  can  be 
reconciled,  and  the  true  doctrine  ascertained.  The  discussions 
already  had  in  this  chapter  disclose  to  us,  that  the  Vermont 
court  was  right  in  refusing  to  yield  any  thing  to  creditors  by 
reason  of  the  husband's  personal  services  bestowed  voluntarily 
on  the  wife's  land.  This  distinction  was  maintained  in  an 
Alabama  case.  It  was  there  held,  that,  where  a  husband  in 
debt  furnishes  lumber  for  his  wife  to  use  in  building  on  her 
separate  equitable  estate,  this  will  be  considered  a  gift  to  her 
in  fraud  of  his  creditors ;  and,  to  the  extent  of  the  lumber, 
her  estate  must  respond  to  their  demands.  But,  on  the  other 
hand,  for  his  personal  services  rendered  to  her  estate,  they 
have  no  claims  on  it  whatever.^ 

»  Ante,  §  800.  •  Ante,  §  4o4-456. 

'  Corning  v.  Fowler,  24  Iowa,  584 ;  Robinson  v.  Huffman,  15  B.  Monr. 
80;  Barto's  Appeal,  5  Smith,  Fa.  386;  Capp  r.  Stewart,  38  Ind.  479;  Ains- 
ley  1^.  Mead,  3  Lans.  116 ;  Knott  v.  Carpenter,  3  Head,  542 ;  Hughes  v.  Pe- 
ters, 1  Coldw.  67. 

*  Lynde  v.  McGregor,  13  Allen,  182 ;  Kirby  o.  Bruns,  45  Misso.  234 ; 
Cater  v.  Eveleigh,  4  Des.  19 ;  Caswell  v.  Hill,  47  N.  H.  407 ;  Hoot  r.  Sor- 
rell,  11  Ala.  386. 

»  Hoot  r.  Sorrell,  11  Ala.  386. 
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§  469.  Continued.  —  Still  the  question  remains,  whether, 
supposing  the  wife  to  have  had  no  fraudulent  intent,  but  to 
have  merely  accepted  the  husband's  improvements  believing 
him  to  be  in  a  situation  honestly  to  make  them,  she  is  there- 
fore to  be  compelled  to  purchase  them  of  his  creditors  against 
her  will.  Practically,  under  many  circumstances,  to  place  this 
burden  upon  her  would  be  to  bring  upon  her  pecuniary  ruin  as 
the  penalty,  not  for  her  wrong,  but  for  having  found  in  her 
husband  a  friend.  The  Iowa  court  has  answered  this  question 
in  the  negative  ;  and  Wright,  J.,  speaking  of  the  facts  and  law 
of  the  case,  observed :  ^^  In  substance  the  case  is  this :  the 
wife  owns  the  land  ;  the  husband  is  in  debt;  she  expends  some 
of  her  own  means  in  improvements;  he  a  much  larger  amount; 
she  is  guilty  of  no  collusion,  has  no  fraudulent  purpose,  but  has 
knowledge  of  the  improvements  made  by  him,  and  makes  no 
objections  to  his  thus  expending  his  money.  ...  If  the  case 
stood  as  a  voluntary  gift  or  conveyance  of  property  by  the  hus- 
band to  the  wife,  without  a  consideration  valuable  in  its  nature, 
made  for  the  purpose  of  defrauding  his  creditors,  equity  could 
well  follow  such  property  into  the  hands  of  the  donee  or 
grantee,  although  the  donee  or  grantee  was  in  no  way  privy 
to  the  fraud.  But  this  rule  can  have  no  application  where  the 
husband  makes  with  his  own  means  improvements  on  the  lands 
of  the  wife,  without  any  contract  that  he  acquired  any  interest 
thereby  in  the  realty,  or  that  she  was  to  be  liable  or  accounta- 
ble to  him  for  the  value  thereof.  The  expenditure  was  volun- 
tary —  not  under  any  contract  —  and  it  would  place  at  the 
disposal  of  an  insolvent  and  spendthrift  husband  the  entire 
real  property  of  the  wife,  if  his  creditors  could  follow  the 
means  expended  by  him  thus  voluntarily  thereon,  and  enforce 
their  claims  or  liens  to  the  extent  of  such  expenditure.  The 
wife  cannot  thus,  without  her  consent,  be  made  the  trustee  of 
her  husband,  holding  her  own  lands  in  trust  for  the  payment 
of  liens  in  the  creation  of  which  she  had  no  part.  In  a  con- 
tract, express  even  between  the  husband  and  wife,  under  which 
he  himself  or  creditors  sought  to  enforce  a  lien  upon  her  realty, 
a  court  of  equity  would  scrutinize  closely  its  terms,  and  guard 
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carefully  lier  rights.  To  recognize  the  existence  of  such  a  lien 
from  the  fact  that  he,  while  in  debt,  has  added  to  the  value  of 
her  lands  by  expending  his  means  thereon,  would  be  going 
further  than  any  case  brought  to  our  attention,  and  it  seems 
to  us  would  be  most  dangerous  in  practice,  and  in  violation  ' 
of  the  rights  of  the  wife,  —  rights  which  equity,  because  of  her 
dependent  relation,  has  ever  made  tlie  peculiar  object  of  its 
care."^  And  he  specially  sustains  these  views  by  the  Vermont 
case  ^  already  mentioned.^ 

§  470.  CoDtiiiaed.  —  If  the  wife,  instead  of  giving  an  inno- 
cent consent  to  the  improvements,  should  affirmatively  dissent, 
the  case  would  be  still  stronger  in  her  favor.  In  such  a  case, 
the  Pennsylvania  court  has  held  very  distinctly  that  her  estate 
cannot  be  charged.  Said  Woodward,  G.  J. :  '^  If  a  married 
woman's  real  estate  is  to  be  charged  for  improvements,  they 
must  be  such  as  she  authorizes  and  consents  to,  not  such  as  an 
insolvent  husband  or  any  other  volunteer  may  make  against 
her  consent.  True,  her  objections  may  be  feigned  and  insin- 
cere, but  there  was  no  proof  that  they  were  so  in  this  instance ; 
and,  assuming  that  they  were  made  in  good  faith,  it  is  hard  to 
see  what  more  she  could  have  done  to  protect  her  estate  from 
an  unwilling  incumbrance."  ^ 

§471.  Continued.  —  This  view  opens  to  us  the  doctrine  of 
charges  in  equity,  voluntarily  made  by  the  wife,  as  already 
discussed.^  Of  course,  no  charge  of  this  sort,  for  improve- 
ments put  on  her  land,  can  be  incurred  except  by  her  consent 
to  the  improvements,  given  directly  or  through  an  agent.^  But 
this  doctrine  relates  to  cases  in  which  the  wife's  creditor  pro- 

*  Referring  to  Washburn  t?.  Sproat,  16  Mass.  449 ;  Wells  r.  Banister,  4 
Mass.  /)14,  515;  1  Hilliard  Real  Prop.  2d  ed.  54;  Webster  v.  Hildreth,  33 
Vt.  457. 

*  Webster  v,  Hildreth,  supra ;  ante,  §  800,  467,  468. 

'  Corning  r.  Fowler,  24  Iowa,  584,  586,  587.  And  see  Capp  v,  Stewart, 
38  Ind.  479;  Robinson  v.  Huffman,  15  B.  Monr.  80. 

*  Barto's  Appeal,  5  Smith,  Pa.  886,  892. 

*  Ante,  §  201  et  seq.,  214  et  seq. 

'  Ante,  §  218 ;  Knott  v.  Carpenter,  8  Head,  542 ;  Hughes  v.  Peters,  1 
Coldw.  67  ;  Ainsley  v.  Mead,  8  Laos.  116. 
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ceeds  for  payment,  not  the  husband's.  And  in  a  South  Carolina 
case,  where  a  husband  was  in  the  habit  of  acting  as  agent  for 
his  wife  in  respect  of  her  separate  equitable  estate,  and  he 
contracted  a  debt  which  went  directly  to  its  benefit,  the  cred- 
'  itor,  who  supposed  the  estate  to  be  his  with  whom  he  was 
dealing,  was  permitted  to  maintain  his  equitable  lien  upon  it 
for  his  payment.*  But  this  is  merely  the  ordinary  case  of  a 
charge  in  equity  made  through  the  wife's  agent. 

§  472.  Contiiined.  —  And  it  is  submitted  that,  in  just  legal 
principle,  if  the  wife  has  never  contracted  for  the  improve- 
ments ;  and,  when  they  are  being  put  on,  she  believes  them  to 
be  the  voluntary  work  of  the  husband  done  for  her  benefit ; 
his  creditors,  though  defrauded  by  him,  cannot  compel  pay- 
ment out  of  her  estate  unless  she  participated  in  the  fraud. 
If  she  did  so  participate,  her  estate  ought  to  be  holden.  Per- 
haps this  doctrine  of  reason  does  not  accord  with  all  the 
authorities.  Thus,  according  to  a  New  Hampshire  case,  where 
no  fraud  is  intended  on  the  husband's  part,  if,  mostly  with  tlie 
joint  earnings  of  himself  and  wife  after  marriage,  he  erects  a 
house  on  her  land,  subsequent  creditors  cannot  complain  but 
existing  creditors  can.^  And  there  are  other  cases  which  seem 
to  hold,  that  creditors  defrauded  by  the  husband  may  reach 
improvements  which  he  has  put  upon  his  wife's  land,  though 
she  is  not  in  fault.^ 

§  473.  Wiie*B  Money  in  Husband's  Land.  —  An  Illinois  case 
holds,  that,  if  a  wife  puts  into  the  hands  of  her  husband  money 
to  build  a  house  for  her  on  his  land,  and  he  so  expends  it, 
then  he  sells  i£  to  a  person  who  has  notice  of  the  facts,  she  may 
maintain  her  equitable  lien  on  the  land  in  the  hands  of  this 
purchaser.  The  latter,  under  these  circumstances,  had  acquired 
only  the  husband's  interest.^ 

*  Cater  v.  Eveleigh,  4  Des.  19. 

*  Caswell  V.  Hill.  47  N.  H.  407. 

'  Kirby  v,  Bruns,  45  Misso.  234;  Lynde  v.  McGregor,  13  Allen,  182. 

*  Haines  v.  Haines,  64  111.  74. 
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IV.  The  Procedure  on  Behalf  of  Creditors. 

§  474.  In  General.  —  It  is  not  proposed,  under  this  sub-title, 
to  give  full  directions  relating  to  the  procedure.  That  will  de- 
pend in  part  upon  the  particular  laws  of  the  individual  State  ; 
and  in  part  upon  a  just  application  of  the  general  rules  of 
pleading,  practice,  and  evidence,  at  law  and  in  equity,  to  the 
special  facts  in  hand.  There  is  some  way,  in  each  of  our 
States,  in  which  the  respective  rights  of  the  creditor  and  the 
married  woman  can  be  preserved ;  and,  in  some  particulars, 
there  is  room  for  choice  among  methods.  It  is  the  purpose  of 
the  author,  in  these  sections,  to  suggest  some  of  the  methods. 

§  475.  Cases  of  Resulting  Trust.  —  According  to  the  doctrine 
of  resulting  trusts,  explained  in  a  previous  chapter,^  if  one 
person  holds  the  title  to  land  which  in  equity  belongs  to  an- 
other, a  court  of  equity  will  treat  the  former  as  trustee  of  the 
latter.  Now,  if  a  husband  conveys,  or  causes  his  vendor  to 
convey,  to  his  wife  real  estate  in  fraud  of  his  creditors,  she 
does  not  become  his  trustee ;  because,  as  between  these  two, 
the  conveyance  is  good.^  But,  if  a  creditor  of  the  husbai^d 
chooses  to  enforce  his  claim  against  this  land,  she  is  in  equity 
the  creditor's  trustee.  Yet  it  is  plain  that,  without  the  aid  of 
a  statute  reaching  the  particular  case,  the  creditor  could  not 
levy  his  execution  upon  this  land ;  the  proceeding  must  and 
could  be  in  equity.'  But  there  are  in  our  States,  or  at  least  in 
some  of  them,  statutes  which  reach  a  part  or  all  of  the  cases 
of  this  sort,  and  enable  the  creditor  to  levy  his  execution  di- 
rectly upon  the  land.^  And  if,  before  the  title  vested  in  the 
wife,  it  was  in  tha  husband,  and  the  fraudulent  conveyance  was 
from  him  directly  or  indirectly  to  her,  —  and  if  the  statute  of 
frauds  declares  the  conveyance  to  be  voidy  namely,  void  as  to 
creditors,  —  plainly  in  matter  of  just  principle  the  creditor's 
levy  could,  by  force  of  this  statute,  be  made  directly  upon  the 

>  Ante,  §  115  et  seq.  *  1  Story  Eq.  Jur.  §  371. 

*  1  Story  £q.  Jur.  §  377 ;  Drinkwater  v.  Drinkwater,  4  Mass.  354. 
^  Webster  v.  Folsom,  58  Maine,  230 ;  Low  v.  Marco,  53  Maine,  45 ;  Al- 
len V.  Gordon,  3  Brews.  543 ;  ante,  §  300. 
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land,  disregarding  the  convejance  which  the  statute  had  pro- 
nounced Yoid.^  The  reader  will  consider  how  far  the  statutes 
and  jurisprudence  of  his  own  State  will  permit  him  to  rely  upon 
doctrines  of  this  sort,  and  how  far  be  must  or  may  take  his 
remedy  in  equity.  It  is  plain  that,  to  many  cases,  as  observed 
by  Story,  equity  remedies  are  alone  adapted.^ 

§  476.  Injonotion  —  Aotion  at  Iaw.  —  K  a  creditor  of  the 
husband  is  proceeding  to  levy  on  property  which  the  wife  claims 
as  separate  estate,  she  is  entitled,  in  equity,  to  have  an  injunc- 
tion for  its  protection.^  Another  &miliar  method  is  for  the 
wife,  after  her  property  is  sold,  to  bring  an  action  at  law  against 
the  officer.^ 

§  477.  Conciiuion.  —  These  are  not  the  only  methods.  As, 
however,  the  object  of  the  author  is,  not  to  treat  of  practice  in 
these  cases,  but  simply  to  present  such  suggestions  as  will  ren- 
der the  preceding  discussions  more  practical  and  distinct,  it 
is  deemed  that  the  object  is  now  sufficiently  accomplished,  and 
the  chapter  must  here  close. 

^  See  Drinkwater  v.  Drinkwmter,  supra ;  1  Story  £q.  Jur.  §  876. 

•  1  Story  Eq.  Jur.  §  377. 

'  Niller  v.  Johnson,  27  Md.  6 ;  Allen  o.  Gordon,  8  Brews.  548. 

*  Garrity  r.  Haynes,  68  Barb.  596. 
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COEKCION  AND  FRAUDS  PRACTISED  ON  THE  WIFE. 

§  478.  Peonllaxities  of  Dootrine  —  How  in  <i«neral.  —  Oat  of 
the  position  of  weakness  which  the  law  recognizes  as  sustained 
by  the  wife  toward  her  husband,  grow  some  doctrines  to  be 
discussed  in  this  chapter.  It  is  a  principle  extending  through 
all  the  departments  of  our  law,  that  an  act  brought  about  by 
fraud  or  by  duress  is,  whoever  the  party  may  be,  void.^  And 
fraud  and  duress  in  an  inferior  form,  called  undue  influence, 
will  not  unfrequently  be  accepted  by  the  courts  as  avoiding  a 
transaction.  The  same  may  be  said  also  of  error.  The  prin- 
ciple is,  that,  when  the  will  is  taken  captive,  and  so  does  not  act 
freely,  the  thing  apparently  done  by  it,  yet  not  really  so,  shall 
not  bind  the  doer.  Now,  in  the  relation  of  marriage,  the 
husband  is  recognized  by  the  law  as,  in  a  certain  sense,  holding 
the  wife  in  subjection.  On  this  principle  it  is,  that  she  is  not 
ordinarily  to  be  adjudged  responsible  for  wrongs,  whether  civil 
or  criminal,  which  she  commits  in  his  presence  ;  his  coercion 
being  presumed.^  Plainly,  therefore,  the  law  must,  to  be  con- 
sistent, extend  to  the  wife  some  protection  from  civil  acts,  not 
in  the  nature  of  wrongs,  performed  by  her  against  her  real 
will,  in  consequence  of  coercion  from  the  husband,  or  from  a 
third  person  growing  out  of  the  marriage  relation.  The  pre- 
cise bounds  of  the  doctrine  cannot  be  well  defined,  but  they 
may  be  shown  in  a  sort  of  general  way. 

§479.  Husband  ooaroing  "Wife  to  make  GonTeyanoe. — The 
doctrine  under  discussion  most  frequently  appears  in  cases 
where  the  husband,  either  alone  or  in  combination  with  some 

^  Met.  Con.  28.  88 ;  1  Story  £q.  Jar.  §  289  f  Bishop  First  Book,  §  66- 
69, 124,  125 ;  1  Bishop  Mar.  &  Div.  §  164-215. 
'  Ante,  §  257-262. 
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Other  individual,  by  fraud,  by  duress,  by  threats,  or  by  some 
other  undue  influence,  obtains  from  his  wife  a  conveyance,  to 
himself  or  to  another  person,  of  her  lands.  Now,  if  she  were 
herself  a  third  person,  in  no  way  connected  with  him,  and  the 
conveyance  were  procured  by  these  means  carried  to  a  certain 
extent,  it  might  be  avoided  ;  but,  where  the  wife  is  the  person 
from  whom  a  conveyance  is  obtained,  and  the  husband  is  the 
person  obtaining  it,  the  improper  influence,  to  render  it  void- 
able, need  not  proceed  so  far.^  To  state  exactly  how  far  the 
wrongful  influences  must  go,  is  not  easy,  perhaps  not  possible. 
One  expression  of  the  doctrine  is,  that  any  undue  advantage 
gained  by  tbe  use  of  the  marital  relation  is  a  legal  fraud  on 
the  wife,  which  courts  of  equity  will  not  suffer  to  stand  to  her 
prejudice.^  And  within  this  general  principle  it  has  been  laid 
down,  that  dealings  of  a  husband  with  the  separate  property 
of  his  wife  are  always  to  be  closely  scrutinized,  and  not  to  be 
upheld  where  slight  evidence  of  fraud  or  undue  influence  ap- 
pears.^ One  form  in  which  the  marital  influence  is  brought  to 
bear  improperly  upon  the  wife,  occurs  where  the  husband 
threatens  to  separate  from  her.  And  it  has  been  held  that 
such  threats,  accompanied  by  general  abusive  treatment,  will 
constitute  sufficient  duress  to  avoid  a  deed  executed  uiider  a 
reasonable  apprehension  that  they  will  be  carried  into  effect. 
Said  Berry,  J.,  sitting  in  the  Minnesota  court :  ^'  Looking  at 
the  reason  of  things,  if,  as  is  well  settled,  a  threat  of  injury 
to  goods  and  other  property,  a  threat  of  a  battery  or  of  illegal 
imprisonment,  are  held  sufficient  to  constitute  duress  and  to 
avoid  a  contract,  on  the  ground  that  they  take  away  freedom 
of  action,  and  are  calculated  to  overcome  the  mind  of  a  person 
of  ordinary  firmness  when  believed  in,  it  would  seem  too  clear 
for  argument  that  equal  effect  ought  to  be  given  to  a  threat  by 
a  husband  to  abandon  his  wife  and  turn  her  out  upon  the  world 
to  shift  for  herself  in  the  anomalous  condition  of  a  wife  without 

1  RicfaardBon  v.  Hittle,  81  Ind.  119 ;  Witbeck  v.  Witbeck,  25  Mich. 
439. 

*  Witbeck  v,  Witbeck,  supra. 

•  Beagan  v.  Holliman,  84  Texas,  408 ;  Hozie  v.  Price,  81  Wis.  82. 
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a  husband.  If  the  degree  of  injury  apprehended,  and  its  almost 
remediless  nature,  are  to  be  taken  into  account  (and  not  to  do 
so  would  be  irrational),  then  certainly  in  these  respects  the 
abandonment  of  a  wife  by  her  husband  is  far  in  excess  of  a 
battery  to  the  person,  or  a  trespass  upon  the  goods,  and  stands 
upon  stronger  ground."  ^  There  can  be  no  doubt  of  the  sound- 
ness of  this  doctrine.  Still,  on  the  other  hand,  it  has  been 
held,  that  the  like  threats  of  a  wife  to  separate  from  her  hus- 
band will  not  avoid  a  deed  made  by  him  under  this  influence.^ 
If  we  accept  the  latter  proposition  as  just,  which  no 'doubt  it 
is  in  its  application  to  many  circumstances,  but,  the  author 
submits,  not  all,  it  does  not  conflict  with  the  former.  The  law 
has  no  general  doctrine  excusing  husbands  for  acts  performed 
through  constraint  from  the  wife,  and  the  husband  .is  not 
deemed  the  weaker  party ;  while,  on  the  other  hand,  the  wife 
is  deemed  the  weaker  party,  and  as  a  sort  of  general  rule  is 
excused  for  what  she  does  through  the  husband's  constraint. 

§  480.  Contdnued. — Of  course,  threats  of  personal  violence 
from  the  husband  are  sufficient  to  avoid  a  deed  executed  under 
their  influence.^  So  is  any  tiling  which  may  properly  be 
ranked  under  the  head  of  undue  influence.^  A  mere  taking 
advantage,  by  the  husband,  of  her  ignorance  of  her  rights  may, 
under  the  proper  circumstances,  be  sufficient.^  But  the  simple 
fact  that  a  married  woman  executes  a  conveyance  under  a  mis- 
apprehension of  her  rights  is  not  alone  adequate  ;  for  '^  every 
person  is  presumed  to  know  the  law."  ®  That  the  wife  is  reluc- 
tant, and  that  she  executes  the  conveyance  through  sympathy 
for  her  husband,  is  not  a  sufficient  ground  for  setting  it  aside, 
even  though  she  acted  under  his  persuasion  ;  that  is,  it  is  not 
so  under  all  circumstances.^    But  any  influence  from  the  hus- 

>  Tapley  v.  Tapley,  10  Minn.  448,  460. 
'  Grove  v.  Jeager,  60  111.  249 ;  Orr  v,  Orr,  8  Bush,  156. 
'  Fisk  V.  Stubbs,  30  Ala.  335;  Wiley  v.  Prince,  21  Texas,  687. 
«  Wilson  0.  Ball,  10  Ohio,  250.     See  Edgerton  o.  Jones,  10  Minn.  427. 
»  Fry  V,  Fry,  7  Paige,  461. 
•  McNeely  9.  Rucker,  6  Blackf.  391,  393. 

'  Watson  V,  Thurber,  11  Mich.  457.  See  Green  v.  Scranage,  19  Iowa, 
461. 

889 


§  482  STATUTORY  MODIFICATIONS.  [Bk.  HI. 

band,  growing  out  of  his  power  over  her  person,  or  property,  or 
both,  which  renders  her  virtually  not  a  free  agent  in  the  trans- 
action, is  sufficient  ground  f<Nr  setting  it  aside.^ 

§  481.  Ftom  Third  Person.  —  It  is  possible  fer  a  third  person 
so  to  wield  the  influences  of  the  marital  relation,  in  procuring 
a  conveyance,  as  to  furnish  ground  for  setting  it  aside.  Thus 
it  has  been  held,  that,  if  such  person  by  threats  of  prosecuting 
the  husband  for  embezzlement  so  terrifies  a  wife  as  nearly  to 
drive  her  into  hysterics,  a  conveyance  procured  under  their 
influence  will  not  be  valid.^  And  a  wife,  like  any  other  person, 
can  avail  herself  of  the  ordinary  grounds  of  force,  fraud,  or 
undue  influence,  practised  upon  her  by  persons  other  than  her 
husband,  to  have  her  deed,  executed  under  the  unlawful  in- 
fluence, declared  void.^ 

§  482.  ConfirmatioiiB  —  Acknowledgment  before  Bfaglstrate.  — 
It  is  familiar  law,  that  an  act  procured  by  fraud,  duress,  or 
other  like  influence  may  be  made  good  by  acquiescence  and 
confirmation  after  the  mind  is  disenthralled.  And  doubtless 
the  same  doctrine  applies  to  the  wife's  conveyance  thus  ob- 
tained.^ Undoubtedly  one  of  the  methods  by  which  a  wife  can 
confirm  her  deed  is  by  her  acknowledgment  before  a  magis- 
trate, especially  when  done  on  privy  examination  as  it  is  in 
most  of  our  States.  But  if  the  deed  itself  were  made  at  a 
time  subsequent  to  that  when  the  unlawful  influence  was  used, 
yet  if  the  woman's  mind  was  not  disenthralled  from  it,  this 
mere  lapse  of  time  would  not  render  the  deed  good.**  Afortwri 
this  is  so  of  the  acknowledgment  before  a  magistrate.  If  the 
examination  were  privy,  the  woman  would  still  say  that  she 
executed  the  deed  freely ;  because  she  would  deem  this  to  be  a 
mere  formality,  and  a  necessary  part  of  the  transaction.  In- 
deed, it  is  doubtful  whether,  on  sound  principle,  what  passed 
before  the  magistrate,  even  after  some  lapse  of  time,  should 

>  Shelby  9.  Burtis,  18  Texas,  644. 

>  Eadie  o.  Slimmon,  26  N.  Y.  9.    See  Gohegan  o.  Leach,  24  Iowa,  509. 
'  Coleman  v.  Satterfield,  2  Head,  259. 

«  Wateon  v,  Thurber,  11  Mich.  457. 
*  Eadie  o.  Slimmon,  26  N.  Y.  9. 
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have  much  weight  against  her,  unless  it  were  affirmatively 
shown  that  her  mind  was  actually  disabused,  and  she  knew 
her  true  rights  and  position.  The  utterances  of  the  courts  on 
this  subject  are  not  quite  harmonious ;  but,  on  the  whole,  are 
in  accord  with  what  is  here  suggested.^ 

§  483.  CompUoity  of  Qrantee* — The  doctrine  is  pretty  gen- 
erally held,  and  it  is  perhaps  on  the  whole  correct  in  principle, 
though  a  little  hard  on  the  wife,  that,  whatever  be  the  wrongful 
influence  exerted  on  her  mind,  if  the  conduct  of  tlie  grantee 
is  in  perfect  good  faith,  without  suspicion  on  his  part  of  the 
wrong  which  is  being  perpetrated,  and  he  pays  an  adequate 
valuable  consideration  for  the  conveyance,  his  rights  will  be 
protected ;  and,  as  to  him,  it  will  not  be  set  aside.*  But  there 
are  in  some  of  the  cases  indications  of  qualifications  to  this 
doctrine,  casting  on  the  grantee  a  duty  of  caution  and  inquiry.^ 
And  if  the  conveyance  were  a  mere  voluntary  one,  without 
consideration,  this  rule,  in  whatever  form  stated,  would  not 
apply  to  the  case.^  In  a  case  where  the  husband's  grantee  was 
in  fault,  but  the  grantee  of  the  latter  was  not,  and  the  wife  sued 
in  equity  by  her  next  friend,  the  husband  not  being  a  party 
with  her,  the  court  held  the  title  of  the  second  grantee  to  be 
good,  but  ordered  that  the  first  grantee  should  pay  to  the  wife 
the  value  of  the  land.^ 

^  Vol.  I.  §  591 ;  Central  Bank  v.  Copeland,  18  Md.  805;  Eyster  v.  Hath- 
eway,  50  111.  521 ;  Dodge  v.  Hollinshead,  6  Minn.  25 ;  Annan  v.  Folsom,  6 
Minn.  500;  Edgerton  v.  Jones,  10  Minn.  427;  McCandless  v.  Engle,  1  Smith, 
Pa.  309 ;  Hartley  v.  Frosh,  6  Texas,  208 ;  Shelby  v.  Burtis,  18  Texas,  644 ; 
Wiley  V.  Prince,  21  Texas,  637 ;  Connecticut  Life  Ins.  Co.  v,  McCormick, 
45  Cal.  580. 

*  Wiley  ©.  Prince,  21  Texas,  637;  White  v.  Grav^,  107  Mass.  325;  Rex- 
ford  V.  Rexford,  7  Lans.  6 ;  Tapley  v,  Tapley,  10  Minn.  448 ;  Richardson 
V.  Hittle,  31  Ind.  119 ;  Green  v.  Scranage,  19  Iowa,  461. 

'  McCandless  v,  Engle,  1  Smith,  Pa.  309 ;  Connecticut  Life  Ins.  Co.  o. 
McCormick,  45  Cal.  580. 

*  Wiley  V,  Prince,  supra. 

*  Coleman  o.  Satterfield,  2  Head,  259. 
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CHAPTER  XXXVI. 

ESTOPPEL  OP  THE  WIFE. 

Sbct.  484, 485.  Introduction. 

486-492.  Under  the  Unwritten  Law. 
498-495.  Under  tbe  Late  SUtutes. 

§  484.  In  General.  —  The  doctrine  of  estoppel  constitutes  a 
considerable  title  in  the  law ;  and,  of  course,  it  is  not  to  be 
discussed  at  large  in  this  chapter.  Lord  Coke,  with  admirable 
precision,  defines  an  estoppel  to  be  where  ^^  a  man's  own  act  or 
acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or  plead 
the  truth."  ^  But,  in  the  case  of  a  wife,  she  is  more  or  less 
disqualified  to  perform  an  act  or  accept  a  thing,  —  is  she,  then, 
by  her  "  own  act  or  acceptance,"  estopped  to  allege  or  plead 
the  truth  ?  The  only  general  answer  which  the  author  can 
give  to  this  question  is,  that,  in  some  things,  and  by  some  acts, 
she  is  estopped  the  same  as  though  she  were  not  covert ;  but, 
in  some  other  things,  and  by  some  other  acts,  she  is  not  thus 
estopped.  The  line  is  not,  in  the  law  of  married  women,  well 
defined  which  separates  the  dominion  of  estoppel  from  the 
regions  not  under  its  sway.  We  shall,  in  this  chapter,  endeavor 
to  ascertain  in  some  degree  where  this  line  runs ;  while,  for 
convenience,  the  chapter  will  be  made  fragmentary,  not  after 
any  perfected  order,  and  not  claiming  to  extend  over  the  entire 
ground. 

§  485.  How  the  .Chapter  divided.  —  We  shall  look  at  the  doc- 
trine as  it  stands,  I.  Under  the  Unwritten  Law ;  11.  Under 
the  Late  Statutes. 

I,  Uiider  the  Unwritten  Law. 

§  486.  Judgments.  —  We  have  already  seen,^  that  proceedings 
in  court  bind  a  wife  the  same  as  they  do  any  other  person ;  that 

1  Co.  Lit.  362  0.  '  Ante,  §  S86. 
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is,  she  is  estopped  by  them.  Of  course,  a  judicial  proceeding 
to  which  a  wife  is  a  party  of  record  may  be  of  such  a  nature 
that  she  will  not  be  estopped  by  it.^  But,  if  she  is  properly 
sued,  in  a  matter  within  the  jurisdiction  of  the  tribunal,  a 
judgment  on  default  binds  her  the  same  as  it  does  any  other 
person.^  Or,  if  she  appears  as  Kfeme  sole,  and  does  not  inter- 
pose the  plea  of  coverture,  and  judgment  is  rendered  against 
her,  she  cannot  then  set  up  her  coverture  to  avoid  a  levy  of 
execution.* 

§  487.  In  Pais.  -—» The  leading  doctrine  of  estoppels  in  pais 
has  been  expressed  in  the  following  language :  ^^  Where  one 
by  his  words  or  conduct  wilfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  tx)  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  differ- 
ent state  of  things  as  existing  at  the  same  time."  ^  To  make 
this  estoppel  complete,  three  things  must,  therefore,  combine ; 
namely,  fraudulent  representation,  or  withholding  of  truth 
when  duty  requires  one  to  speak,  —  reliance  on  the  expressed 
or  implied  representation  by  the  party  defrauded,  —  and  the 
consequent  act  taken  by  the  defrauded  person.  And  a  frequent 
illustration  of  this  sort  of  estoppel  occurs  where  one  who  owns 
property,  either  by  abstaining  from  giving  information  which 
good  faith  requires  him  to  impart,  or  by  making  false  state- 
ments, induces  another  to  purchase  it  of  a  third  person  who 
has  no  good  title ;  himself  knowing  the  facts,  and  his  rights 
under  them.^ 

§  488.  Continaed.  —  Now,  if  the  wife  has  herself  no  capacity 

^  Crenshaw  t7.  Creek,  52  Misso.  98.  See  Mallonej  v.  Horan,  49  N.  Y. 
111. 

*  Van  Metre  v.  Wolf,  27  Iowa,  341 ;  Guthrie  v.  Howard,  32  Iowa,  64. 
»  McDaniel  v.  Carver,  40  Ind.  250. 

*  From  the  notes  of  £.  Y.  Wms.  to  1  Saand.  6th  ed.  326  (note  d),  as  laid 
down  in  Pickard  v.  Sears,  6  A.  &  £.  469,  474,  2  Nev.  &  P.  488. 

^  Malloney  v.  Horan,  49  N.  Y.  HI;  Gatling  v.  Rodman,  6  Ind.  289; 
Tilton  V,  Nelson,  27  Barb.  595 ;  Anthony  v.  Stephens,  46  6a.  241 ;  Cady  v. 
Owen,  34  Vt.  598,  603 ;  Smith  v.  Paysenger,  2  Mill,  59 ;  Lyman  v.  Cess- 
ford,  15  Iowa,  229. 
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in  law  to  make  a  conveyance  of  her  estate,  or  if  she  can  con- 
vey it  only  by  her  husband  joining  with  her,  and  a  privy  exam-  • 
ination  following,  can  she,  of  her  own  sole  fraud,  rid  herself  of 
it  by  estoppel  ?  There  is,  perhaps,  no  ground  of  general  legal 
principle  for  saying  that  she  cannot ;  for,  as  we  have  already 
seen,^  she  can  rid  herself  of  it  by  committing  a  tort,  sufiering 
herself  to  be  sued  jointly  with  her  husband  for  the  wrong,  and 
letting  the  execution  be  levied  on  this  property.  Likewise,  in 
equity,  according  to  what  is  pretty  plainly  the  true  doctrine, 
she  may  by  her  undertakings  charge  an  estate  which  she  has 
no  power  to  convey  directly.*  But,  in  discussing  the  doctrine 
of  torts  we  saw,^  that,  since  a  married  woman  cannot  bind  her- 
self by  a  contract,  she  cannot  subject  herself  to  be  sued  for 
a  tort  when  the  real  thing  complained  of  is  a  breach  of  her 
void  contract.  Therefore,  in  all  our  courts,  the  doctrine  of 
estoppels  in  pais  is,  very  properly,  greatly  limited  when  applied 
to  married  women  under  the  disabilities  of  the  common  law. 
The  reader  can  be  better  made  to  understand  from  examples 
than  from  an  a  priori  enunciation  of  doctrine  where  the  line 
runs  between  the  two  classes  of  cases ;  and,  indeed,  it  is  not 
drawn  by  all  courts  in  exactly  the  same  place.  Let  us  look  at 
some  examples. 

§489.  Continaed. — If,  therefore,  within  a  doctrine  already 
discu8sed,^a  married  woman,  as  was  once  observed  in  substance 
by  Strong,  J.,  sitting  in  the  Pennsylvania  court,^  by  false  repre- 
sentations  induces  a  party  to  contract  with  her^  she,  having  no 
authority  to  contract,  is  not  estopped  by  the  falsehood  to  deny 
the  contract.  Consequently  we  may  accept  as  sound  the  doc- 
trine, that,  if  a  married  woman  executes  a  conveyance  of  lands 
in  her  maiden  name,  and  dates  it  back  to  a  time  before  the 
marriage,  this  transaction,  however  fraudulently  intended, 
does  not  pass  the  lands  by  estoppel.^  Here  the  deed  was  tlie 
principal  thing,  and  the  fraud  was  an  accretion  to  it.    And 

1  Ante,  §  255,  320.  •  Ante,  §  208-213. 

*  Ante.  §  261-263.  *  Ibid. 

*  Keen  v,  Hartman,  12  Wright,  Pa.  497,  500. 

*  Lowell  V,  Daniels,  2  Gray,  161 ;  Keen  v.  Coleman,  post. 

394 


Ch.  xxxvl]  estoppel  of  wife.  §  490 

both  in  reason,  and,  it  is  believed,  in  authority,  a  wife  who 
undertakes  to  make  a  conveyance  cannot  supply  defects  in  it 
by  fraud,  operating  as  an  estoppel.^  Nor,  in  any  case  where 
she  has  no  power  of  contract,  can  she  by  her  fraud  render  a 
contract  which  she  undertakes  to  execute  binding  as  an  es- 
toppel.^ In  a  Pennsylvania  case,  wherein  it  was  held  that  the 
legal  incapacity  of  a  married  woman  to  enter  into  a  judgment 
bond  cannot  be  removed  by  fraudulent  representations,  nor 
in  the  act  to  which  the  incapacity  relates  can  there  be  involved 
an  estoppel  which  will  take  the  incapacity  away,  Lowrie,  C.  J., 
said :  "  She  may  be  liable  to  an  action  for  the  deceit  practised 
by  her  ;  but  she  had  no  legal  power  to  execute  this  bond,  and 
by  it  she  cannot  be  legally  bound.  As  in  the  case  of  infancy, 
it  is  not  a  question  of  privilege,  but  of  legal  incapacity  to  con- 
tract, that  stands  in  the  way  of  the  plaintiff's  recovery  on  this 
bond.  The  wrong  done  cannot  make  the  contract  good  by  way 
of  estoppel,  and  the  wrong  itself  will  not  always  furnish  a 
cause  of  action.  .  .  .  We  do  not  see  how  there  can  be  an 
estoppel  involved  in  the  very  act  to  which  the  incapacity  relates, 
that  can  take  away  that  incapacity.  If  a  legal  incapacity  can 
be  removed  by  a  fraudulent  representation  of  capacity,  then  the 
legal  incapacity  would  have  only  a  moral  bond  or  force,  which 
is  absurd."  * 

§  490.  Continued.  —  But  if  the  case  is  one  in  Which  the 
married  woman  does  not  undertake  to  make  a  conveyance  or 
a  contract,  —  if  there  is  no  question  of  her  capacity  involved, 
—  if  the  only  inquiry  concerns  the  effect  of  her  fraud  as  an 
estoppel,  —  no  reason  occurs  to  the  author  why,  in  the  absence 
of  coercion  from  the  husband,  she  should  not  suffer  the  con- 
sequences of  her  fraud  the  same  as  though  she  were  not  under 
coverture.     For  example,  if  a  person  not  under  disabilities 

'  Stephenson  v,  Osborne,  41  Missis.  119,  125 ;  Martin  v.  Martin,  22  Ala. 
86;  Lothrop  v,  Foster,  61  Maine,  367.  And  see  Bums  v,  Lynde,  6  Allen, 
805. 

'  Glidden  v.  Simpler,  2  Smith,  Pa.  400 ;  Plumer  v.  Lord,  5  Allen,  460 ; 
Davenport  v.  Nelson,  4  Camp.  25 ;  Bodine  v.  Killeen,  53  N.  Y.  93,  96. 

^  Keen  v.  Coleman,  3  Wright,  Pa.  299,  301,  302. 
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owns  real  estate,  he  can  convey  it  only  by  deed ;  yet,  if  another 
person  claiming  this  real  estate  undertakes,  to  sell  it,  and  the 
true  owner  being  appealed  to  admits  the  claim  to  be  good,  he 
is  estopped  to  dispute  a  title  bought  in  reliance  on  this  admis- 
sion. He  loses  his  estate  by  an  act  in  parol,  though  the  law 
authorizes  him  to  convey  it  only  by  deed.  And  the  same  rule 
ought  in  reason  to  be  applied  —  and,  the  author  submits,  is  in 
the  better  authorities  applied  —  to  the  wife  disclaiming  own- 
ership in  her  lands,  under  the  like  circumstances.  The  ques- 
tion is  not  one  of  power  to  convey.  If  a  man  can  lose  his  lands 
by  estoppel  when  the  general  law  authorizes  him  to  convey 
them  only  by  deed,  it  is  impossible  to  find  a  good  legal  reason 
why  a  wife  may  not  lose  hers  by  estoppel,  though  the  general 
law  qualifies  her  to  convey  them  only  by  a  deed  executed  jointly 
with  her  husband.  Thus,  in  Kentucky,  where  a  wife  at  a  sale 
of  her  husband's  real  estate  announced,  that  she  would  not 
claim  dower  against  any  person  who  should  become  the  pur- 
chaser, she  was  afterward  held  to, be  estopped  to  claim  it 
"  Although,"  said  Robertson,  J.,  "  her  declaration  to  the  bid- 
ders did  not  legally  alienate  her  dower,  yet,  the  sale  being 
made  on  the  faith  of  it,  she  is  equitably  estopped  from  asserting 
dower  against  the  purchaser ;  for  the  disability  of  coverture 
could  not  exonerate  her  from  fraud."  ^  And,  in  Tennessee, 
where  a  wife  had  made  a  sworn  disclaimer  of  ownership  in 
certain  property,  she  was  held  to  be  estopped  by  it  from  claim- 
ing the  property  afterward.  Said  McKinney,  J. :  "  Coverture 
confers  no  privilege  or  license  to  commit  either  fraud  or  false- 
hood, under  sanction  of  an  oath  ;  nor  protection  from  the  con- 
quences.  The  complainant  has  offered  no  explanation  of  the 
sworn  statement  in  her  deposition,  and  she  must  abide  by  it. 
On  this  ground  she  must  be  repelled."  ^  Something  like  this 
is  held  also  in  Texas.^    And  though  in  other  States  there  are 

1  Connolly  t,  Branstler,  3  Bush,  702,  703. 

'  Cooley  V,  Steele,  2  Head,  605,  608.  And  see  Lathrop  v.  Soldiers^  Loan, 
&c..  Association,  45  Ga.  483. 

'  Cravens  v.  Booth,  8  Texas,  243. 
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cases  which  seem  to  be  contrary  to  this  doctrine,^  some  of  which 
cases  are  perhaps  truly  contrary  to  it,  still,  as  general  doctrine, 
it  is  clearly  sound  in  the  law.^  And  in  accordance  with  this 
better  view  it  has  been  intimated  to  be  law  in  England,  that  a 
married  woman  is  estopped  by  recitals  in  her  deed,  duly  exe- 
cuted and  acknowledged,  the  same  as  though  she  were  sole.^ 

§  491.  Continued.  —  But  the  doctrines  of  the  last  section  do 
not  estop  a  wife  who  has  acted  under  coercion,^  actual  or  im- 
plied, from  her  husband.  If,  therefore,  the  husband  himself 
makes  conveyance  of  the  wife's  property  in  her  presence,  and 
she  does  not  object,  she  is  not  estopped  by  her  silence.^  ^^  The 
authorities  to  that  effect,"  said  Walker.  J.,  sitting  in  the  Ala- 
bama court, ''  seem  clear  and  satisfactory  ;  and  it  is  the  only 
doctrine  which  can  be  reconciled  with  the  theory  of  the  coercion 
of  the  husband's  presence."  ® 

§  492.  Conolnsion. — There  are  other  points  which  might  be 
stated  ;  but,  it  is  believed,  the  foregoing  discussion  will  suffi- 
ciently suggest  to  the  reader  the  principle  on  which  estoppel 
of  the  wife,  under  the  unwritten  law,  proceeds.  It  has  been 
often  assumed  by  legal  persons,  quite  erroneously,  that  wliat  a 
married  woman  cannot  do  directly  she  cannot  do  by  estoppel. 
And  a  leading  authority  to  this  proposition  has  been  a  dictum 
by  Lord  Eenyon,  in  which  he  observed  :  ^^  Then  it  is  said  that 
estoppels  must  be  mutual,  that  unless  they  affect  both  parties 
they  affect  neither,  and  the  instances  of  demises  by  infants  and 
femes  covert  have  been  adduced ;  but  that  arises  from  their 
imbecility,  for  they  can  do  no  act  to  estop  themselves."  ^    Now, 

*  Bemis  v.  Call,  10  Allen,  512,  517 ;  Palmer  o.  Cross,  1  Sm.  &  M.  48 ; 
Rangeley  v.  Spring,  21  Maine,  130,  138. 

'  Sharpe  v.  Foy,  Law  Rep.  4  Ch.  Ap.  85 ;  In  re  Lushes  Trusts,  Law  Rep. 
4  Cb.  Ap.  591. 

'  Jones  V,  Frost,  Law  Rep.  7  Ch.  Ap.  773,  776. 

*  Ante,  §  257-260,  479. 

*  Canty  v.  Sanderford,  37  Ala.  91.  And  see  In  re  Lushes  Trusts,  Law 
Rep.  4  Ch.  Ap.  591 ;  Heavener  r.  Godfrey,  3  W.  Va.  426 ;  Palmer  o.  Cross, 
1  Sm.  &  M.  48. 

*  Drake  o.  Glover,  30  Ala.  382,  390. 

7  Parker  o.  Manning,  7  T.  R.  537,  538,  539. 
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if  this  dictum  is  rightly  yiewed,  as  interpreted  by  the  facts 
which  the  learned  judge  had  in  mind  when  he  uttered  it,  there 
is  no  conflict  between  it  and  the  views  presented  in  the  fore- 
going sections.  But  the  bane  of  our  law  is,  that,  when  a 
great  judge  utters  from  the  bench  a  pure  and  neatly  cut  legal 
truth  as  seen  in  the  light  of  the  facts  in  his  contemplation,  a 
small  judge,  or  a  small  law-writer,  coming  after  him,  stops 
short  of  seeing  the  facts,  and  perversely  bends  the  utterance 
to  other  facts  which  they  do  not  fit.  Thus  is  the  actual  truth 
of  the  law  abused,  cast  down,  and  trodden  in  the  mire  from 
age  to  age. 

27.    Under  the  Late  Statutes. 

§  498.  Eztenaion  of  Doctrine.  —  Tl)e  foregoing  sub-title  dis- 
closes to  us,  that,  whatever  be  the  limits  which  coverture  places 
upon  the  doctrine  of  estoppel  when  applied  to  the  wife,  those 
limits  proceed  from  her  disabilities  under  the  law.  In  propor- 
tion, therefore,  as  the  late  statutes  have  removed  these  disa- 
bilities, the  scope  for  the  application  of  the  doctrine  of  estop- 
pel is  enlarged.  Thus,  in  New  York,  as  observed  by  Allen,  J. : 
^^  A  married  woman  is  sui  juris  to  the  extent  of  the  enlarged 
capacity  to  act  conferred  by  statute,  and  may  be  estopped  by 
her  acts  and  declarations,  and  is  subject  to  all  the  presumptions 
which  the  law  indulges  against  others  with  full  capacity  to  act 
for  themselves."  To  this  extent,  the  old  restrictions  of  the 
doctrine  of  estoppel  as  applied  to  married  women  are  not  in 
force ;  because,  ^^  the  reason  of  the  rule  ceasing  with  the  re- 
moval of  the  incapacity,  the  rule  falls."  ^ 

§  494.  Continued.  —  Under  various  circumstances,  therefore, 
the  acts  of  a  married  woman  may  bind  her  now  by  estoppel, 
when  perhaps  they  would  not  have  done  so  under  the  old 
law.^  But,  except  to  enforce  a  particular  caution  in  the  next 
section,  no  illustrations  of  this  general  proposition  are  needful 
here. 

1  Bodine  o.  Killeen,  53  K.  Y.  93,  96. 

'  Lyman  v.  Cessford,  16  Iowa,  229;  Grove  o.  Jeager,  60  IlL  249;  Scfawaits 
V,  Saunders,  46  III.  18. 
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§  495.  Power  of  Conveyanoe,  not  of  Contraot.  —  It  is  neces- 
sarj  for  the  practitioner  to  note  carefully  to  what  extent,  in 
his  own  State,  the  statates  have  conceded  new  powers  to  the 
wife,  in  order  to  ascertain  whether  or  not  she  is  bound  bj  an 
act  as  an  estoppel.  Thus,  in  a  late  Ohio  case  it  was  held,  that 
acts  of  the  wife,  assenting  to  a  dedication  of  her  land  to  the 
use  of  a  railroad,  do  not,  on  the  death  of  the  husband,  estop 
her.  Scott,  J.,  said:  "  During  her  coverture,  she  had  no  power 
to  bind  herself  by  contract.  No  agreement  of  hers  for  the 
conveyance  or  incumbrance  of  her  real  estate,  however  sol- 
emnly entered  into,  could  be  enforced  by  a  decree  for  specific 
performance.  She  could  only  dispose  of  or  incumber  it  in  the 
mode  prescribed  by  the  statute.  And  what  she  could  not  de- 
prive herself  of  by  direct  and  express  contract  with  the  defend- 
ant, we  think  it  clear  that  she  could  not  lose  by  the  indirect 
method  of  an  estoppel  in  pais^  arising  from  facts  such  as  those 
found  in  this  case."  ^  Hence,  it  may  be  observed,  the  estoppel 
under  the  cirxsumstances  of  this  case  operating,  if  at  all,  as  a 
contract,  and  the  wife  having  no  power  given  her  by  the  stat* 
utes  to  enter  into  a  contract,  the  case  falls  within  principles 
stated  under  our  last  sub-title.^ 

>  Todd  V.  Pittsburg,  &c.,  Railroad,  19  Ohio  State,  5U,  526. 
'  Ante,  §  489. 
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THE  EFFECT   OF   THE  LATE  STATUTES  ON  THE  DOCTRINE 

OF  EQUITABLE  ESTATES. 

§  496.  How  in  Legal  Prinolple.  —  The  discussions  of  these 
volumes  have  shown  the  reader,  that,  under  the  unwritten  law, 
the  relations  of  husband  and  wife  to  property  are  of  a  certain 
defined  sort  when  they  make  no  contrary  provision  by  contract; 
but,  by  an  ante-nuptial  agreement,  and  in  some  measure  by  a 
post-nuptial  one,  they  can  make  those  relations  different  to 
almost  any  extent  which  they  may  choose.  Now,  the  effect  of 
the  late  statutes  is  to  cause  different  relations  to  prevail  in  the 
absence  of  an  agreement  between  the  parties.  In  general, 
those  statutes  are  silent  concerning  the  effect  of  a  contract, 
whether  ante-nuptial  or  post-nuptial,  providing  a  different  rule. 
The  consequence  is,  that,  as  a  general  proposition,  they  have 
no  effect  whatever  upon  the  equitable  doctrine  of  marriage 
settlements,  and  other  things  of  the  like  sort,  which  may  exist 
and  are  regulated  by  the  same  rules  as  before. 

§  497.  On  Authority.  —  And  this  doctrine  of  reason  is  in 
substance  sustained  by  the  decisions.^  Even  in  Alabama,  the 
[I  Code  of  which  State,  after  making  the  wife's  property  separate, 

adds  (§2372),  "Property  thus  belonging  to  the  wife  vests  in 
her  husband  as  her  trustee,"  the  equitable  estate  of  the  unwrit- 
ten law  may,  according  certainly  to  the  earlier  decisions  if 

1  Hackett  v.  Metcalfe,  6  Bash,  352;  Toombs  o.  Stone.  2  Met  Ky.  620; 
Gerald  v.  McKenzie,  27  Ala.  166 ;  Blevins  v.  Buck,  26  Ala.  292 ;  Andrews 
o.  Jones,  32  Missis.  274;  Richardson  v.  Stodder,  100  Mass.  528,  530;  De 
Yries  v,  Conklin,  22  Mich.  255 ;  Suiter  v.  Turner,  10  Iowa,  517 ;  Peck  v. 
Brown.  2  Rob.  N.  Y.  119;  Frary  v.  Booth,  37  Vt.  78;  Warren  ».  Brown, 
25  Missis.  66;  Dillaye  v.  Greenough,  45  N.  Y.  438;  Caulk  v.  Fox,  13  Fla. 
148. 
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not  the  later,  exist  side  bj  side  with  the  statutory  equitable 
estate.^ 

§  498.  Special  Tenns  of  Statnta.  — ^Yet  it  is  just  as  competent 
for  legislation  to  regulate  property  to  be  acquired  by  subsequent 
contract,  as  property  to  be  acquired  by  law.  And  occasion- 
ally we  meet  with  a  statute  which  more  or  less  affects  this 
equitable  separate  estate.  Indeed,  in  Alabama,  if  the  author 
understands  some  late  decisions,  which  on  a  first  reading  are 
not  quite  plain  to  him,  the  statutes,  by  employing  such  words 
as  ^^  all  pro{)erty,''  and  the  like,  have  placed  their  power  on  all 
the  acquisitions  of  the  wife  made  since  they  were  enacted, — 
but  precisely  what  the  doctrine  is,  it  is  not  necessary  he  should 
undertake  to  say,  as  it  is  local  to  the  particular  State.  It  goes 
at  least  to  the  extent  of  acknowledging  the  authority  of  the 
legislature  over  subsequent  acquisitions  by  contract,  or  a  con* 
veyance  in  special  terms.*  Still  it  occurs  to  the  writer  that 
such  words  as  "  all  property,"  and  others  of  like  import,  if 
they  were  the  only  words  in  the  Alabama  statute  bearing  on 
the  point,  which  they  are  not,  should  not  in  reason  be  extended 
to  what  is  given  to  a  third  person,  for  express  uses  pointed  out, 
though  a  wife  should  be  the  beneficiary.  And  perhaps  the 
court  does  not,  in  fact,  so  construe  this  statute.  However  this 
may  be,  the  gederal  doctrine  is  plain  that  the  married-women 
statutes  in  our  States  may,  and  sometimes  do,  more  or  less 
affect  estates  which  accrue  to  the  wife  otherwise  than  through 
the  act  of  the  law.^ 

§  499.  Conoiiudon.  —  It  will  be  of  no  service  to  the  reader 
minutely  to  trace  out  for  him  provisions  of  this  sort  to  be  found 
in  the  statutes  of  the  several  States.    Let  him  bear  in  mind, 

>  Sprague  v.  Tyson,  44  Ala.  838;  Warfield  v.  Ravesies,  88  Ala.  518; 
Fleming  o.  Gilmer,  85  Ala.  62;  Boiling  o.  Mock,  85  Ala.  727;  Glenn  v. 
Glenn,  41  Ala.  571;  Carter  o.  Owens,  41  Ala.  217;  Brame  o.  McGee,  46 
Ala.  170;  Willis  v,  Cadenhead,  28  Ala.  472;  Molton  v.  Martin,  43  Ala.  651; 
Cannon  o.  Turner,  82  Ala.  483. 

'  Stone  V.  Gazzam,  46  Ala.  269,  275;  Bowen  9,  Blount,  48  Ala.  670; 
Denechaud  v.  Berry,  48  Ala.  591.    See  ante,  §  420. 

'  Williamson  v.  Williamson,  18  B.  Monr.  829;  Irish  v.  Huested,  89  Barb. 
411 ;  Lanefaart  v.  Jeter,  36  Missis.  650 ;  ante,  §  197,  note. 
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that  the  rule  of  the  unwritten  law,  according  to  which  per- 
sons entering  into  matrimony  are  permitted  to  make  whatever 
provisions  Uiey  choose  to  regulate  their  after-relations  as  to 
property,  is  as  old  as  the  equity  jurisdiction  itself,  —  that  this 
rule  has  always  been  known  and  approved,  —  and  that  the  pri- 
mary object  of  the  late  statutes  is,  not  to  abolish  it,  but  to  pro* 
vide  different  regulations  from  those  furnished  by  the  common 
law  for  the  instances  in  which  the  parties  made  no  provisions 
of  their  own.  From  these  premises  it  follows,  that,  as  far  as 
possible,  the  statute  should  be  so  construed  as  not  to  affect  the 
separate  equitable  estate,  or  any  doctrine  under  which  such 
estate  is  created.  No  general  terms  employed  by  the  legisla- 
ture should  be  suffered  to  overturn  the  old  and  honored  doc- 
trine which  the  statutes  were  not  enacted  to  subvert ;  but,  to 
lead  to  such  a  consequence,  the  words  must  be  direct,  specific, 
and  definite,  —  such  as  cannot  be  turned  aside  by  construction. 
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RECORDING  ACTS  RELATING  TO  THE  SEPARATE  STATUTORY 

AND  EQUITABLE  ESTATE. 

§  500.  In  Ge&eral  —  Under  the  Late  Statates.  —  In  some  of 
our  States,  proyisions  have  existed  requiring  that,  in  order 
to  secure  the  separate  estate  to  the  wife  as  against  the  hus- 
band's creditors,  a  public  record,  pointed  out  by  the  statutes, 
be  made.  For  example,  we  have  seen,^  that  in  Massachusetts 
this  is  so  of  a  wife  carrying  on  a  business  separate  from  her 
husband.  In  our  States  generally,  under  the  late  statutes, 
nothing  of  this  sort  is  required.  In  Arkansas,  the  constitution 
itself  directs,  that  *^  laws  shall  be  passed  providing  for  the 
registration  of  the  wife's  separate  property ;  and,  when  so 
registered,  and  so  long  as  it  is  not  intrusted  to  the  manage- 
ment or  control  of  her  husband  otherwise  than  as  an  agent,  it 
shall  not  be  liable  for  any  of  his  debts,  engagements,  or  obli- 
gations." ^  And,  in  this  State  and  a  few  others,  there  are 
statutes  regulating  the  subject. 

§  501.    "  Marriage  Settlementa."  —  In    other  of   our   States, 

there  are  enactments,  some  of  which  date  back  previously  to 
the  passage  of  the  late  married-women  statutes,  making  special 
provisions  for  the  recording  of  ^^  marriage  settlements,"  and 
*^  marriage  contracts."  A  marriage  settlement  is  properly  an 
arrangement  as  to  property  made  between  a  man  and  woman 
contemplating  marriage.  But  in  some  of  the  States,  within 
these  statutes,  the  term  includes  also  post-nuptial  settlements.' 

^  Ante,  §  443.  *  Ark.  Const,  of  1S68,  art.  12,  §  6. 

'  Green  v,  Rumph,  2  Hill  £q.  1 ;  Laborde  v.  Penn,  McMulIan,  Ch.  448 ; 
Wade  V.  Fisher,  9  Rich.  Eq.  862 ;  Price  v.  White,  Bailey  £q.  244 ;  Bank 
of  United  States  v.  Brown,  Riley  Eq.  131 ;  Baslcins  v,  Giles,  Rice  Eq.  815; 
Head  v.  Halford,  6  Rich.  Eq.  128 ;  Thomas  v.  Gaines,  1  Grat.  847 ;  Smith 
V.  Patterson,  Chores  Eq.  29. 
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Ify  however,  a  husband,  for  a  valuable  consideration,  conveys 
property  after  marriage,  for  the  benefit  of  his  wife,  or  the  wife 
makes  the  like  conveyance  for  the  benefit  of  her  husband,  this 
is  not  a  marriage  settlement.^  And  it  is  the  same  where  the 
wife  buys  property  of  a  third  person,^  or  a  third  person  makes 
a  voluntary  gift  of  it  to  her  ;  ^  neither  one  of  these  is  a  mar- 
riage settlement.  In  Georgia,  the  words  ^^  marriage  agree- 
ments or  settlements  "  were  held  not  to  apply  to  a  post-nuptial 
settlement.^  In  North  Carolina,  the  like  words  were  held  not 
to  cover  an  agreement  by  a  man  with  his  intended  wife,  that  a 
mortgage  which  he  had  executed  to  a  trustee  for  her  children 
should  be  cancelled  and  the  land  conveyed  to  them.  The  ar- 
rangement was  substantially  a  foreclosure,  and  did  not  afiect 
the  husband's  creditors.^ 

§  502.    "  Void  "  —  Crediton  —  The   Parties.  —  Some    of   the 

statutes  make  the  settlement  when  not  recorded  entirely  void,^ 
under  others  it  is  void  only  as  to  creditors  and  purchasers  not 
having  noticed  It  is  not  necessary  to  enter  into  this  question 
minutely. 

^  Bank  of  United  SUtea  o.  Brown,  2  Hill  Eq.  568;  Napier  v.  Wightman, 
Speers  Eq.  357 ;  Sibely  v.  Tutt,  McMullan  £q.'320. 

*  RaineB  o.  Woodward,  4  Rich.  Eq.  899. 

'  Franklin  v,  Creyon,  Harper  £q.  248 ;  Cloud  o.  Calhoun,  10  Rich.  Eq. 
358,  878 ;  McMeekin  v.  Edmonda,  1  Hill  Eq.  288.  See  Gregg  v,  Soward, 
9  Dana,  882. 

*  Kennedy  v.  Head,  82  6a.  629. 

*  Credle  v.  Carrawan,  64  N.  C.  422. 

*  Jenkins  v.  Holt,  109  Mass.  261 ;  Ingham  o.  White,  4  Allen,  412;  Baa* 
kins  9.  Giles,  Rice  Eq.  315. 

'  Fowke  0.  Woodward,  Speers  Eq.  233;  White  9.  Pahner,  McMullan  Eq. 
115 ;  Le  Prince  o.  Guillemot,  1  Rich.  Eq.  187 ;  Ramsay  v.  Richardson,  Riley 
Eq.  271 ;  Logan  v,  Phillips,  18  Misso.  22 ;  The  State  p.  St.  Gemme,  31  Misso. 
230 ;  Cummins  v.  Boston,  25  Ga.  277 ;  Reinhart  v.  Miller,  22  Ga.  402 ;  For- 
rest V,  Warrington,  2  Dea.  254;  Price  v.  Sanchez,  8  Fla.  136;  White  v. 
Palmer,  McMullan  Eq.  115 ;  Sibeljr  0.  Tutt,  McMullan  Eq.  320;  Dabnejr  v. 
Kennedjr,  7  Grat.  817;  Gibbes  v.  Cobb,  7  Rich.  Eq.  54;  McCuUough  o.  Wil- 
son, 9  Harris,  Pa.  486;  Fripp  v.  Talbird,  1  Hill  Eq.  142;  Hanion  v.  McCall, 
Harper  Eq.  170;  Taylor  v.  Heriot,  4  Des.  227 ;  Anderson  o.  Anderson,  2 
Call,  198 ;  Perrydear  «.  Jacobs,  2  Hill  Eq.  504. 
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§  503.  Vaiions  PointB.  —  Various  other  points  have  been 
adjudged  in  the  several  States  wherein  recording  acts  exist. 
But  they  depend  mainly  on  the  peculiar  terms  of  statutes  which 
are  not  general  in  this  country.  The  greater  part  of  the  cases  ^ 
not  heretofore  cited  in  this  chapter  are  given  in  the  note, — the 
reader  will  find  them  convenient.  But  it  is  best  the  chapter 
should  close  here. 

'  Alabama,  —  Cook  v,  Kennerly,  12  Ala.  42. 

Arkansas. — Lovette  v.  I^ngmire,  14  Ark.  339;  Howell  r.  Howell,  19  Ark. 
339 ;  Beeman  v.  Cowser,  22  Ark.  429 ;  Jackson  o.  Hill,  25  Ark.  223. 

Florida,  —  Mercer  v.  Hooker,  6  Fla.  277. 

Georgia.  —  Wylly  v.  Collins,  9  Ga.  223 ;  Adams  v.  Dickson,  28  Ga.  406 ; 
Williams  v.  Logan,  32  Ga.  165 ;  Cunningham  v.  Schley,  41  Ga.  426. 

lotoa.  —  Odell  v.  Lee,  14  Iowa,  411 ;  Jones  v.  Jones,  19  Iowa,  236 ;  My- 
ers 9.  McDonald,  27  Iowa,  391 ;  Groodrich  v.  Munger,  30  Iowa,  433 ;  Stew- 
art V.  Bishop,  33  Iowa,  584 ;  Prensall  v.  Herbert,  34  Iowa,  539 ;  Nicholas  v. 
Higby,  35  Iowa,  401. 

Mississippi.  —  Moss  v.  Davidson,  1  Sm.  &  M.  112. 

Missouri.  —  Wilkinson  v.  Rozier,  19  Misso.  443. 

North  Carolina.  —  Freeman  v.  Hill,  1  Dev.  &  Bat.  Eq.  389 ;  Blount  v. 
Blount,  2  Ire.  £q.  192 ;  Smith  v.  Castriz,  5  Ire.  518 ;  Taylor  v.  Rickman, 
Busbee  £q.  278. 

Pennsylvania.  —  Kerr  v.  Kitchen,  5  Harris,  Fa.  433 ;  Philadelphia  v.  Rid- 
dle, 1  Casey,  Pa.  259 ;  Couch  t^.  Sutton,  1  Grant,  Pa.  114,  120. 

Souih  Carolina.  —  Lennox  v.  Gibbes,  1  Des.  305;  Ward  p.  Wilson,  1  Des. 
401;  Garner  v.  Gamer,  1  Des.  437;  Crofl  v.  Arthur,  3  Des.  223;  Boatright 
V.  Wingate,  3  Brev.  423 ;  Cheney  v.  Lubbock,  1  Nott  &  McC.  444 ;  Price  v. 
White,  Bailey  £q.  244 ;  Miller  v.  Kershaw,  Bailey  £q.  479 ;  McCartney 
V.  Fex^uson,  2  Hill  £q.  180 ;  Jacobs  v.  Perryclear,  Riley  Eq.  47 ;  Bank  of 
the  State  v.  Mitchell,  Rice  Eq.  389 ;  Reid  v.  Lamar,  1  Strob.  Eq.  27 ;  Hig- 
genbottom  v.  Peyton,  3  Rich.  Eq.  398 ;  Barsh  v.  Riols,  6  Rich.  162 ;  Mc- 
Creary  v.  McCreary,  9  Rich.  Eq.  34. 

Tennessee.  —  Morgan  v.  Elam,  4  Yerg.  375;  Johnson  v,  Walton,  1  Sneed, 
258. 

Virginia.  —  Scott  v.  Gibbon,  5  Munf.  86 ;  Hughes  v.  Pledge,  1  Leigh, 
443. 
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CHAPTER  XXXIX. 

ALIENAGE. 

Sbct.  604.  Introduction. 
605-607.  The  Alien  Wife. 
608-510.  Citizen  Wife  of  Alien  Husband. 

§  504.  CottxBe  of  tfaifl  Chapter.  —  It  is  proposed,  in  this  chap- 
ter, to  discuss  the  subject  of  alienage  only  under  two  aspects ; 
namely,  I.  The  Alien  Wife  ;  II.  The  Citizen  Wife  whose  Hus- 
band is  Alien. 

L  The  Alien  Wife. 

§  505.  Husband  a  CitiBeii  —  "Wife.  —  Congress  provided  in 
1855,  by  Act  of  Feb.  10,  that  "  any  woman  who  might  law- 
fully be  naturalized  under  the  existing  laws,  married,  or  who 
shall  be  married  to  a  citizen  of  the  United  States,  shall  be 
deemed  and  taken  to  be  a  citizen."  The  meaning  of  which 
provision  is,  that,  by  the  very  act  of  marriage,  citizenship  is 
conferred  on  a  woman  whose  husband  is  a  citizen  of  the  United 
States,  if  she  is  a  person  who  by  previous  laws  was  capable  of 
becoming  naturalized.  His  citizenship  confers  citizenship  on 
her.^  Before  this  statute  was  enacted,  marriage  produced  no 
such  effect ;  but  an  alien  woman  marrying  a  citizen  remained 
an  alien  still.^  And  though  she  had  given  notice  of  her  inten- 
tion to  become  a  citizen,  and  had  taken  the  oaths,  if  she  died 

1  Kelly  V.  Owen,  7  Wal.  496 ;  Kane  v.  McCarthy,  63  N.  C.  299.  See 
Burton  o.  Burton,  1  Kejes^  359.  The  present  form  of  the  provision  is :  "Any 
woman  who  is  now  or  may  hereafter  be  married  to  a  citizen  of  the  United 
States,  and  who  might  herself  be  lawfully  naturalized,  shall  be  deemed  a 
citizen."    R.  S.  of  U.  S.,  §  1994. 

'  Shanks  v.  Dupont,  3  Pet.  242,  246. 
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before  the  naturalization  was  complete,  her  husband  could  not 
inherit  through  her.^ 

§  506.  Dower.  —  The  question  of  an  alien  widow's  right  to 
dower  cannot  now  often  arise.  Under  the  common  law  of  this 
country,  however,  she  could  not  have  dower .^  And  if,  during 
her  husband's  life,  she  became  naturalized,  still  she  could  not 
have  dower  in  such  land  as  he  had  conveyed  away  before  her 
naturalization.^ 

§  507.  State  Statutes.  — Although  it  belongs  to  Congress  to 
determine  who  shall  be  citizens  of  the  United  States  and  who 
shall  be  aliens,  yet  the  jurisdiction  is  in  the  respective  States 
to  prescribe  the  rules  under  which  lands  shall  be  held  within 
their  lines,  and  who  shall  be  entitled  to  hold  them.  And  in 
the  larger  part  of  our  States,  alienage  is  now  no  impediment  to 
holding  lands,  whether  by  man  or  woman.  In  some  of  our 
States,  the  impediment  is  partly  removed,  not  fully ;  or,  if  fully, 
the  removal  has  been  by  gradual  steps.^ 

II.   The  Wife  whose  Sushand  is  Alien. 

§  508.  Allen's  Right  to  hold  Land.  —  Under  the  common  law, 
an  alien  cannot  acquire  a  title  to  land  by  descent.  He  may 
take,  however,  by  deed  or  devise  ;  ''  and,"  says  Kent,^  "  hold 
until  an  inquest  of  office  has  been  had.  But,  upon  his  death, 
the  land  would  instantly  and  of  necessity  (as  the  freehold  can- 
not be  kept  in  abeyance),  without  any  inquest  of  office,  escheat 

>  McDaniel  v.  Richards,  1  McCord,  187.  See  Mick  v.  Mick,  10  Wend. 
379 ;  Heney  v,  Brooklyn  Benevolent  Society,  39  N.  Y.  333. 

*  Sutliff  0.  Forgey,  1  Cow.  89;  Connolly  v.  Smith,  21  Wend.  69. 

'  Priest  V,  Cummings,  16  Wend.  617.  And  see,  as  to  the  subject  of  this 
section,  4  Kent  Com.  86,  37. 

^  Montgomery  v.  Dorion,  7  N.  H.  475;  Rheim  v.  Robbins,  20  Iowa,  45; 
Buchanan  v.  Deshon,  1  Har.  &  G.  280 ;  Currin  v.  Finn,  3  Denio,  229 ;  Priest 
V.  Cummings,  16  Wend.  617,  20  Wend.  338 ;  Connolly  v.  Smith,  21  Wend. 
59 ;  Sutliff  r.  Forgey.  1  Cow.  89 ;  Forgey  v.  Sutliff,  5  Cow.  713 ;  Mick  v. 
Mick,  10  Wend.  379 ;  Beck  v.  McGillis,  9  Barb.  35 ;  Burton  v.  Burton,  1 
Reyes,  359;  Purczell  v.  Smidt,  21  Iowa,  540;  McClenaghan  v,  McClenaghan, 
1  Strob.  £q.  295. 

*  2  Kent  Com.  54. 
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and  vest  in  the  State ;  because  he  is  incompetent  to  transmit 
by  hereditary  descent."  ^  Prom  this  view  of  the  law,  the  rights 
of  the  citizen  wife  and  widow  may  be  deduced. 

§  509.  "Wolfe's  Land.  —  Thus,  if  real  estate  is  conveyed  to  the 
citizen  wife  of  an  alien,  he,  under  the  common  .law,  becomes 
jointly  seised  of  it  with  her  in  her  right ;  though,  of  course, 
his  freehold  is  subject  to  escheat  at  the  suit  of  the  State.^ 
And,  under  statutes  authorizing  husband  and  wife  to  alienate 
the  wife's  lands  by  joint  deed,  her  conveyance,  in  which  the 
alien  husband  joins,  will  be  effectual  to  pass  them.^ 

§  510.  Dower.  — The  citizen  widow  of  an  alien  cannot  by  the 
common  law  have  dower.*  But  if  the  alien  conveys  away  the 
land  in  his  lifetime  without  the  widow's  joining  in  the  convey^ 
ance  in  relinquishment  of  her  dower,  and  after  her  husband's 
death  she  brings  suit  for  dower  against  his  grantee,  this  de- 
fendant is,  on  a  principle  brought  to  view  in  the  first  volume,^ 
estopped  to  deny  the  seisin  of  his  grantor.  She  can,  therefore, 
recover.^ 

1  Cross  V.  De  Valle,  1  Clif.  282, 1  Wal.  1 ;  People  «.  Folsom,  5  Cal.  878 ; 
Montgomery  v,  Dorion,  7  N.  H.  475 ;  Orr  t,  Hodgson,  4  Wheat.  453 ;  Got- 
emeur  v.  Robertson,  11  Wheat.  832;  Taylor  v.  Benham,  5  How.  U.  S.  233. 

*  Scanlan  v.  Wright,  13  Pick.  523.  See  Fitzgerald  v.  Garvin,  T.  U.  P. 
Charl.  281,  285 ;  Mussey  v.  Pierre,  24  Maine,  559. 

'  Eottman  v.  Aver,  1  Strob.  552 ;  Whiting  v.  Stevens,  4  Conn.  44. 

*  Coxe  0.  Gulick,  5  Halst.  328 ;  Davis  o.  Barrow,  12  Wend.  65. 
»  Vol.  I.  §  816-324.  •  Davis  v.  Darrow,  supra. 
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CHAPTER  XL. 

INFANCY  OF  THE  WIFE. 

Sbot.  511, 512.  Introductioii. 

518-516.  General  Prindples. 
517-523.  Specific  ApplicationB. 

§  511.  Scope  of  this  Chapter.  —  In  the  foregoing  discussions, 
throughout  both  the  last  volume  and  this,  we  have,  at  most 
points,  not  at  quite  all,  forborne  to  take  into  the  account  that 
the  wife  may  be  an  infant,  and  to  inquire  what  would  be  the 
eflfect  of  her  infancy  upon  the  question  in  hand.  Let  us,  in 
this  chapter,  take  up  some  threads,  and  see  what  under  various 
circumstances  the  consequences  of  her  infancy  would  be. 

§512.  How  the  Chapter  divided.  —  We  shall  call  to  mind, 
in  this  chapter,  I.  The  General  Principles  relating  to  the  In- 
fancy of  the  Wife ;  IL  Specific  Applications  of  the  Principles. 

I.  The  Q-eneral  Principles  relating  to  the  Infancy  of  the 

Wife. 

§  513.  Covertnre  removes  no  Dieabilities.  —  Of  these  general 

principles,  the  leading  one  is,  that  coverture  does  not  take  away 
any  of  the  disabilities  of  infancy,  but  they  attach  as  well  to 
infant  wives  as  to  unmarried  infants.  The  illustrations  of  this 
proposition  will  appear  under  our  next  sub-title. 

§  514.  Nature  of  the  Dieability.  —  One  would  think  that  the 
precise  nature  and  limits  of  the  disability  of  infancy  would  long 
since  have  been  established  by  the  courts  ;  but,  in  truth,  much 
of  the  doctrine  remains  indefinite  and  uncertain.  Some  acts 
of  an  infant  bind  him ;  as,  for  example,  his  undertaking  to 
pay  for  necessaries.^  On  the  other  hand,  there  are  acts  of  his 
which  are  certainly  void.    But  most  of  his  acts  are  voidable. 

1  2  Kent  Com.  239. 
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Chancellor  Kent  observes,  that  the  tendency  of  modem  de- 
cision is  to  extend  the  list  of  the  voidable  ;  making  contracts 
of  third  persons  with  the  infant  binding  on  them,  and  leav- 
ing it  to  the  infant's  election  to  concur  or  disaffirm  them 
on  becoming  of  age.  "  Lord  Chief  Justice  Ejre,"  adds  this 
learned  commentator,  ^^  undertook  to  reconcile  the  doctrine  of 
void  and  voidable  contracts  on  the  ground  that,  when  the  court 
could  pronounce  the  contract  to  be  to  the  infant's  prejudice,  it 
was  void,  and  when  to  his  benefit,  as  for  necessaries,  it  was 
good ;  and,  when  the  contract  was  of  an  uncertain  nature  as 
to  benefit  or  prejudice,  it  was  voidable  only  at  the  election  of 
the  infant.  Judge  Story  declared  these  distinctions  to  be 
founded  in  solid  reason,  and  they  are  considered  to  be  so,  and 
the  point  is  not  susceptible  of  greater  precision."  ^ 

§  515.  Disabilities  of  Coverture  and  Infiaiioy  blending.  —  It  is 
plain  in  reason,  that,  if  a  particular  act  is  within  the  disabili- 
ties of  coverture  or  those  of  infancy,  but  not  of  both,  a  feme 
covert  who  is  also  an  infant  cannot  perform  it.  For  example, 
an  infant  girl  may,  as  we  have  just  seen,  bind  herself  at  law 
for  necessaries ;  but,  under  the  rules  of  the  common  law,  ^feme 
covert  can  never  be  sued  at  law,  consequently  she  cannot  thus 
bind  herself,  though  if  she  has  a  separate  estate  she  may  charge 
it  in  equity.^  Hence  it  necessarily  follows,  that,  should  the 
married  woman.be  an  infant,  still  she  could  not  contract  at 
law  for  necessaries  as  she  might  do  before  she  became  covert. 

§  516.  Continaed.  —  Now,  if  an  infant  would  avoid  his  void- 
able transactions,  he  must  do  it  within  a  reasonable  time  after 
he  becomes  of  age  ;  or,  as  to  some  of  them,  during  the  minor- 
ity itself.^  But,  if  the  infant  is  also  a  married  woman,  the 
disability  of  coverture  enables  her  to  postpone  the  act  of 
avoidance  to  a  reasonable  time  after  the  coverture  is  ended.^ 
Again,  ^'  it  is  also  a  general  rule,"  says  Kent, ''  that  no  one  but 
the  infant  himself,  or  his  legal  representatives,  can  avoid  his 

1  2  Kent  Com.  235,  236.  '  Vol.  I.  §  842,  894^  895. 

'  2  Kent  Com.  237,  238. 

^  Dodd  V.  Benthal,  4  Heink.  601.  And  see  Matherson  v.  DaTis,  2  Coldw. 
443. 
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Toidable  deed  or  contract ;  for,  while  living,  he  ought  to  be  the 
exclusive  jndge  of  the  propriety  of  the  exercise  of  a  personal 
privilege  intended  for  his  benefit ;  and,  when  dead,  they  alone 
shonld  interfere  who  legally  represent  him."  ^  But  we  have 
seen,^  that,  if  the  infant  is  a  married  woman,  the  husband  has 
practically  the  power  to  decide  for  her,  whether  or  not,  during 
the  coverture,  to  disaffirm  the  transaction.  There  may  be 
other  eflfects  flowing  from  the  combination  of  the  two  disa- 
bilities, but  these  will  suffice  by  way  of  illustration. 

//.  Specific  Applications  of  the  Principles. 

§  517.  Dower.  —  We  have  seen  how,  in  our  country,  a  wife 
bars  herself  of  dower  by  joining  her  husband  in  his  deed.^ 
But  if  she  is  an  infant,  she  cannot  by  this  act  bar  herself.^ 
What  is  the  effect  of  a  jointure  on  dower,  where  the  woman  is 
an  infant,  we  have  already  seen.^ 

§  518.  Marriage  Settlements.  —  If  a  female  infant  and  a  male 
adult,  about  to  marry,  execute  marriage  articles  or  a  settle- 
ment, the  instrument  is,  within  principles  already  stated,^ 
binding  on  him  and  voidable  as  to  her.  His  covenants  must 
be  kept  as  long  as  she  keeps  hers;  hers  may  be  avoided. 
Therefore,  if  her  personal  property  is  settled  to  her  separate 
use,  the  operative  part  of  the  settlement  is  his  covenant,  which 
is  valid  and  binding  ;  and  thus  it  is  laid  down  in  the  books,  in 
a  sort  of  loose  way,  that,  in  the  language  of  Bright  on  Hus- 
band and  Wife,  '^  a  settlement  on  the  marriage  of  a  female 
infant  will  bind  her  personal  estate,  which  would  upon  the 
marriage  vest  absolutely  in  the  husband,  or  of  leasehold  estates 
which  would  survive  to  her  if  not  assigned  to  the  husband.'^  ^ 

>  2  Kent  Com.  287.  *  Ante,  §  892. 

•  Vol.  I.  §  446-468. 

^  Priest  9.  Ctunmings,  16  Wend.  617,  20  Wend.  388 ;  Adams  o.  Palmer, 
51  Maine,  480 ;  Thomas  v,  Gammel,  6  Leigh,  9 ;  Markham  v.  MerreU,  7 
How.  Missis.  437 ;  Sherman  o.  Garfield,  1  Denio,  329 ;  Law  v.  Long,  41 
Lid.  586. 

•  Vol.  I.  §  886,  420.  *  Ante,  §  514. 
'  2  Bright  Has.  &  W.  158. 
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But  real  estate  of  the  wife  does  not,  like  personalty  in  pofih 
session,  vest  in  the  husband  on  the  marriage ;  consequently 
there  must  be  a  conveyance  by  the  minor  in  order  to  bring  her 
lands  within  the  settlement.  If,  as  under  the  older  authorities, 
an  infant's  deed  of  lands  is  held  to  be  void,  the  settlement  now 
contemplated  will  be  void  as  to  them  ;  but  if,  as  in  most  of  our 
States  at  present,  it  is  held  to  be  voidable,  the  settlement  will 
be  voidable.  These  and  kindred  questions  may  shift  them- 
selves in  various  ways ;  and  it  is  as  well  the  reader  should 
work  them  out  for  himself  as  for  the  author  to  occupy  space  in 
doing  it  for  him.^ 

§  519.  Continaed  —  Husband  the  infiAiit.  —  Where  the  con- 
templated marriage  is  to  be  between  a  male  infant  and  a  female 
adult,  the  question  may  be  somewhat  changed.  If  the  woman 
wishes  to  reserve  her  property  to  herself,  she  can  make  a  settle- 
ment of  it  to  her  own  separate  use  without  his  taking  any  part 
in  the  transaction,  unless  she  does  it  in  fraud  of  marital  rights, 
—  a  question  discussed  in  a  previous  chapter.^  Therefore  it  is 
held  in  South  Carolina,  that,  under  such  circumstances,  a  set- 
tlement by  the  infant  of  the  property  of  his  future  wife  is 
binding  on  him.  ^^  The  assent  of  the  intended  husband,"  said 
Dunkin,  Ch.,  "  was  only  necessary  to  repel  any  presumption  of 
a  fraud  on  his  marital  rights.  For  that  purpose,  it  was  perhaps 
no  more  necessary  that  he  should  have  attained  twenty-one 
years  of  age,  than  to  the  validity  of  the  marriage  ceremony. 
Knowledge  would  be  presumed  to  supply  the  deficiency  of 
age."  8 

§  520.    Conveyances  of  Wife's   Land.  —  If   an   infant   wife, 

jointly  with  her  husband,  executes  a  conveyance  of  her  land, 
it  is  either  void  or  voidable  ;  most  courts,  perhaps  all  at  the 

1  2  lb.  153-156 ;  Lester  o.  Frazer,  2  Hill  Eq.  529 ;  Lester  v.  Frazer, 
Riley  £q.  76 ;  Tabb  v.  Archer,  7  Grat.  408 ;  Lee  v.  Stuart,  2  Leigh,  76 ; 
Duvall  V.  Graves,  7  Bush,  461 ;  Temple  v.  Hawley,  1  Sandf.  Ch.  153 ;  The 
State  V.  Satterfield,  9  Ire.  358 ;  Satterfield  v,  Riddick,  8  Ire.  £q.  265 ;  WQ- 
son  V.  McCullough,  7  Harris,  Pa,  77 ;  Whichcote  v,  Lyle,  4  Casey,  Pa.  78 ; 
LeTering  v.  Heighc,  2  Md.  Ch.  81 ;  Wetmore  v.  Eissam,  3  Bosw.  321. 

•  Ante,  §  338  et  seq. 

*  Kottman  V'  Peyton,  Speers  £q.  46. 
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present  day,  hold  it  to  be  voidable.^  Said  Chancellor  Wal- 
worth :  '^  The  statute,  which  makes  valid  the  deed  of  a  feme 
covert  when  executed  with  her  husband,  and  acknowledged  by 
her  on  a  private  examination,  was  never  intended  to  sanction 
or  validate  a  conveyance  by  an  infant  wife.  There  is  a  plain 
and  obvious  distinction  between  the  disability  of  coverture  and 
that  of  infancy.  The  first  arises  from  a  supposed  want  of  will 
on  account  of  the  legal  power  and  coercion  which  the  husband 
may  exercise  over  the  volition  of  the  wife."  And  a  statute 
enacted  to  remove  the  one  could  not  be  extended  by  construc- 
tion to  remove  the  other.^  The  special  terms  of  the  Illinois 
statute,  empowering  married  women  over  an  age  mentioned  to 
convey  their  lands,  leaves  all  conveyances  by  those  who  are 
under  that  age  void,  and  not  merely  voidable  ;  for,  as  to  them, 
the  disability  of  coverture  as  well  as  of  infancy  remains.  Said 
Lawrence,  J. :  '^  The  statute  authorizes  a  married  woman  to 
convey,  only  when  she  has  attained  the  age  of  eighteen  years. 
Her  deed,  made  before  she  bar  attained  that  age,  is  as  ineffect- 
ual to  pass  the  title  as  if  the  statute  had  not  enabled  her  to 
convey  at  all.  It  is  not  the  disability  of  infancy  merely  that 
affects  the  deed ;  but  the  fact  that  the  statute,  while  recognizing 
the  common-law  disability  of  coverture,  removes  it  only  in 
reference  to  deeds  executed  in  a  particular  mode  by  married 
women  who  have  attained  a  specified  age.  If  the  deed  is  exe- 
cuted before  the  prescribed  age,  it  must  be  held  equally  beyond 
the  reach  of  the  statute  as  if  executed  after  tlie  proper  age,  but 
not  in  the  prescribed  form."  * 

§  521.  Continaed  —  How  avoid.  —  We  have  seen,^  that  one 
way  of  avoiding  the  voidable  conveyance  is  for  the  wife,  in 

*  Webb  V.  Hall,  85  Maine,  886 ;  Youse  v,  Norcoms,  12  Misso.  549 ;  Bool 
o.  Mix,  17  Wend.  119 ;  Card  o.  Patterson,  5  Ohio  State,  319,  324 ;  Green- 
wood v.  Coleman,  34  Ala.  150 ;  Ross  v.  Adams,  4  Dutcher,  160 ;  Porch  v. 
Fries,  8  C.  E.  Green,  204 ;  Whitman  v.  Abemathy,  38  Ala.  154 ;  Barker  v. 
Wilson,  4  Heisk.  268. 

'  Sanford  v.  McLean,  8  Paige,  117,  121,  122. 

*  Hoyt  t?.  Swar,  53  111.  134,  140. 

«  Ante,  §  392 ;  Brawner  v.  Franklin,  4  Gill,  468.  See  Drake  v.  Ramsay, 
5  Ohio,  251. 
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conjunction  with  her  husband,  to  bring  a  suit  to  regain  pos- 
session of  the  land.  Another  method,  permissible  in  at  least 
some  of  the  States,  is  by  making  a  fresh  conveyance  to  another 
grantee  after  she  has  arrived  at  the  age  of  majority.^  In  New 
York,  under  the  married-women  statutes  of  1848  and  1849,  it 
has  been  deemed  that  the  woman,  on  becoming  of  age,  may 
accomplish  the  object  by  an  instrument  of  disaffirmance.^ 

§  522.  Continaea — ^Howooafirm. — It  would  seem  sufficiently 
plain  in  principle,  that,  if  an  infant  wife  has  executed  a  void- 
able conveyance  with  her  husband,  the  two  can  confirm  it  by 
executing  a  fresh  conveyance  in  like  terms  after  she  becomes 
of  age.  And  it  has  been  held,  and  in  principle  it  is  equally 
plain,  that  by  no  act  short  of  the  conveyance  which  the  statute 
provides  for  can  she  make  the  confirmation  during  her  covert- 
ure.* 

§  523.  Necessaiies.  —  If  the  husband  is  a  minor,  he  is  still 
chargeable  for  necessaries  furnished  by  a  third  person  to  his 
wife,  the  same  as  though  he  wete  of  age.^  Or  if  at  full  age 
he  marries  a  minor  who  has  incurred  a  debt  for  necessaries, 
he  is  under  joint  obligation  with  her  to  pay  this  debt,  to  which 
infancy  is  no  defence,  the  same  as  though  she  had  arrived  at 
her  majority.* 

^  Youse  V,  Norcoms,  12  Misso.  549 ;  Norcum  o.  Sheahan,  21  Misso.  25. 

*  Mcllvaine  v.  Kadel,  S  Rob.  K.  Y.  429. 

*  Matherson  v.  Davis,  2  Coldw.  443.  And  see  Williams  v.  Baker,  21 
Smith,  Pa.  476. 

«  1  Bishop  Mar.  &  Div.  §  553. 

»  Nicholson  v.  Wilbom,  13  6a.  467. 
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CHAPTER  XLI. 

GUARDIANSHIPS. 

§  524.  Husband  Qaardiaii  of  Wife.  —  A  guardian  is  one  to 
whom  the  law  intrusts  the  custody  of  another's  person,  or 
property,  or  both.  In  this  sense  the  husband  is,  by  virtue  of 
the  marital  relation,  the  guardian  of  the  wife's  person ;  for,  • 
though  in  modern  times  he  cannot  lawfully  chastise  her,  or  in 
ordinary  circumstances  imprison  her,  yet,  within  limits  which 
are  deemed  reasonable,  he  can  control  her  locomotion,  deter- 
mine the  place  of  her  habitation,  and  the  like.^  In  the  lan- 
guage of  the  books,  the  husband  is  frequently  spoken  of  as,  to 
quote  from  Kent,  "  the  guardian  of  the  wife."  ^  Theoretically, 
at  the  common  law,  he  would  seem  to  be  guardian,  not  only  of 
the  wife's  person,  but  of  her  property  also ;  for,  by  this  law, 
he  is  entitled  to  take  possession  of  all  her  estates,  real  and 
personal.  True,  when  he  gains  possession,  the  common  law 
justifies  him  if  he  refuses  to  relinquish  even  her  lands  while 
both  live,  and  authorizes  him  to  appropriate  the  personalty  to 
his  own  use ;  and  perhaps,  out  of  this  idea  of  guardianship, 
grew  his  right  to  lay  hold  of  her  property ;  and,  out  of  the 
idea  of  compensating  him,  grew  his  right  to  refuse  to  return 
what  he  had  taken. 

§  525.  Wife  under  GKiardianship  —  BfTeot  of  Marriage  —  In- 
foncy  —  Insanity.  —  This  natural  guardianship  of  the  husband 
appears,  under  ordinary  circumstances,  to  be  supreme  over  all 
others.  Therefore,  on  the  marriage  of  an  adult  man  with  an 
infant  female  ward,  her  guardian  ceases  to  have  any  power  or 
rights ;  and  the  power,  rights,  and  obligations  of  the  husband 

1  Vol  I.  §  45-50 ;  ante,  §  157-159 ;  1  Bishop  Mar.  &  Div.  §  754-757 ;  In 
re  Cochrane,  8  Dowl.  P.  C.  680;  Porch  v.  Fries,  8  C.  £.  Green,  204,  207. 
*  2  Kent  Com.  181. 
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become  the  same  as  when  the  wife  is  of  age.^  And  on  this 
principle  it  is  held  in  Indiana,  that  a  married  woman,  though 
an  infant,  cannot  have  a  general  guardian  of  her  person  or 
property,  if  her  husband  is  of  full  age."  In  California,  after 
the  Probate  Court  had  appointed  a  statutory  guardian,  not  the 
husband,  for  an  adult  wife  who  was  insane,  the  husband  applied 
to  have  the  appointment  revoked ;  on  the  ground,  among  other 
things,  that,  as  the  statute  was  in  general  terms,  and  he  was 
the  guardian  at  common  law,  it  was  not  the  legislative  intent 
to  take  away  his  common-law  rights.  But  the  Probate  Court 
refused,  and  the  Supreme  Court  sustained  the  refusal  on  ap- 
peal. The  Court  said :  "  The  validity  of  the  order  appealed 
from  must  be  determined  altogether  by  reference  to  the  statute. 
The  power  of  the  Probate  Court  to  appoint  a  guardian  for  an 
insane  person  under  the  statute  is  not  defeated  or  taken  away 
by  the  fact  that  such  insane  person  is  a  married  person.  And 
in  case  the  insane  person  be  the  wife,  there  is  no  rule  of  law 
which  prefers  the  husband  as  such  guardian,  or  forbids  the 
court  to  appoint  another  person  to  be  the  guardian,  if,  in  its 
opinion,  the  husband  is  not  a  fit  person  to  discharge  the  duties 
of  the  guardianship."  ^ 

§  526.  Wife  as  to  GaardlanAhip  of  Huaband — Huaband  Inaane. 
—  The  wife,  who  is  the  natural  ward  of  the  husband,  cannot, 
of  course,  be  also  his  natural  guardian.  Yet  we  have  seen,^ 
that,  if  he  becomes  insane,  necessity  casts  on  her  certain  duties 
and  corresponding  rights  to  have  him  confined.  Under  the 
statutes  of  Maine,  however,  a  guardianship,  for  the  cause  of 
insanity,  cannot  be  established  over  him  on  her  application. 
"  The  statute,"  said  Wells,  J.,  "  allows  the  appointment'  of  a 
guardian  upon  the  application  of  ^ny  friend  or  relative.  This 
applicant,  then,  is  within  the  language  of  the  statute.  •  •  . 
The  question  arises  whether  it  be  allowable  for  husband  or  wife 

^  Nicholson  v.  Wilborn,  13  Ga.  467.    And  see  Bartlett  o.  Cowles,  15 
Gray,  445 ;  Cummings^s  Appeal,  1  Jones,  Pa.  272. 
'  Ex  parte  Post,  47  Ind.  142. 
*  In  re  Guardianship  of  Fegan,  45  Cal.  176,  177. 
^  Ante,  §  404. 
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to  apply,  the  one  against  the  other,  for  the  establishment  of  a 
guardianship.  It  is  now  considered  that,  in  legal  proceedings, 
the  husband  and  wife  cannot  act  adversely,  the  one  to  the 
other,  except  in  cases  of  violence  and  of  divorce."  ^ 

§  527.  Wife  as  Gnardian.  — "  On  the  marriage  of  a  /e?n« 
guardian,  the  court  of  chancery  will  refer  it  to  the  master  to 
appoint  a  guardian,  not  for  the  purpose  of  removing  her,  but 
to  ascertain  what  ought  to  be  done  under  the  altered  state  of 
circumstances."  ^  In  our  own  country,  a  statute  sometimes 
provides  that  the  guardianship  shall  end  on  the  marriage,^  but 
otherwise  this  event  does  not  terminate  the  guardianship ;  ^  at 
least,  not  in  all  our  States,  perhaps  it  does  in  some.^ 

^  Howard,  Petitioner,  31  Maine,  552,  553. 

'  1  Bright  Hu8.  &  W.  17,  referring  to  Jones  v,  Powell,  9  Beav.  345;  In 
re  Gomall,  1  Beav.  347. 

»  Field  V.  Torrey,  7  Vt  372. 

*  Martin  v.  Foster,  38  Ala.  688. 

*  See  2  Rent  Com.  225,  226,  and  notes. 
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CHAPTER  XLIL 

THE  WIFE  AS  A  FEME  SOLE  TRADER! 

§  528.  Custom  of  London  —  South  Carolina.  —  SayB  Ghittj : 
"  By  the  custom  of  London,  ^femt  covert^  being  a  sole  trader  in 
the  city  independently  of  her  husband,  may  sue  and  be  sued  in 
the  city  courts,  with  reference  to  her  dealings  as  such  trader 
in  London."  ^  This  custom  of  London  has  been  transported 
to  South  Carolina  and  become  common  law  there.  Also  in 
confirmation  of  this  common  law  of  the  State,  and  perhaps  as 
somewhat  extending  it,  statutes  have  been  passed.^  The  result 
is,  that,  in  this  State,  as  the  doctrine  is  expounded  by  the  courts, 
married  women  may,  within  certain  limits,  act  as  feme  sole 
traders  independently  of  their  husbands,  and  it  is  immaterial 
whether  husband  and  wife  are  living  together  or  not.^ 

§  529.  Continued  —  Limits  of  Doctrine.  —  In  Bright  on  Hus- 
band and  Wife,  this  custom  of  London  is  stated  in  a  translation 
from  the  Liber  albus^  in  the  town  clerk's  office,  as  follows : 
"  Where  a  feme^  covert  of  the  husband,  useth  any  craft  in  the 
said  city  on  her  sole  account,  whereof  the  husband  meddleth 
nothing,  such  a  woman  shall  be  charged  as  a  feme  sole  con- 
cerning every  thing  that  toucheth  the  craft ;  and,  if  the  hus- 

'  This  chapter  is  necessary  to  the  completeness  of  the  present  work.  I 
have  two  sections  on  the  subject  in  my  "  Mar.  &  Div.,^  vol.  I.  §  584,  586, 
—  not  quite  covering  the  entire  ground.  I  shall  insert  those  sections  here, 
with  other  fresh  matter;  but,  to  avoid  repetitions,  shall  omit  them  from  future 
editions  of  that  work. 

'  Chit.  Con.  5th  Am.  ed.  179. 

3  Ewart  V.  Nagel,  1  McMullan,  50;  Wallace  o.  Rippon,  2  Bay,  112. 

*  McDaniel  v.  Comwell,  1  Hill,  S.  C.  428 ;  Newbiggin  o.  Pillans,  2  Bay, 
162 ;  Surtell  v.  Brailsford,  2  Bay,  383 ;  BIythwood  v.  Everingham,  3  Rich. 
285 ;  Hobart  v.  Lemon,  3  Rich.  131 ;  Brown  v.  Killings  worth,  4  McCord, 
429. 
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band  and  wife  be  impleaded,  in  such  case  the  wife  shall  plead 
as  9ifeme  sole;  and,  if  she  be  condemned,  she  shall  be  com- 
mitted to  prison  till  she  have  made  satisfaction,  and  the  hus- 
band and  his  goods  shall  not  in  such  case  be  charged  nor 
impeached."  ^  Whatever  may  be  thought  of  the  terms  of  the 
custom  as  thus  expressed,  the  courts  of  South  Carolina  have 
laid  it  down  that  the  privileges  of  the  feme  sole  trader  do  not 
extend  to  a  business  quite  different  from  the  buying  and  selling 
of  merchandise ;  that  is,  there  cannot  be  a  feme  sole  carrier.^ 
The  wife  must  trade  or  be  engaged  in  commerce ;  ^  therefore  a 
wife  separated  from  her  husband,  and  supporting  herself  by 
her  manual  labor,  is  not  difeme  sole  trader.^  But  the  business 
of  keeping  a  boarding-house  is  one  in  which  e^feme  covert  may 
become  Sifeme  sole  trader.^  It  seems  that,  according  to  English 
doctrine,  she  cannot  exiecute  a  valid  bond  ;  ^  but  in  South  Car- 
olina she  probably  canJ  The  husband  may  act  as  her  agent, 
at  least  so  far  as  to  subject  her  to  a  penalty  for  violating  a 
city  ordinance  ;  ®  but,  if  he  has  any  concern  in  the  business, 
she  is  no  longer  to  be  deemed  a  feme  sole  in  respect  to  it.®  A 
feme  sole  trader  is  bound  to  a  third  person  by  an  indorsement 
to  him  of  a  promissory  note,  drawn  by  her  husband  and  paya- 
ble to  herself.^® 

§  530.  Continued.  —  But,  though  the  husband  is  free  from 
responsibility  in  these  cases,  and  when  the  wife  is  sued  she  is 
the  substantial  party  proceeded  against,  yet  he  must  always  be 
joined  with  her  as  defendant  "  for  conformity."  "  "  A  feme 
covert,^^  it  was  observed  in  one  case,  "  may  be  made  a  sole 

»  2  Bright  Hua.  &  W.  77.  •  Ewart  v.  Nagel,  1  McMullan,  60. 

>  McDaniel  v,  Cornwell,  1  Hill,  S.  C.  428. 

*  Robards  v.  HutsoDt  3  McCord,  475. 

*  Dial  V,  Neuflfer,  3  Rich.  78. 

'  Read  v.  Jewson,  stated  4  T.  R.  362. 
'  Wallace  v.  Rippon,  2  Bay,  112. 

•  City  Council  ».  Van  Roven,  2  McCord,  466. 

•  Lavie  v,  Phillips,  3  Bur.  1776 ;  Langham  v.  Bewett,  Cro.  Car.  68. 
><>  Wilthaus  9.  Ludecus,  6  Rich.  326. 

"  2  Bright  Hus.  &  W.  78 ;  Caudell  ».  Shaw.  4  T.  R.  361 ;  Eldon.  C.  J., 
in  Beard  v,  Webb,  2  Bob.  &  P.  93,  98 ;  Starr  v.  Taylor,  4  McCord,  413. 
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trader  under  the  Act  of  Assembly,  and  even  in  some  cases  by 
the  common  law,  but  then  that  must  always  be  set  forth  in  the 
original  contract,  and  specially  shown  in  the  legal  proceedings, 
and  alleged  on  record,  as  it  is  a  deviation  from  the  general 
law  of  the  land."  ^ 

§  531.  Pennsylvania.  —  There  is  something  analogous  to  the 
South  Carolina  doctrine  established  by  statute  in  Pennsylvania; 
still,  as  observed  in  one  of  the  cases,  "  there  is  no  feme  sole 
trading  by  a  married  woman  with  us,  but  such  as  is  licensed 
and  regulated  by  the  statute  of  1718."  *  Under  this  statute, 
the  woman  could  be  sued  alone  on  her  contracts  in  the  busi- 
ness, or  for  the  maintenance  of  herself  and  children.^  The 
subsequent  Act  of  May  4, 1855,  provides  for  deserted  wives, 
and  other  wives  whose  husbands  neglect  to  maintain  them,  by 
permitting  them  to  become  such  traders.  On  this  statute, 
some  rulings  have  been  made  by  the  courts,  but  they  need  not 
here  be  stated.* 

§  532.  other  states.  —  In  North  Carolina,  the  South  Caro- 
lina doctrine  that  a  feme  covert  can  become  a  sole  trader  is 
rejected  ;  ^  and  it  has  nowhere,  out  of  the  latter  State,  taken 
any  deep  root  as  a  common-law  doctrine,  if  indeed  it  is  any- 
where else  known.  In  a  few  of  the  other  States,  statutes  have 
been  adopted  more  or  less  analogous  to  the  Pennsylvania 
ones.^ 

^  Wallace  v.  Rippon,  2  Bay,  112,  113. 

'  Jacobs  V,  Featherstone,  6  Watts  &  S.  346.    And  see  Burke  o.  Winkle, 
2  S.  &  R.  189 ;  Valentine  o.  Ford,  2  Browne,  193. 
'  Burke  o.  Winkle,  supra. 

*  Black  V.  Tricker,  9  Smith.  Pa.  13 ;  Ayetsky  v.  Goery,  2  Brews.  302 ; 
Wilson  V.  Coarsin,  22  Smith,  Pa.  306 ;  Cleaver  v.  Scheetz,  20  Smith,  Pa. 
496. 

*  McKinnon  o.  McDonald,  4  Jones  Eq.  1. 

*  Swett  V,  Penrice,  24  Missis.  416 ;  Porter  v.  Gamba,  43  Cal.  105.  See 
Rhea  v.  Rhenner,  1  Pet.  105. 
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CHAPTER  XLIII. 

DISPOSITION  OF  THE  WIFE'S  PROPERTY  BY  HER  WILL. 

Sect.  588.  Introduction. 
684-689.  At  Common  Law. 
640-648.  In  Equity. 
644-646.  Execution  of  Powers  by  Will. 
647-660.  Under  Modern  Statutes. 

§533.  How  the  Chapter  divided. — We  shall  consider,  L 
The  Wife's  Will  at  Common  Law  ;  II.  The  Wife's  Will  in 
Equity ;  III.  Execution  of  Powers  by  Will ;  IV.  The  Wife's 
Will  under  Modern  Statutes. 

/.  The  Wife's  Will  at  Common  Law, 

§  534.  Right  of  Disposition  by  "Will.  —  By  the  ancient  as  well 
as  modern  common  law,  the  right  to  dispose  of  personal  prop- 
erty by  will  is  perfectly  clear ;  as  appears  both  from  judicial 
decisions  and  from  ancient  statutes  referring  to  the  right.^ 
But  it  was  otherwise  with  real  estate.  After  the  doctrine  of 
uses  became  established  in  the  law,  and  before  the  Statute  of 
Uses  was  passed,  "  uses,"  says  Blackstone,  "  began  to  be  de- 
vised very  frequently,  and  the  devisee  of  the  use  could  in  chan- 
cery compel  its  execution.  .  .  .  But  when  the  Statute  of  Uses 
had  annexed  the  possession  to  the  use,  these  uses,  being  now 
the  very  land  itself,  became  no  longer  devisable  ;  which  might 
have  occasioned  a  great  revolution  in  the  law  of  devises  had 
not  the  Statute  of  Wills  been  made  about  five  years  after ; 
namely,  32  Hen.  8,  c.  1,  explained  by  34  Hen.  8,  c.  5,  which 
enacted,  that  all  persons  being  seised  in  fee-simple  (except /eme« 
covert^  infants,  idiots,  and  persons  of  non-sane  memory)  might 
by  will  and  testament  in  writing  devise  to  any  other  person, 

1  2  Evans  Statutes,  Sd  ed.  S48 ;  Bum  Ec.  Law,  tit.  Wills. 
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except  to  bodies  corporate,  two-thirds  of  their  lands,  tenements^ 
and  hereditaments,  held  in  chivalry,  and  the  whole  of  those 
held  in  socage ;  which  now,  through  the  alteration  of  ten- 
ures by  the  statute  of  Gar.  2,  amounts  to  the  whole  of  their 
landed  property,  except  their  copyhold  tenements."  ^  These 
English  statutes  became,  on  the  settlement  of  the  colonies  of 
which  our  original  States  were  composed,  common  law  with 
us  ;  ^  as  did  also  some  later  English  statutes,  giving  to  them  a 
more  rounded  form  and  completeness.  Of  course,  the  common 
law  as  to  wills  of  [)ersoual  property  became  ours  likewise. 

§  535.  How  as  to  BCarried  Women.  —  The  second  of  the 
before  mentioned  statutes  of  Hen.  8,  —  namely,  34  &  35  (cited 
by  Blackstone  as  34)  Hen.  8,  c.  5,  §  14  —  provides,  "that 
wills  or  testaments  made  of  any  manors,  lands,  tenements,  or 
other  hereditaments,  by  any  woman  covert,  or  person  within 
the  age  of  twenty-one  years,  idiot,  or  by  any  person  of  non- 
sane  memory,  shall  not  be  taken  to  be  good  or  effectual  in  the 
law."  This  settles  the  question  as  to  wills  of  lands,  but  leaves 
it  open  as  to  wills  of  personal  property.  Now,  as  to  this  sort 
of  property,  it  does  not  quite  follow  that,  because  a  woman 
was  under  coverture,  she  could  not  therefore  dispose  of  it  by 
will ;  for  it  was  settled  that  infants  past  twelve  years  of  age, 
if  females,  and  fourteen  if  males,  or  according  to  other 
authorities  past  fourteen  in  either,  could  dispose  of  their  chat- 
tels by  will,  though  under  a  disability  analogous  to  coverture.' 
And  the  doctrine  seems  to  be  reasonably  plain,  tliat,  if  a  married 
woman  could  not  under  the  old  law  dispose  of  her  chattels  by 
will,  it  was  not  so  much  because  of  any  want  of  disposing 
power  as  because  of  her  want  of  chattels.  Hence  it  is  laid 
down  by  Swinburne,*  as  quoted  by  Burn,*  that  "  of  goods 
and  chattels,  the  wife    cannot  make  her   testament  without 

1  2  Bl.  Com.  375.  "  Kilty  Rep.  Stats.  163. 

'  4  BurnEc.  Law,  tit.  Wills,  p.  45  et  seq.;  Arnold  t7.  Earle,  2  Lee,  529,  in 
which  case  Sir  George  Lee  puts  the  ages  at  twelve  and  fourteen  in  females 
and  males  respectively;  Ex  parte  Holyland,  11  Yes.  10;  Hyde  v.  Hyde, 
Pre.  Ch.  316 ;  Bishop  v.  Sharp,  2  Yem.  469. 

«  Svrinb.  Wills,  88,  89.  *  4  Bum  £c.  Law,  51. 
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the  license  or  consent  of  her  husband ;  because,  by  the  laws 
and  customs  of  this  realm,  so  soon  as  a  man  and  woman  are 
married,  all  the  goods  and  chattels  personal  that  the  woman 
had  at  the  time  of  the  spousals  or  celebration  of  the  marriage 
or  after,  and  also  the  cliattels  real  if  he  overlive  his  wife, 
belong  to  the  husband  by  reason  of  the  said  marriage ;  and, 
therefore,  with  good  reason  she  cannot  give  that  away  which 
was  hers,  without  the  suflferance  or  grant  of  the  owner." 

§  586.  Real  Zbitate,  oontinaed.  —  During  the  two  years  that 
intervened  between  the  enactment  of  the  original  and  explana- 
tory Statute  of  Wills  (32  to  34  Hen.  8),  it  might  have  been 
a  question  whether  or  not  vkfeme  covert  could  pass  her  land  by 
devise  ;  but  the  books  do  not  seem  to  contain  any  thing  quite 
conclusive  on  the  point.  In  a  Massachusetts  case,  Jackson,  J., 
observed :  "  The  English  Statute  of  Wills  [32  Hen.  8,  c.  1] 
authorizes  every  person  having  lands ^  &c.,  to  devise  them ;  and 
it  seems  to  have  been  the  better  opinion  on  the  const  i-uction  of 
that  statute,  that  a  married  woman  could  not  make  a  will  of 
lands.^  But  as  ^  divers  doubts,  questions,  and  ambiguities '  had 
arisen  or  were  apprehended  on  that  and  other  points,  the  stat- 
ute of  34  &  35  Hen.  8,  c.  5,  was  made  to  remove  them ;  and 
this  last  statute,  §  14,  contains  the  express  prohibition  before 
mentioned  as  to  married  women.  Our  statute,"  the  learned 
judge  goes  on  to  say,  "  provides  that  persons  of  full  age  and  of 
sane  mind  may  dispose  of  their  real  estate, '  as  well  by  last  will 
and  testament  in  writing,  as  otherwise,  by  an  act  executed  in 
his  or  her  lifetime.'  This  is  almost  precisely  the  language  of 
the  statute  of  32  Hen.  8,  and  it  was  not  the  design  in  either 
case  to  alter  the  relation  between  husband  and  wife,  or  the 
legal  effects  of  that  relation."  Therefore  the  Massachusetts 
court  held,  in  the  case  from  which  this  quotation  is  made,  that 
a  married  woman  cannot  make  a  valid  will  of  her  common- 
law  lands,  and  the  fact  of  her  surviving  her  husband  does 
not  render  her  will  of  them  good  unless  she  republishes  it 
after  his  death.^     If  a  married  woman  cannot  make  a  will 

*  Referring  to  Powell  Dev.  140 ;  Dyer,  854. 
'  Osgood  V,  Breed,  12  Mass.  525,  530. 
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of  lands,  a  fortiori  she  cannot  devise  her  lands  to  her  husband.^ 
And  under  statutes  like  the  Massachusetts  one  just  mentioned, 
and  generally  in  our  States  under  statutes  of  wills  which  are 
silent  on  the  specific  point  of  the  power  of  the  married  woman, 
the  doctrine  of  the  authorities,  whatever  be  the  true  view  in 
principle,  is,  that  neither  with  the  husband's  consent  nor  with- 
out it  can  the  wife  execute  a  valid  will  of  her  common-law  lands, 
to  pass  them  either  to  him  or  to  a  third  person.^  Perhaps 
more  reasons  than  one  may  be  assigned  why  the  consent  of  the 
husband  cannot  qualify  the  wife  to  make  a  will  of  her  real  es* 
tate.  But  a  reason  which  would  seem  to  be  sufficient  where  the 
statute  of  34  &  85  Hen.  8  prevails  is,  that  the  express  terms  of 
the  statute  make  the  will  ^'  not  good  or  effectual  in  law."  An- 
other reason  may  be,  that,  but  for  the  will,  the  land  would  de- 
scend on  the  death  of  the  woman  to  her  heir ;  and,  in  order  to 
bar  the  heir  of  it,  the  will  must  conform  to  express  provisions 
of  statute,  which  cannot  be  superseded  by  any  consent  of  a 
person  not  the  heir.  In  this  view,  we  may  find  reason  for 
approving  a  Pennsylvania  decision  in  which  it  was  held,  that 
if,  under  the  circumstances  of  a  particular  case,  the  husband 
is  heir,  then  he  consents  to  his  wife's  will  devising  her  land  to 
a  third  person,  the  will  is  good.^ 

§537.  Personal  Property.  —  Let  US  bear  in  mind,  that,  as 
already  explained,  the  Statute  of  Wills,  while  it  expressly  ren- 
dered invalid  the  wife's  devise  of  lands,  was  silent  as  to  chat- 
tels. Now,  if  the  intimation  already  given  *  is  correct,  that, 
under  the  common  law,  coverture  took  from  the  wife  no  testa- 
mentary power,  but,  as  to  personal  property,  which  alone  was 
subject  to  be  disposed  of  by  will,  a  woman  had  the  same  testa- 
mentary capacity  after  marriage  as  before,  and  was  only  pre- 
vented from  exercising  it  because  the  marriage  had  transferred 

^  Adams  v.  Kellogg,  Kirby,  195. 

*  Wake6eld  0.  Phelps,  87  N.  H.  295;  Reese  v.  Cochritn,  10  Ind.  195, 197; 
Marston  v,  Norton,  5  N.  H.  205 ;  Baker  v.  Chastang,  18  Ala.  417 ;  Gannard 
t7.  Eslava,  20  Ala.  732,  746;  Lee  v.  Bennett,  81  Missis.  119;  Van  Winkle 
V.  Schoonmaker,  2  McCarter,  884 ;  Wagner's  Estate,  2  Ashm.  448. 

•Wagner  p.  Ellis,  7  Barr,  411.  *  Ante,  §  535. 
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the  property  in  the  chattels  to  her  husband,  it  follows,  that,  if 
the  husband  waived  his  rights,  and  consented  to  her  willing 
them  away,  she  could  do  so.  And  that  a  married  woman  may 
make  a  will  of  chattels  with  the  consent  of  her  husband,  but 
not  without,  is  established  doctrine  both  in  England  and  this 
country.^  In  a  late  English  case,  Lord  Chancellor  Selborne 
put  it  thus :  '*  What  is  the  doctrine  of  the  law  as  to  the  hus- 
band's assent  ?  As  I  understand  all  the  authorities  and  all 
the  cases,  it  means  neither  more  nor  less  than  this,  that,  as  to 
all  the  property  of  the  wife  of  which  the  husband  is  purchaser, 
which,  if  reduced  into  possession  during  the  marriage,  becomes 
by  law  his,  and  which,  if  it  remains  not  reduced  into  possession 
when  the  marriage  is  dissolved  by  the  wife's  death,  becomes 
also  by  law  his  (subject  indeed  to  the  necessity  of  taking  out 
administration  to  the  wife)  ;  as  to  all  this  property,  vested  in 
him  in  his  marital  right,  he  may,  if  he  pleaaeB,  waive  his  right, 
and  so  waive  it  as  to  give  effect  to  a  will  made  by  his  wife 
during  the  coverture  in  derogation  of  his  marital  right."  ^  In 
this  country  also,  the  doctrine  has  been  extended  to  the  wife's 
choses  in  action ;  ^  though  in  South  Carolina,  contrary  to  the 
Alabama  doctrine,^  the  will  has  been  held  to  be  void  if  made 
in  favor  of  the  husband.^ 

§  538.  Continiied  —  The  Consent.  —  The  cases  are  not  quite 
uniform  as  to  the  nature  of  the  consent  required  from  the 
husband,  nor  are  they  all  distinct.  One  plain  proposition, 
however,  is,  that  the  consent  once  given  is  ended  by  the  hus- 
band's death ;  ®   and  another  is,  that  it  is  revocable  at  his 

^  Steadman  v,  Powell,  1  Add.  Ec.  58 ;  Bransby  0.  Hainea,  1  Lee,  120 ; 
Jones  p.  Brown,  34  N.  H.  439 ;  Cutter  p.  Butler,  5  Fost  N.  H.  343 ;  Van 
Winkle  p.  Schoonmaker,  2  McCarter,  384 ;  Grimke  v.  Orimke,  1  Des.  366 ; 
Lee  V.  Bennett,  81  Missis.  119;  Schull  r.  Ludeking,  32  Md.  9;  Wagner's 
Estate,  2  Ashm.  448;  George  v.  Bussing,  16  B.  Monr.  658. 

«  Nbble  V.  Willock,  Law  Rep.  8  Ch.  Ap.  778,  789,  790. 

'  Reed  v.  Blaisdell,  16  N.  H.  194;  Burton  v.  Holly,  18  Ala.  408. 

^  Burton  v.  Holly,  supra. 

*  In  re  Nowell,  2  McOord,  453 ;  Hood  p.  Archer,  1  McCord,  225. 

*  1  Roper  Has.  &  W.  by  Jacob,  170 ;  Noble  v.  Willock,  Law  Rep.  8  Ch. 
Ap.  778. 
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pleasure  during  his  lifetime.  Indeed,  some  of  the  cases  lay 
down  the  doctrine  that  the  consent  is  revocable  at  any  time 
before  the  probate  of  the  will  is  granted.^  In  a  New  Hamp- 
shire case,  Bell,  J.,  said:  '^  A  general  assent  that  the  wife 
may  make  a  will  is  hardly  sufficient.  There  must  ordinarily 
be  evidence  of  an  assent  to  the  particular  will  which  is  made 
by  the  wife.  The  assent  may  be  proved  by  circumstances  as 
well  as  by  direct  proof.  Thus,  if,  after  the  wife's  deatli,  the 
husband  suffer  the  will  to  be  proved,  and  deliver  the  goods 
accordingly,  the  testament  is  good."^  If  we  look  into  the 
principles  on  which  the  doctrine  of  the  wife's  right  to  make  a 
will  with  the  consent  of  the  husband  proceeds,  we  shall  derive 
the  following  result :  If,  as  observed  in  Jacob's  '^  Roper  on 
Husband  and  Wife,"  the  consent  to  the  will  is  ^^  by  an  agree- 
ment made  after  marriage  for  a  consideration,"  it  is  not  rev- 
ocable; it  binds  the  husband  ever  afterward.^  But  if  it  rests 
on  no  further  consideration  than  the  mere  kindly  disposition  of 
the  husband,  he  may  withdraw  his  kindly  purpose  and  object 
to  tlie  will  at  any  time  before  i£  is  admitted  to  probate,  unless 
a  consideration  of  a  valuable  sort  should  arise.     It  might  arise 

1  Van  Winkle  v.  Schoonmaker,  2  McCarter,  884 ;  Wagner^s  Estate,  2 
Ashm.  448 ;  s.  p.  1  Roper  Hus.  &  W.  by  Jacob,  170. 

'  Jones  V,  Brown,  34  N.  H.  439,  446.  And  Bee  Cutter  v.  Butler,  5  Fost. 
N.  H.  343.  In  McGowan  v.  Jones,  R.  M.  Charl.  184,  it  was  intimated  that  the 
mere  parol  assent  of  a  husband  is  insufficient  to  give  validity  to  the  will  of 
his  wife,  though  the  case  can  hardly  be  deemed  an  adjudication  of  the  point. 
If  this  is  good  law  in  Georgia,  it  plainly  cannot  be  universally  so  elsewhere. 
Mr.  Reed,  in  his  Preface  to  **  Georgia  Criminal  Law,"  says:  *^  I  cite  the 
Criminal  Cases  in  Dudley,  R.  M.  Charlton,  and  the  Georgia  Decisions.  I 
could  not  procure  a  copy  of  T.  U.  P.  Charlton.  But  all  of  the  Reports 
anterior  to  the  establishment  of  our  Supreme  Court  are  now  of  but  little 
authority.  I  have  never  heard  one  of  them  cited."  It  has  been  expressly 
adjudged  in  New  Hampshire,  that  the  husband^s  verbal  consent,  before  and 
at  the  time  of  the  execution  of  the  wife^s  will,  is  sufficient.  Reed  v.  Blais- 
dell,  16  N.  U.  194.  In  a  South  Carolina  case,  the  husband^s  writing  his 
wife^s  will  was  deemed  good  evidence  of  his  consent.  Grimke  v.  Grimke, 
1  Des.  306. 

'  1  Roper  Hus.  dS;  W.  by  Jacob,  170,  note ;  Pride  v.  Bubb,  Law  Rep.  7 
Ch.  Ap.  64 ;  Kelly  v,  Kelly,  5  B.  Monr.  369 ;  Chapman  v.  Gray,  8  Ga. 
341. 
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during  the  life  of  the  wife,  or  after  her  death  in  his  dealings 
with  her  executor.  Burn  quotes  from  Gibson^ as  follows:  "If, 
after  her  death,  he  doth  consent,  he  can  never  afterwards  dis- 
sent. And  if,  immediately  upon  the  death  of  the  wife,  he  dis- 
courses and  deals  with  the  executor  whom  she  hath  appointed, 
as  executor,  —  as,  in  recommending  to  him  a  painter  for  es- 
cutcheons, a  goldsmith  for  rings,  or  the  like, — this  is  a  good 
assent,  and  makes  it  a  good  will.  And  though,  after  such  as- 
sent given,  he  do  upon  the  sight  of  the  will  dislike  it,  and  op- 
pose the  probate,  and  enter  a  caveat,  such  disagreement  shall 
not  hurt  the  will.  And  when  there  is  an  express  agreement  or 
consent  that  a  wife  may  make  a  will,  a  little  proof  will  be  suf- 
ficient to  make  out  the  continuance  of  that  consent  after  their 
death  ;  but  it  is  necessary  to  prove  a  disagreement  made,  in  a 
solemn  and  formal  manner,  in  express  words,  and  not  by  im- 
plication." ^  This  statement  of  doctrine  is  doubtless  too  strong 
fully  to  accord  with  modern  views,  yet  it  is  suggestive. 

§  t589.  The  Coiuient,  conttxiiied. — The  foregoing  discussion  is 
based  upon  the  supposition  that  the  statutory  law  of  a  State 
does  not  differ  greatly  from  the  English  statutory  law  as  it 
stood  at  the  time  when  our  country  was  settled.  If,  therefore, 
the  statute  of  wills  in  a  State  should  expressly  exclude  the 
wife  from  the  right  to  make  a  will  of  even  personal  property, 
it  is  difficult  to  see  how,  in  principle,  the  consent  of  the  hus- 
band could  supply  a  defect  in  the  law,  and  entitle  her  will  to 
probate.  And  so  Kent,^  speaking  of  the  law  of  New  York  as 
it  stood  at  the  time  when  he  wrote,  says :  "  Married  women 
would  seem  to  be  prohibited  in  New  York  from  making  a  will 
of  personal  estate  in  any  case ;  for  the  statute  declares,  that 
every  male  person  of  eighteen  years  of  age,  and  every  female, 
not  being  a  married  woman^  of  the  age  of  sixteen,  and  no  others, 
may  make  a  will  of  personal  estate,"  —  an  intimation  which  is 
greatly  strengthened  in  its  force  by  a  case  which  has  passed  to 

>  Gibs.  Codex,  461,  462. 

*  4  Burn  Ec.  Law,  52.  And  see  Maas  p.  Sheffield,  4  Notes  Cas.  350,  10 
Jur.  417. 

'  4  Kent  Com.  506,  note. 
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judgment  in  the  present  Court  of  Appeals.^  Yet,  after  all, 
there  is  another  side  even  to  this  question.  Thus  it  was  pro- 
vided in  Mississippi,  that  "  every  person  aged  twenty-one  years 
if  a  male,  or  aged  eighteen  years  if  a  female,  or  upwards,  being 
of  Qound  and  disposing  mind,  and  not  a  married  woman^  shall 
have  power  at  his  and  her  will  and  pleasure,  by  last  will  and 
testament,  or  codicil  in  writing,  to  devise  all  the  estate,  right, 
title,  and  interest  in  possession,  &c.,  which  he  or  she  hath,  or 
at  the  time  of  his  or  her  death  shall  have,  of,  in,  or  to  lands, 
&Q.  [or  goods  and  chattels,  and  personal  estate  of  every  de- 
scription],"^ &c.  And  it  is  held,  that,  notwithstanding  these 
express  terms,  a  testamentary  disposition  of  chattels  personal, 
made  by  the  wife  with  the  assent  of  the  husband,  is  entitled,  at 
law,  to  be  admitted  to  probate,  and  to  have  all  the  effect  of  a 
will  executed  by  a  person  9ui  juris.  Still,  as  observed  by 
Smith,  G.  J.,  in  this  case :  ^^  It  has  been  doubted  whether  a 
testamentary  paper  of  that  description  should  be  regarded  as  a 
will  in  the  strict  legal  sense  of  the  term ;  and  it  is  said,  that  it 
should  be  treated,  not  as  a  will,  but  as  a  testamentary  paper 
in  the  nature  of  a  will.  But,"  he  added,  ^'  whether  the  docu* 
ment  admitted  to  probate  in  this  instance  be  in  fact  a  will,  or  a 
testamentary  writing  in  the  nature  of  a  will,  can  have  no  effect 
upon  the  general  question  which  we  have  been  considering,  or 
upon  the  question  of  the  jurisdiction  of  the  court  of  probates, 
as  it  is  settled  that,  whether  it  be  in  fact  a  will  or  a  testa- 
mentary paper  in  the  nature  of  a  will,  the  court  had  jurisdic- 
tion to  admit  it  to  probate ;  and  that,  without  such  probate, 
it  could  have  no  effect  for  any  purpose  whatever."  ^ 

//.  The  Wife's  WUl  in  Equity. 

§  t540.  General  Doctrine.  —  We  have  seen,^  that,  according 
to  the  better  and  more  prevailing  doctrine,  if  a  wife  has  a 

*  Wadhams  r.  American  Home  Missionary  Society,  2  Eeman,  415. 

'  The  words  in  brackets  I  have  taken  from  the  statute ;  they  are  not  in 
the  report  of  the  case. 

*  Lee  V.  Bennett,  31  Missis.  119,  127.     And  see  ante,  §  536 ;  post,  §  546. 

*  Ante,  §  163-173. 
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separate  estate  in  equity,  she  holds  it  with  the  powers  of  a 
feme  sohy  and  may  dispose  of  it  as  though  she  were  sole,  un* 
less  restrained  by  special  terms  in  the  deed  of  settlement. 
Now,  one  of  the  modes  of  disposition  is  by  will.  If  she  makes 
a  will,  precisely  as  though  she  were  unmarried,  it  will  take 
eflect  on  her  separate  estate,  whether  in  the  hands  of  trustees 
or  not,  and  though  she  does  not  hold  it  under  a  power  of  ap- 
pointment, exactly  the  same  (in  equity,  not  at  law)  as  though 
she  were  an  unmarried  person  ;  and  the  court  of  probate,  that 
takes  cognizance  of  equity  as  well  as  of  law,  will  admit  this 
will  to  probate  limited  to  the  separate  property,  in  like  manner 
as  if  she  was  unmarried.  In  such  a  case,  it  is  of  no  conse- 
quence that  the  husband  consents,  opposes,  or  is  silent  on  the 
subject.^  Said  Lord  Chancellor  Selborue  in  a  recent  English 
case :  ^'  The  effect  of  a  married  woman's  will  as  to  her  separate 
estate,  as  I  have  understood  the  law,  always  was  the  same  as 
if  she  had  hot  been  married.  The  effect  of  the  doctrine  of 
separate  estate  was  to  remove  to  the  full  extent  to  which  it 
prevailed  the  disability  of  coverture ;  and,  that  disability  being 
removed,  there  was  not,  as  far  as  I  know,  any  technical  differ- 
ence whatever  between  the  will  of  a  married  woman  and  the 
will  of  an  unmarried  woman,  with  respect  either  to  the  con- 
struction or  to  the  operation  of  the  will  on  the  matter  which 
it  would  embrace.  Of  course,  as  to  real  estate,  before  the  Wills 
Act,  it  was  subject  to  the  same  limitation  as  the  will  of  an  un- 
married woman  would  be  subject  to  ;  that  is,  that  it  could  not 
pass  after-acquired  real  estate ;  but  there  was  no  limitation  as 
to  the  separate  estate  depending  in  any  manner  on  coverture.''^ 

*  Pride  0.  Bubb,  Law  Rep.  7  Ch.  Ap.  64,  69 ;  Brabam  v,  Burchell,  3  Add. 
£c.  243,  863;  Tappenden  v.  Walsh,  1  Phillim.  352;  Keller  p.  Bevoir,  2 
Lee,  563 ;  Rich  v.  Cockell,  9  Yes.  369 ;  Fettiplace  v.  Gorges,  1  Yes.  jr.  46 ; 
Herbert  v.  Herbert,  Prec.  Ch.  44;  Ward  v.  Glenn,  9  Rich.  127 ;  Starrett  v. 
Wynn,  17  S.  &  R.  ISO;  In  goods  of  De  Pradel,  Law  Rep.  1  P.  &  M.  454; 
Michael  v.  Baker,  12  Md.  158,  169 ;  Buchanan  v.  Turner,  26  Md.  1 ;  Wells 
r.  Bransford,  28  Ala.  200;  Whitfield  v.  Hurst,  9  Ire.  170;  Kelly  r.  Kelly, 
5  B.  Monr.  369 ;  Chapman  v.  Gray,  8  Ga.  341 ;  Shaw  o,  Dawsey,  1  McMul- 
lan,  247 ;  Browning  v.  Coppage,  3  Bibb,  37. 

«  Noble  V.  Willock.  Law  Rep.  8  Ch,  Ap.  778,  787. 
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§  541.    Continued  —  Separate    Earnings  —  Real   Satate.  —  A 

strong  case  illustrating  this  doctrine  occurs  where  a  wife,  de- 
serted by  her  husband,  acquires,  under  the  rules  of  equity,  a 
separate  estate  in  her  subsequent  earnings.^  In  such  a  case, 
though  there  is  no  trustee,  and  there  are  no  words  of  gift  of  any 
kind,  she  may  still  dispose  of  these  separate  earnings  by  will.* 
Tlie  reader,  who  has  carefully  examined  the  discussions  under 
our  first  sub-title  of  this  chapter,  will  apprehend  that  difficul- 
ties may  arise  as  to  real  estate.  Some  such  difficulties  may 
exist  in  some  of  our  States,  but  not  generally.  As  to  Eng- 
land, Lord  Chancellor  Hatherley  observed  in  1871 :  '^It  can- 
not, I  apprehend,  be  now  disputed,  that,  when  a  woman  is  the 
owner  of  real  estate  to  her  separate  use,  she  is  to  all  intents 
and  purposes  in  the  position  of  a  feme  sole^  so  as  to  be  able 
to  dispose  of  that  estate  by  will  or  deed.  I  think  there  were 
doubts  existing  in  some  part  of  the  profession  as  to  how  far 
the  doctrine  with  reference  to  the  separate  property  of  a  mar- 
ried woman  could  be  held  to  extend  to  a  case  where  the  heir 
was  to  be  affected  by  any  instrument,^  unless  it  was  by  some 
duly  acknowledged  conveyance  in  which  the  husband  and  wife 
had  concurred  ;  and  how  far  the  provisions,  which  were  made 
simply  for  securing  the  wife  against  the  interference  of  the 
husband,  were  or  were  not  to  be  considered  as  provisions  giv- 
ing her  power  to  dispose  of  the  property  against  her  heir. 
These  doubts  have,  however,  been  put  to  an  end  by  decision."  * 
§  542.  Bzoeptional  States.  —  Possibly,  in  some  of  our  States, 
the  limit  intimated  in  our  previous  sub-title  to  the  power  of 
a  married  woman  to  make  a  will  of  chattels  with  the  consent 
of  the  husband  ^  may  extend  to  this  sub-title  also.^    But,  on 

1  Ante,  §  420. 

*  Starrett  v.  Wynn,  17  S.  &  B.  130 ;  Braham  v.  Burchell,  8  Add.  £c.  248. 
»  Ante,  §  169-171. 

«  Pride  v.  Bubb,  Law  Rep.  7  Cli.  64,  69.    But  see  Osgood  v.  Breed,  12 
Mass.  52.5. 
»  Ante,  §  639. 

*  See  Wadhams  v,  American  Home  Missionary  Society,  2  Kernan,  415; 
American  Home  Missionary  Society  v.  Wadhams,  10  Barb.  597 ;  Fisher  v, 
Kimball,  17  Vt.  323. 
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principle,  there  is  little  scope  for  such  a  doctrine  under  this 
sub-title  and  our  next.  The  instrument,  though  in  the  form 
which  the  statute  prescribes  for  a  will,  and  in  name  called  a 
will,  is  really  not  a  will,  at  least  is  not  a  statutory  one,  but  is 
an  independent  creation  of  equity,  resting  on  the  same  founda- 
tion as  the  separate  estate  itself;  namely,  the  unwritten  doc- 
trine of  the  tribunal  which  is  superior  to  all  others  in  the  land, 
adopted  in  ancient  times  to  establish  justice,  and  continued 
from  age  to  age  with  that  consent  of  the  legislature  which  is 
implied  in  its  non-interference. 

§  543.  Continaed.  — In  Kentucky,  as  in  other  States,  a  mar- 
ried woman  may  dispose  of  her  separate  property  by  will,  under 
an  express  power.^  But  there  is  a  Kentucky  case  which  holds, 
that,  where  there  is  a  conveyance  to  trustees  for  her  separate 
use,  and  the  conveyance  contains  no  such  power,  her  will  can- 
not have  eflfect.  "  The  deed  of  trust,"  it  was  said,  "  reserves 
no  power  of  disposition  to  the  wife  ;  and,  as  a  feme  covert  has 
no  power  under  our  Statute  of  Wills  to  devise  her  lands,  and 
can  only  make  such  devise  in  virtue  of  some  power  conferred 
or  reserved  by  deed,  this  will  must  be  deemed  ineffectual  as  a 
devise  of  the  land  now  in  question."*  This  decision,  the 
reader  perceives,  is  contrary  to  the  doctrine  generally  held 
elsewhere. 

III.  Execution  of  Powers  by  Will. 

§  544.  In  General.  —  We  have  seen  something  of  powers, 
and  their  execution  by  deed.^  In  like  manner  a  married 
woman  may,  under  a  power  contained  in  an  instrument  set- 
tling real  or  personal  estate  to  her  separate  use,  whether  there 
are  trustees  to  the  settlement  or  not,  make  an  appointment  of 
the  property  by  will,  to  take  eflfect  on  her  death.*    The  writing, 

'  Kelly  V.  Kelly,  5  B.  Monr.  369 ;  George  t>.  Bossing,  15  B.  Monr.  558 ; 
Mitchell  v.  Holder,  8  Bush,  362. 

*  WilkiDson  v.  Wright,  6  B.  Monr.  576;  Anderson  v.  Miller,  6  J.  J.  Mar. 
568.  See  Stuart  v.  Wilder,  17  B.  Monr.  55,  58.  But  see  Browning  v. 
Coppage,  3  Bibb,  37. 

'  Ante.  §  189-195. 

«  Newlin  p.  Freeman,  1  Ire.  514 ;  Ross  v.  Ewer,  3  Atk.  156, 160;  Wright  0. 
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testamentary  in  form,  is  not  strictly  a  will,  but  an  appointment 
under  the  name  or  in  the  nature  of  a  will.^  Yet  it  must  and 
may  be  admitted  to  probate  like  an  ordinary  will,  on  proof  of  its 
execution  and  of  the  power.^  This  doctrine  is  a  general  branch 
of  the  law  of  powers,  rather  than  of  the  law  of  wills,  or  of  the 
special  law  of  married  women.  '^  If,"  said  Lord  Chancellor 
Selborne,  in  a  late  English  case  already  quoted  from,  ^'  the 
married  woman  had  a  power,  the  rules,  as  I  understand  the 
matter,  applicable  to  a  will  purporting  to  deal  with  property 
by  virtue  of  a  power  were  the  same  in  the  case  of  a  married 
woman  as  in  the  case  of  an  unmarried  woman ;  so  that  the 
whole  doctrine  of  disability  by  coverture  was  entirely  elimi- 
nated from  questions  liable  to  arise  as  to  the  wills  of  married 
women,  so  far  as  concerned  their  separate  estate,  and  so  far  as 
the  wills  operated  under  powers."  *  Properly  enough,  there- 
fore, this  sub-title  might  close  here ;  but  a  few  words  should 
be  added  to  give  the  doctrine  greater  clearness. 

§  646.  Power  withoat  Separate  Setate.  —  A  married  woman 
may  have  a  power  of  disposition,  by  will,  over  property  in 
which  she  has  not  a  separate  ownership.  In  such  a  case,  it  is 
said  that  the  person  who  is  named  executor  in  her  will  is  not 
strictly  such,  ^'  but  an  appointee  in  trust  to  carry  out  the  in- 

Englefield,  Amb.  468 ;  s.  c.  nom.  Wright  v,  Ca^ogan,  2  Eden,  239 ;  Thorn- 
dike  V.  Reynolds,  22  Grat  21;  Jones  v.  Shields,  14  Ohio,  859;  Barnes  o. 
Hart,  1  Yeates,  221 ;  Van  Wert  v.  Benedict,  1  Brad.  114. 

*  2  Kent  Com.  170;  Barnes  v,  Irwin,  2  Dall.  199,  202,  McEean,  C.  J.,  ob- 
serving :  **  The  instrument  of  1790,  executed  by  Margaret  Henderson,  being 
then  covert^  is  not  strictly  a  will,  but  distinct  from  it,  though  in  nature  of  a 
will.  It  takes  its  effect  out  of  the  articles  or  deed  of  1774,  which  created 
the  power  to  make  such  an  instrument,  and  was  made  in  execution  of  such 
power.  .  .  .  It  is  usually  called  an  appointment,^ 

'  Newlin  r.  Freeman,  supra ;  Stone  r.  Forsyth,  2  Doug.  707 ;  Ledgard  o. 
Garland,  1  Curt.  Ec.  286 ;  Boxley  v.  Stubington,  2  Lee,  537 ;  Barnes  v,  Vin- 
cent, 4  Notes  Cas.  Supp.  21,  10  Jur.  233 ;  Temple  v.  Walker,  3  Phillim. 
394 ;  Leigh  v.  Smith,  3  Ire.  Eq.  442 ;  Kewburyport  Bank  v.  Stone,  13  Pick. 
420 ;  Chapman  v.  Gray,  8  Ga.  341 ;  Heath  v,  Withington,  6  Cush.  497 ;  Hol- 
man  v.  Perry,  4  Met.  492 ;  Schull  v.  Ludeking,  32  Md.  9 ;  Shaw  v.  Dawsey, 
1  McMullan,  247. 

>  Noble  V.  Willock,  Law  Rep.  8  Ch.  Ap.  778,  787. 
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tentions  of  the  appointor.'^  If  she  has  a  separate  estate  in  the 
property,  "  she  may,"  observed  Nash,  J.,  in  a  North  Carolina 
case,  ^^  make  a  will  and  appoint  an  executor,  and  such  execu- 
tor shall  be  her  general  representative."  ^  One  form  which 
the  ownership  sometimes  assumes,  is,  that  the  separate  property 
is  in  the  woman  for  life,  with  power  to  appoint  the  remauider 
by  her  will.  In  such  a  case,  if  she  has  contracted  debts,  still 
her  appointee  takes  the  estate  disencumbered.^ 

§  646.  sututas — wm  —  Probate.  —  There  is  one  peculiarity 
in  this  sort  of  appointment,  needing  a  further  word  of  expla- 
nation. We  have  seen,^  that,  while  it  is  called  a  will,  it  is  not  a 
will ;  yet,  like  a  will,  it  must  be  proved  in  the  probate  court 
before  effect  can  be  given  it  in  any  other  tribunal.*  The  con- 
sequence of  which  is,  that,  though  the  instrument  does  not 
conform  to  the  Statute  of  Wills,  and  would  not  be  valid  under 
it,  still,  if  it  conforms  to  the  power,  it  is  a  good  appointment, 
while  invalid  as  a  will.^  Why,  then,  will  the  probate  court 
admit  such  an  instrument  to  probate  as  though  it  were  a  will, 
and  why  will  it  not  be  good  in  other  courts  though  not  admitted 
to  probate  ?  The  author  does  not  remember  any  case  in  which, 
this  question  is  very  clearly  answered,  but  the  following  will 
doubtless  occur  to  the  reader.  If,  by  the  terms  of  the  power, 
it  must  be  executed  by  will,  another  form  of  execution  will 
not  be  good ;  but  courts,  not  of  probate,  do  not  admit  any 
thing  to  be  a  will  which  has  not  passed  the  probate  court.  The 
probate  court  will  pass  such  a  paper,  not  because  it  is  a  statu- 
tory will,  or  is  valid  as  a  will,  but  because  it  is  just  as  much 
within  the  jurisdiction  of  every  probate  court  to  admit  it  to 
probate  as  to  admit  to  probate  a  real  will.  The  jurisdiction 
comes  from  the  ancient  usage  of  the  ecclesiastical  courts  of 
England,  the  jurisdiction  of  which  courts  falls,  in  our  States, 

>  Leigh  V.  Smith,  8  Ire.  £q.  442,  446. 

*  Jones  V.  Shields,  14  Ohio,  359;  Roux  v.  Chaplin,  1  Strob.  Eq.  129; 
Shattock  V,  Shattock,  Law  Rep.  2  £q.  182,  35  fieav.  489.  And  see  Ladd  v. 
Harvey,  7  Fost.  N.  H.  372. 

•  Ante,  §  544.  *  *  Stone  ».  Forsyth,  2  Doug.  707. 

^  Heath  v.  Withington,  6  Cash.  497 ;  Strong  v.  Wilkin,  1  Barb.  Ch.  9. 
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to  the  probate  courts,  in  the  same  way  as  the  jurisdiction  of 
the  English  courts  of  common  law  and  equity  is  transmitted 
to  the  corresponding  tribunals  with  us.^ 

IV,  The  Wife's  Will  under  Modern  Statutes. 

§  547.  XSxtensions  of  the  Rigbt.  —  It  may  be  said,  in  general 
terms,  that  the  late  statutes  have  greatly  extended  the  capacity 
of  wives  to  dispose  of  their  separate  property  by  will.  Indeed, 
by  still  earlier  enactments,  in  some  of  our  States,  the  right 
was  more  or  less  enlarged.  Thus,  in  Ohio,  by  a  statute  passed 
in  1810,  the  wife  could  make  a  will  devising  real  estate  held 
in  her  own  right.^  Some  statutes  are  in  affirmance  of  the 
unwritten  law.  Thus,  in  Pennsylvania,  the  Act  of  1833  pro- 
vided, in  §  3,  that  a  married  woman  may,  by  assent  or  license 
of  her  husband,  dispose  of  her  personal  estate  by  will,  —  pre- 
cisely what  she  could  have  done  under  the  unwritten  law.  Yet 
such  a  statute  may  serve  to  give  form  and  stability  to  the  doc- 
trine ;  as,  under  the  provision,  it  was  held  that  the  consent 
must  be  to  the  particular  will,  and  a  general  license  to  make  a 
will  was  not  sufficient.*  Later  statutes  have  modified  the  law 
in  this  State.* 

§  548.  Authority  to  dispose  by  Deed.  —  If  the  statute  author- 
izes the  wife  to  sell  and  convey  her  lands,  and  declares  that 
her  deed  of  conveyance  shall  be  valid,  this  does  not  carry  with 
it  the  power  to  execute  a  valid  will.* 

§  549.    Effect    of    Statutes    creating   Separate   Satate.  —  We 

have  seen  ^  that,  if  a  statute  creates  a  separate  legal  estate  in 
the  wife,  she  has  therefore,  by  construction,  the  same  power  to 
charge  it  in  equity  which  she  before  had  to  charge  her  separate 
equitable  estate.  And  we  have  seen  ^  that,  in  a  certain  general 
way,  the  same  doctrine  applies  to  conveyances  of  the  statutory 
estate ;  but,  as  to  these,  there  is  at  least  the  one  great  exception, 

1  See  ante,  §  539.  *  Allen  v.  Little,  5  Ohio,  65. 

'  Kurtz  V,  Saylor,  8  Harris,  Pa.  205.    See  ante,  §  538. 

*  Dickinson  v,  Dickinson,  11  Smith,  Pa.  40.1. 

*  Harker  v.  Elliott,  3  Harring.  Del.  51. 

*  Ante,  §  203,  204.  '  Ante,  §  174  et  seq. 
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that  the  statutory  lauds  can  be  conveyed  only  in  the  manner 
which  the  statutes  had  provided  for  the  wife's  lands  at  the 
common  law.  Now,  do  wills  follow  the  general  doctrine,  or 
the  exception  ?  For  under  our  second  sub-title  we  saw,  iliat, 
by  the  unwritten  law,  a  married  woman  can,  in  equity^  make 
a  valid  will  of  her  separate  equitable  estate.  Without  the  con- 
sent of  her  husband,  she  can  make  no  valid  will  of  any  legal 
estate.  This  question,  on  principle,  is  not  without  its  embar- 
rassments ;  yet,  on  the  whole,  there  does  not  appear  to  be  any 
sufficient  ground  to  dissent  from  the  conclusion  to  which  the 
judicial  mind  of  the  country  seems  clearly  to  be  tending; 
namely,  that  no  testamentary  disposition  of  the  separate  statu- 
tory estate  is  good,  except  when  the  will  conforms  to  the  laws 
regulating  wills  of  other  legal  property,  unless  there  is  a  spe- 
cific statute  giving  it  effect.  In  Mississippi,  the  court,  holding 
that'the  married  woman's  will  of  her  separate  statutory  prop- 
erty was  not  good,  employed  language  which,  though  doubtless 
in  accord  with  Mississippi  law,  would  not  be  deemed  quite 
accurate  in  exposition  of  legal  doctrine  in  most  of  our  other 
States.  Said  Handy,  J., ''  It  is  now  firmly  settled,  that  a  mar- 
ried woman,  having  a  separate  estate  under  our  statutes,  is  not 
clothed  with  the  rights  of  a  feme  covert  in  England,  having 
property  to  her  sole  and  separate  use,  but  is  a  feme  sole^  with 
regard  to  the  property,  only  so  far  as  she  is  invested  with 
power  over  it  by  the  provisions  of  the  statutes  ;  that  she  can- 
not charge  it  by  her  contracts ;  that  she  can  sell,  mortgage,  or 
convey  it,  only  in  the  mode  pointed  out  in  the  statutes ;  that 
she  can  dispose  of  it  only  in  the  way  authorized  by  the  stat- 
utes ;  that  the  statutes  define  and  limit  her  powers  in  regard 
to  the  estate.  It  is  further  held  that  the  separate  estate  of  the 
wife  is  only  so  much  carved  out  of  the  rights  of  the  husband 
arising  from  the  marriage ;  from  which  it  is  plain  that  the 
entire  and  absolute  estate  is  not  in  her."  ^  Still,  if  what  is 
here  said  does  not  fully  accord  with  general  American  doctrine, 
the  author  is  not  aware  of  any  case  in  which  a  contrary  con- 
clusion, as  to  the  specific  point,  has  been  reached. 

*  Cain  V.  Bunkley,  35  Missis.  119,  145. 
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§  550.  ConoluBioii.  —  The  statutes,  on  the  general  subject  of 
this  sub-title,  are  being  changed  from  time  to  time,  and  there 
are  not  many  decisions  on  such  as  we  have  had.  We  shall 
do  best,  therefore,  to  refer  to  a  few  cases  in  a  note,^  and  so 
dose  the  chapter. 

*  Burroughs  v.  Nutting.  105  Mass.  228;  Marshall  v.  Beny,  13  Allen,  43 ; 
Silsby  0.  Bullock,  10  Allen,  94 ;  Morse  v.  Thompson,  4  Gush.  562 ;  Beach  v. 
Manchester,  2  Gush.  72 ;  Smith  o.  Sweet,  1  Gush.  470 ;  Van  Wert  v.  Bene- 
dict, 1  Brad.  114;  Waters  o.  Gullen,  2  Brad.  354;  Plummer  v,  Murray,  51 
Barb.  201 ;  Wallace  o.  Bassett,  41  Barb.  92 ;  Noble  t^.  Enos,  19  Inch  72 ; 
Gavenaugh  v.  Ainchbacker,  36  Ga.  500 ;  Sanborn  v.  Batchelder,  51  N.  H. 
426. 
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CHAPTER  XLIV. 

DISPOSITIONS  OF   THE  WIFE'S  PROPERTY  BY  DISTRIBUTION 

AND  DESCENT  ON  HER  DEATH. 

-    SscT.  651.  Introdoctioo. 

552, 558.  As  to  Common-Uiw  Estates. 
554-559.  As  to  Equitable  EsUtes. 
560*562.  As  to  Statutory  Estates. 

§  551.  Scope  of  the  Cluipter —  How  divided.  — It  is  not  pro- 
posed, in  this  chapter,  to  enter  into  any  extended  consideration 
of  the  laws  of  distribution  and  descent.  But,  relating  to  the 
law  of  married  women,  there  are  some  special  points  which  will 
require  explanation  here.  They  will  be  divided  as  follows: 
I.  As  to  the  Common-law  Estate;  II.  As  to  the  Separate 
Equitable  Estate ;  III.  As  to  the  Separate  Statutory  Estate. 

J.  As  to  the  Common-law  Estate. 

§  552.  Land.  —  On  the  death  of  the  wife,  the  same  as  on  the 
death  of  any  other  person,  the  real  estate  descends  to  the  heirs 
of  the  deceased.  If  the  husband  has  curtesy  in  it,  the  heirs 
take  it,  of  course  subject  to  his  life  estate.^ 

§  553.  Penonalty.  —  Such  personal  property  of  the  wife  as 
becomes  the  husband's  absolutely  during  the  coverture  remains 
his,  on  her  death,  like  all  other  property  of  his,  from  which  it 
is  not  distinguishable.^  But  her  chases  in  action^  not  reduced 
to  possession,  go  to  her  administrator.^  Still,  under  the  laws 
of  most  of  our  States,  the  husband  is  entitled  to  be  himself 
the  administrator,  and  is  not  required  to  make  distribution  to 
the  next  of  kin  of  the  wife  of  any  surplus  remaining  after  her 

^  Roberta  v.  Moseley,  51  Misso.  282.  And  sec  Starke  v,  Harrison,  5 
Rich.  7. 

*  Jordan  v,  Jordan,  52  Maine,  820. 

*  Hill  V.  Hunt,  9  Gray,  66. 
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debts  are  paid  ;  and,  under  the  laws  of  some  of  the  States,  if 
another  person  is  administrator  the  surplus  is  to  be  paid  to  him. 
This  subject  is  explained  in  our  first  volume,^  and  what  is  there 
said  need  not  be  repeated  hei*e.  In  probably  all  the  States  this 
matter  has  been  legislated  upon,  and  the  practitioner  must  con- 
sult the  statutes.     A  few  cases  are  cited  in  a  note.^ 

II,  As  to  the  Separate  Equitable  Estate. 

§  554.  General  Dootrine.  — We  have  seen,^  that,  if  real  estate 
is  settled  to  tlie  separate  use  of  tl)e  wife,  the  settlement,  as  a 
general  rule,  operates  only  for  her  life  ;  and,  on  her  death,  the 
husband,  if  issue  has  been  bom  during  the  coverture,  is  entitled 
to  curtesy  in  it,  the  same  as  in  her  lands  at  the  common  law. 
But  the  express  terms  of  the  settlement,  or  their  equivalent  in 
necessary  implication,  may,  and  they  sometimes  do,  lead  to 
a  contrary  result.  A  doctrine  corresponding  to  this  prevails 
under  our  present  head.  It  is,  that,  in  the  absence  of  special 
terms  in  the  deed  of  settlement  requiring  a  contrary  construc- 
tion, the  death  of  the  wife  takes  the  settled  property  out  from 
under  the  deed  of  settlement,  and  then  it  descends,  or  is  ad- 
ministered upon  and  distributed,  precisely  as  it  would  go  under 
the  laws  of  the  particular  State  if  tliere  were  no  settlement. 
The  presumption  is,  that  the  settlement  was  an  arrangement 
meant  to  have  effect  only  during  the  joint  lives  of  the  parties ; 
but,  if  in  terms  or  in  necessary  implication  it  appears  other- 
wise, the  particular  stipulations  will  prevail  over  the  presump- 
tion.* 

»  Vol.  I.  §  172-182. 

*  Nunn  V.  Givhan,  45  Ala.  870;  Petty  t;.  Wafford,  11  Ala.  14:>;  Nelson 
V,  Goree,  34  Ala.  565 ;  Drake  o.  Gilmore,  52  N.  Y.  389 ;  Dewey  v.  Goode- 
tiough,  56  Barb.  54 ;  Moore  r.  Poland,  1  HaUt.  Ch.  517 ;  Stockett  o.  Bird, 
18  Md.  484 ;  Pickens  v.  Hill,  30  Ind.  269 ;  Leland  o.  Whitaker,  28  Mich. 
824;  Rabb  o.  Griffin,  26  Missis.  579;  Albee  v.  Carpenter,  12  Gush.  882; 
Tune  V.  Cooper,  4  Sneed,  Tenn.  296 ;  Duncan  v.  Prentice,  4  Met.  Ky.  216 ; 
Richardson  v.  Spencer,  18  B.  Monr.  450. 

»  Ante,  §  142-146. 

^  Loftus  0.  Penn,  1  Swan,  445 ;  Levy  o.  Griffis,  65  N.  C.  286 ;  Hepbum^s 
Appeal,  15  Smith,  Pa.  468 ;  Smith  v.  Starr,  8  WharL  62 ;  Kimball  v.  Kim- 
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§  555.  Powmr  of  Appointment.  —  If  the  settlement  containB 
a  power  of  appointment  in  the  wife,  yet  she  dies  without  exer- 
cising it,  the  estate  descends  precisely  as  though  there  had 
been  no  power.^  Thus,  where  a  woman  in  contemplation  of 
marriage  conveyed  her  property  in  trust  for  her  future  use,  free 
from  the  husband's  control,  with  the  further  provision  that  the 
trustees  should  convey  the  property  as  she  might  appoint,  but 
she  died  without  making  an  appointment,  it  was  held  that  the 
operation  of  the  settlement  was  limited  to  her  life,  and  on  her 
death  without  making  an  appointment  her  husband  was  entitled 
to  the  personal  estate,  as  if  no  settlement  had  been  made.^ 
And  where  an  ante-nuptial  agreement  provided,  that  the  wife 
should  hold  and  possess  to  her  separate  use  all  the  estate  which 
she  then  owned,  in  the  same  manner  as  if  she  were  unmarried, 
and  reserved  over  it  a  power  of  appointment,  but  she  died 
without  executing  the  power,  it  was  held  that  the  husband  was 
entitled  to  administer  on  this  property,  with  the  same  rights 
over  it  which  he  would  have  if  no  settlement  had  been  made. 
"If,"  said  Simpson,  J.,  "this  agreement  contained  any  provi- 
sions on  the  subject  of  the  right  of  succession  to  the  propei*ty, 
after  the  death  of  the  wife,  this  question  could  not  arise  ;  but, 
as  it  only  secured  to  the  wife  the  right  to  control  and  dispose 
of  the  property  during  the  coverture  as  if  she  were  unmarried, 
and  as  she  made  no  disposition  of  it  to  take  effect  after  her 
death,  the  agreement,  having  accomplished  the  object  of  its 

balU  1  How.  Missis.  532 ;  Ward  v.  Thompson,  6  Gill  &  J.  349 ;  Hutchins 
V.  Dixon,  11  Md.  29 ;  Brown  v.  Alden,  14  B.  Monr.  141 ;  Cox  v.  Cole- 
man, 13  B.  Monr.  461;  Richardson  v.  Spencer,  18  B.  Monr.  450;  Pratt 
V.  Wright,  5  Misso.  192;  Baskins  v.  Giles,  Rice  £q.  315;  Donnington  v. 
Mitxshell,  1  Green,  Ch.  243;  Cooney  v,  Woodbum,  33  Md.  320;  Little  v. 
McLendon,  5  Jones  £q.  216. 

^  Stewart  V.  Stewart,  7  Johns.  Ch.  229 ;  Hepbum^s  Appeal,  15  Smith,  Pa. 
468 ;  Steele  v.  Lowrj,  4  Ohio,  72 ;  Boyd  o.  Small,  3  Jones  £q.  39 ;  Denton 
V.  Denton,  17  Md.  403 ;  Pickett  v.  Chilton,  5  Munf.  467 ;  Mitchell  v.  Moore, 
16  Grat.  275;  £idson  v.  Fontaine,  9  Grat.  286;  Marshall  v,  Beall,  6  How. 
U.  S.  70;  Dinsmore  v.  Biggert,  9  Barr,  133 ;  Tucker  v.  Medaris,  3  Humph. 
628;  Talbot  o.  Calvert,  12  Harris,  Pa.  327;  Donnington  v.  Mitchell,  1  Green, 
Ch.  243. 

'  Stewart  v.  Stewart,  supra. 
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existenee,  and  the  purpose  cojatemplated  hj  the  parties  in  its 
execution,  became  by  her  death  inoperative,  according  to  its  own 
joature,  and  left  her  estate  to  the  disposition  of  the  law."  ^ 

§  556«  JUustratioiis  of  Dootrlne. — The  principle  being  thus 
stated,  this  sub-title  might  properly  enough  close  here.  But 
some  illustrations  will  be  helpful  to  the  reader.  They  will 
show,  that,  in  this  instance,  as  in  multitudes  of  others  in  the 
law,  judges,  while  endeavoring  to  follow  a  uniform  rule,  will 
still  arrive  at  results  not  quite  liarmonious  one  with  another. 
In  a  North  Carolina  case,  some  personal  propei*ty  having  been 
settled  to  the  sole  and  separate  use  of  a  feme  covert^  without 
any  limitation  over,  the  court  held,  that,  on  her  death,  it  de- 
volved on  her  husband  by  the  marital  right.  ^^  Tlie  reason  of 
the  nile,"  said  Battle,  J.,  ^'  is  that  the  separate  estate  of  th^ 
wife  is  protected  from  her  husband,  and  from  his  assignees  and 
creditors,  for  her  benefit  during  coverture  only ;  and  that,  upon 
her  deatli,  such  protection  being  no  longer  necessary,  the  prop- 
erty devolYes  upon  the  husband  immediately  jure  maritij  unless 
it  be  expressly  limited  over  to  her  children  or  to  some  other 
person."^  Hence  it  follows  that,  if  the  estate  is  limited  over, 
either  to  the  heirs  of  the  wife,  or  to  particular  persons  by  name, 
the  express  limitation  prevails,  and  then  nothing  survives  to 
the  husband.^ 

§  557.  Continued.  —  But  it  is  sometimes  a  nice  question, 
whether  the  particular  provisions  of  a  settlement  amount  to  a 
mere  suspension  of  the  marital  right  during  the  coverture,  or 
an  entire  abandonment  of  the  right.  The  following  was  held 
to  be  an  abandonment:  parties  contemplating  marriage  agreed, 
that  the  wife's  present  and  future  property  should  be  conveyed 
to  trustees  for  the  benefit  of  herself,  her  heirs,  and  assigns  for 

1  Hart  V.  Soward,  14  B.  Monr.  801. 

*  Little  0.  McLendon,  5  Jones  £q.  216,  218. 

'  Rochell  V.  Tompkins,  1  Strob.  £q.  lU;  Shaffer  v.  McDuffie,  14  Rich.  £q. 
146;  Watson  v.  Bonney,  2  Sandf.  40o;  Steele  v.  Lowry,  4  Ohio,  72;  Michael 
0.  Morey,  26  Md.  239 ;  Denton  v.  Denton,  17  Md.  403 ;  Baird  o.  Bland, 
8  Munf.  670 ;  Matthews  v.  Woodson,  2  Rob.  Ya.  601 ;  Bragg  v.  French,  5 
Sneed,  Tenn.  244. 
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ever,  without  impeachment  of  waste,  —  to  be  under  the  exclu- 
sive control  of  herself,  her  heirs,  &c.,  without  interference  ia 
anj  manner  from  her  husband,  —  she  and  her  heirs,  &c.,  to 
receive  and  enjoy  the  rents,  &c.,  —  power  in  her  to  appoint  by 
last  will.  Dorsey,  J.,  delivering  the  opinion  of  the  Maryland 
court,  observed,  that  the  settlement  *•'  appears  to  have  been  in- 
arti&cially  drawn:^  having  omitted  a  clause  usually  embraced 
in  such  a  conveyance,  by  which  the  ultimate  disposition  of  tlie 
property,  in  case  of  the  wife's  death  without  disposing  thereof 
in  her  lifetime,  by  last  will  and  testament  or  otherwise,  would 
be  provided  for."  He  continued :  ^'  Had  such  an  omission 
occurred  in  an  ante-nuptial  contract  in  the  usual  form,  secur- 
ing her  property  to  the  wife  for  life,  without  any  interference 
or  control  of  the  husband,  and  giving  to  the  wife  the  power  of 
testamentary  or  other  disposition  in  her  lifetime,  as  in  the  case 
of  Stewart  t;.  Stewart,^  the  right  of  the  husband  to  the  prop- 
erty, and  of  the  administration  thereof,  over  which  the  wife 
had  failed  to  exercise  her  power  of  appointment,  could  not  be 
controverted.  The  marital  rights  of  the  husband  having  been 
suspended  only  during  the  life  of  the  wife,  after  her  death  they 
are  as  efficaciously  revived,  as  regards  the  future,  as  if  no  such 
suspension  had  ever  taken  place.  As  a  necessai'y  consequence 
he  is  entitled  to  all  the  undisposed-of  personal  estate  and  choses 
in  adion  of  his  deceased  wife.  But  such  is  not  the  condi- 
tion of  the  husband  in  the  present  case.  He  has  not  made  a 
temporary  surrender  of  his  marital  rights  over  the  estate  in 
question,  during  his  wife's  life ;  but  has  abandoned  them  for 
ever.  His  agreement  is,  that, '  without  the  interference  in  any 
manner  of  the  said  Robert  Thompson,'  ^  all  of  which  property 
to  be  under  and  subject  to  the  exclusive  and  entire  manage- 
ment and  control  of  the  said  Ann  W.  Menger,  her  heirs,  execu- 
tors, administrators,  or  assigns,'  '  and  the  said  Ann  W.  Menger, 
her  heirs,  executors,  administrators,  or  assigns,  to  receive  and 
enjoy  the  rents,  issues,  and  profits  thereof.'  In  the  trust  es- 
tates of  the  wife,  the  husband  is  entitled  to  a  life  estate  as  ten- 

^  Stewart  v.  Stewart,  7  Johns.  Ch.  229. 
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ant  bj  the  curtesy.  Gould  it  be  contended  that  the  appellee  in 
this  case  might  claim  in  that  character,  against  the  heirs  of  his 
wife,  in  whose  favor  he  had  renounced  all  his  rights,  and  had 
expressly  agreed  that  they  should  have  '  the  exclusive  and  en- 
tire management  and  control'  of  the  premises  in  question,  and 
that  they  should  'receive  and  enjoy  the  rents,  issues,  and  prof- 
its 'arising  therefrom  ?  We  think  not.  Upon  what  principle, 
then,  can  the  appellee's  claim  to  the  personalty  be  sustained  ? 
He  has  made  the  same  renunciation  and  agreement,  in  favor 
of  the  executor  or  administrator,  that  he  did  in  favor  of  the 
heirs  of  Mrs.  Menger,  and  is  equally  barred  in  both  cases."  * 

§  558.  Continaed.  —  It  is  probably  a  just  rule  of  construction 
in  these  cases,  that,  if  the  heirs  of  the  wife  or  other  persons  to 
succeed  her  are  by  the  terms  of  the  settlement  to  do  any  thing 

1  Ward  V.  Thompson,  6  Gill.  &  J.  349,  356,  357.  And  see  Williams  v. 
Claiborne,  7  Sm.  &  M.  488;  Hutchins  v.  Dixon,  11  Md.  29;  Waters  v.  Taze- 
well, 9  Md.  291 ;  Randall  v.  Shrader,  20  Ala.  338.  The  facts  in  a  Georgia 
case  are  stated  as  follows :  "  Camilla  Talton,  while  the  widow  Liptrot,  en- 
tered into  an  ante-nuptial  settlement  with  Henr}'  Talton,  the  material  parts 
of  which  are  as  follows :  *  The  said  Camilla  being  desirous  of  enjoying, 
maintaining,  and  keeping  all  and  singular  her  lands,  negroes,  and  other  prop- 
erty real  and  personal,'  &c.,  also  what  *  shall  be  received  from  her  father's 
estate  at  his  death,  in  case  she  should  then  be  living,  separate  and  distinct 
from  all  the  property  of  her  said  intended  husband,'  — '  and  being  desirous 
that  all  her  said  property  shall  be  kept  and  assured  to  her  separate  use  and 
enjoyment  for  ever;  and  the  said  Henry  Talton  hereby  assenting  and  agree- 
ing thereto,  in  consideration  of  the  marriage  portion  aforesaid  [$100],  and 
of  said  intended  marriage,'  it  was  agreed  that  the  trustee  should  *  keep,  pre- 
serve, and  assure  the  same  for  ever  unto  said  Camilla,  and  to  her  entire 
and  free  use,  control,  and  benefit,  free  and  exempt  from  all  and  every  lia- 
bility, obligation,  or  charge  of  judgments,  debts,  demands,  or  contracts,  now 
existing,  or  which  shall  hereafter  exist,  against  said  Talton.'  And  said  Talton 
*•  covenants  and  agrees  that  he  will  not  oppose  or  obstruct  the  said  trustee 
in  the  due  and  proper  execution  of  his  trust,  but  will  aid  him  in  behalf  of 
said  Camilla.'  Signed  by  the  parties  and  the  trustee  also."  Camilla  died, 
then  Talton  died,  in  possession  of  the  trust  property.  And  it  was  held  that 
this  instrument  was  a  relinquishment,  not  a  mere  suspension,  of  the  marital 
rights,  so  that  the  property  would  go  to  the  wife's  administrator,  not  the 
husband's.  Holmes  v.  Liptrot,  8  Ga.  279.  And  see  Wright  o.  Pratt,  17 
Misso.  43. 
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with  the  property,  or  to  have  any  interest  in  it,  or  if  the  husband 
relinquishes  what  of  interest  to  himself  must  necessarily  extend 
beyond  the  life  of  the  wife,  his  rights  do  not  attach  to  the  prop- 
erty on  her  deatli ;  while,  on  the  other  hand,  if  the  settlement 
contains  nothing  inconsistent  with  the  revival  of  the  marital 
rights  on  her  decease,  these  rights  will  revive.  Thus,  a  pro- 
vision, that  the  wife's  property  shall  ^'  never  be  subject  to  the 
control,  contracts,  or  liabilities  of  her  husband,"  has  been  held 
to  exclude  his  marital  rights  after  lier  death  as  well  as  before ;  ^ 
for,  if  the  property  at  any  time  should  vest  in  him^it  would  be 
subject  to  his  debts.  The  same  was  held  where  the  husband 
relinquished  all  the  claim  he  had  or  ever  could  have  to  the  wife's 
property.*  But  where  the  husband's  covenant  was  to  "  aban- 
don for  ever  "  to  his  wife  all  interest  or  claim  which  he  might 
acquire  by  the  marriage  in  her  property,  she  to  enjoy  the  prop- 
erty to  her  separate  use  without  any  hindrance  or  claim  from 
him,  his  rights  on  her  death  were  held  not  to  be  relinquished.^ 
Though  possibly  in  a  case  like  this  judges  might  differ,  there 
is  certainly  fair  ground  for  saying  that  the  abandonment  spoken 
of  had  reference  only  to  rights  during  the  marriage.  In  like 
manner,  a  provision  that  the  separate  estate  should  not  be  lia- 
ble for  the  husband's  debts,  or  subject  to  curtesy,  or  any  life 
estate  or  marital  rights,  was  so  far  limited  by  construction  to 
the  coverture  as  to  permit  the  husband  on  his  wife's  death 
to  claim  her  personal  estate  under  the  intestate  laws.  And  in 
the  case  in  which  this  was  held  the  court  laid  down  the  rule, 
that  the  law  of  descents  cannot  be  set  aside  by  any  declaration 
of  an  intention  to  exclude  the  statutory  order  of  descents,  unless 
a  different  order  is  also  provided.^ 

§  559.  Continued.  —  Quite  in  accordance  with  the  rule  just 
mentioned,  and  with  the  general  doctrine  of  the  present  sub- 
title, it  was  held,  that,  where  by  an  ante-nuptial  agreement 
property  is  conveyed  to  trustees  for  the  separate  use  of  the  wife, 

^  Mason  v.  Deese,  30  6a.  308. 

*  Gamble  v.  Nunn,  5  Sneed,  Tenn.  469. 
'  Baskins  v,  Giles,  Rice  £q.  315. 

*  Farics's  Appeal,  11  Harris,  Pa.  29;  Talbot  v.  Calvert,  12  Harris,  Pa,  327. 
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and  no  disposition  of  it  is  miade  in  the  erent  of  her  dying  before 
her  husband,  he  will  take  it  on  her  decease.^  And,  on  the  like 
principle,  where  a  feme  sole  took  by  devise  certain  leasehold 
property,  expressed  to  be  for  her  sole  and  separate  benefit,  not 
subject  to  the  control  or  disposal  of  any  husband  she  might 
afterward  marry,  —  then  she  married,  then  died,  —  it  was  held 
that  the  husband's  rights  were  merely  suspended  during  the 
coverture,  and  were  the  same  on  her  death  as  though  she  had 
owned  the  propeii;y  without  a  settlement.  Said  Alvey,  J.: 
'^^  The  separate  estate,  the  mere  creature  of  a  court  of  equity, 
is  allowed  and  maintained  for  the  benefit  and  protection  of  the 
wife,  against  the  improvidence  and  misfortunes  af  the  husband, 
and  consequently  it  has  its  existence  and  operation  em/y  during 
the  period  of  coverture  ;  and,  whilst  the  legatee  in  this  case  re- 
mained discovert,  the  separate  estate  was  dormant  and  without 
effect,  though  it  was  capable  of  arising,  and  did  arise,  upon  the 
happening  of  the  marriage  contemplated  by  the  will ;  and,  upon 
the  termination  of  the  coverture  by  die  death  of  tlie  wife,  such 
separate  estate  became  absolutely  void."  ^ 

///.  As  to  the  Separate  Statutory  Estate. 

§  560.  In  General.  —  In  some  of  the  States,  the  statutes  on 
this  subject  are  so  plain  as  to  leave  little  or  no  room  for  doubt. 
And,  where  they  are  not,  the  question  depends  so  much  on  local 
law  and  usage  as  to  render  it  inappropriate  to  enter  much  into 
the  subject  here.  If  the  wife's  separate  estate  consists  of  real 
property,  no  argument  will  be  required  to  show,  that,  in  the 
absence  of  a  contrary  provision  in  the  statute,  it  will  descend 
on  her  death  to  her  heir,  the  same  as  lands  held  under  the 
common  law.  If  the  estate  is  personal,  it  will  not  go  strictly 
to  the  heir,  because  no  personal  property  does  ;  but,  in  the  ab- 
sence of  statutory  interposition,  the  husband  will  have  the 
same  right  to  administer  which  he  had  before,  and  the  same 
freedom  from  accountability  for  her  assets  received.     Or,  if  a 

^  Donnington  v.  Mitchell,  1  Green,  Ch.  243. 
•  Cooney  w.  Woodbum,  33  Md.  320,  326. 
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statute  requires  him  to  make  distribution  to  her  next  of  kin  in 
other  cases,  as  in  some  of  our  States  the  statutes  do,  he  will 
be  under  obligation  to  make  the  like  distribution  in  this  case.. 
Indeed,  if  the  married-women  statutes  of  a  State  are  found  to 
be  silent  on  this  subject,  the  course  is  plain  and  open  under  the 
laws  which  existed  before. 

§  561.  miwtnitlon  of  DocMiM  —  Vmw  Tork.  —  Thus^  after 

the  statutes  of  1848  and  1849  were  passed  in  New  York,  a  wife 
died,  leaving  in  the  hands  of  her  husband  a  promissorj  note, 
against  a  third  person,  part  of  her  separate  statutory  estate. 
The  promisor  then  paid  the  note  to  the  husband.  The  husband 
was  entitled  by  the  general  law  to  administer ;  but,  bj  some 
means,  another  person  became  appointed  administrator,  and 
sued  this  note.  Tliereupon  the  Court  of  Appeals  held,  that  he 
was  not  entitled  to  recover.  By  the  general  law,  existing  be- 
fore the  married-women  statutes  were  passed,  the  husband  suc- 
ceeded to  the  wife's  personal  property,  and  he  could  not  be 
defeated  of  it  by  the  appointment  of  another  person  as  admin- 
istrator ;  and  this  general  law  applied  as  well  to  the  separate 
statutory  property  as  to  any  other.  "  By  the  Act  of  1849,"  said 
Bacon,  J.,  ^^  any  married  woman  is  capable  of  taking  by  gift, 
grant,  &c.,  from  any  person  other  than  her  husband,  and  can 
hold  to  her  sole  and  separate  use,  and  convey  and  demise  real 
and  personal  property,  and  any  interest  or  estate  therein,  in 
the  same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried ;  and  the  same  shall  not  be  subject  to  the  disposal  of  her 
husband  nor  liable  for  his  debts.  The  effect  of  this  provision 
is  to  put  such  property,  during  the  lifetime  of  the  wife,  entirely 
at  her  disposal ;  and  to  impart  to  the  wife  the  power  to  make 
an  effectual  disposition  of  it,  by  any  valid  testamentary  bequest, 
and  thus  to  place  it,  if  she  chooses,  wholly  beyond  the  power 
or  reach  of  the  husband.  If,  howevdr,  she  fails  to  make  any 
disposition  of  tiie  property  by  way  of  sale,  during  her  lifetime, 
or  by  testamentary  bequest,  to  take  effect  upon  her  death,  then 
the  rules  which  always  prevailed  before  the  statutes  of  1848 
and  1849  were  enacted  take  effect,  and  the  husband  has  all  the 
rights  given  to  him  by  the  common  law  and  by  those  provisions 
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of  the  Bevised  Statutes  which  have  never  been  repealed  by  these 
later  acts.  .  .  .  The  property,  then,  in  this  case,  stands  pre- 
cisely upon  the  footing  of  choses  in  action  of  the  wife,  which 
have  not  been  reduced  to  possession  during  the  coverture."  ^ 

§  562.  Conoliuion.  —  We  have  thus  brought  to  view  the  only 
principle  requiring  special  consideration  in  this  connection. 
The  reader  may  find  it  convenient  to  have  some  cases  on  the 
general  topic  referred  to  in  a  note ;  ^  and,  with  these,  the  chap- 
ter will  close. 

>  Ranaom  o.  Nichols,  22  N.  Y.  110,  111,  112.  See,  also,  Drake  v,  Gil- 
more,  62  N.  Y.  389 ;  Dewey  v.  Goodenough,  66  Barb.  64;  Sleight  v.  Read, 
18  Barb.  169 ;  Barnes  v.  Underwood,  3  Lans.  626 ;  Vallance  v,  Bausch,  28 
Barb.  633;  Irish  o.  Huested,  39  Barb.  411;  Watson  v.  Bonney,  2  Sandf. 
406. 

I 

*  Eerman  v.  Howard,  23  Wis.  108;  Weems  v.  Bryan,  21  Ala.  302;  Hardy 
0.  Boaz,  29  Ala.  168 ;  Marshall  v.  Crow,  29  Ala.  278 ;  Willis  v.  Cadenhead, 
28  Ala.  472 ;  Olive  v.  Walton,  33  Missis.  103 ;  Garrett  v.  Dabney,  27  Mis- 
sis. 336;  Steadman  v,  Holman,  33  Missis.  660;  Richmond  v.  Delay,  34 
Missis.  83;  Dwelle  v.  Roath,  29  Ga.  733;  Townsend  v.  Radcliffe,  44  111. 
446 ;  Hathon  v.  Lyon,  2  Mich.  93 ;  Davis^s  Appeal,  10  Smith,  Pa.  118;  ante, 
§  197,  note. 
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CHAPTER  XLV. 

■ 

THE    CONFLICT  OF   LAWS    RELATING   TO   THE    SUBJECTS  OF 

THESE   VOLUMES. 

SxcT.  568,  564.  Introduction. 

665-677.  Parties  changing  their  Domicil. 

678-688.  Marrying  in  one  State  with  Intent  to  reside  in  another. 

584-687.  Some  Miscellaneous  Questions. 

§  563.  Scope  of  this  Chapter.  —  Since  Story's  work  on  the 
Conflict  of  Laws  appeared,  private  international  law  has  been 
regarded  among  us  as  a  separate  branch  of  our  jurisprudence. 
The  consequence  of  which  is,  that  most  authors  do  not  deem 
it  incumbent  on  them,  in  treating  of  a  particular  legal  subject, 
to  notice  the  effects  produced  upon  it  by  the  conflicting  laws  of 
our  different  States.  Now,  in  a  certain  sense,  the  conflict  of 
laws  is  a  distinct  branch  of  jurisprudence  ;  yet,  on  the  other 
hand,  it  maintains  its  separate  connections  with  the  several 
other  distinct  branches.  Therefore  the  author  of  these  vol- 
umes, in  his  other  works,  has  included  within  his  discussion  of 
each  subject  so  much  of  the  conflict  of  laws  as  pertained  to  the 
particular  subject.  And  it  is  proposed  to  follow  the  like  plan 
in  this  work.  At  ilie  same  time,  there  are  elementary  princi* 
pies  coimected  with  the  general  topic  of  the  conflict  of  laws, 
which,  not  being  special  to  any  particular  branch  of  it,  are 
necessarily  in  these  elucidations  assumed  to  be  known  to  the 
reader. 

§  564.  How  the  Chapter  divided.  —  In  the  author's  work  on 
Marriage  and  Divorce,  wherein,  among  other  things,  he  treats 
of  the  conflict  of  laws  relating  to  the  institution  and  dissolu- 
tion of  marriage,  there  is  a  chapter  in  which  are  set  down 
some  ^'  Suggestions  as  to  the  Conflict  in  Respect  to  Property 
Rights,"  with  a  pretty  full  collection  of  the  authorities.^    What 

>  1  Bishop  Mar.  &  Div.  §  401  et  seq. 
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is  sufficiently  discussed  in  that  work  is  nqt  to  be  brought  under 
any  full  review  in  this.  We  shall  consider,  I.  Changes  of 
Domicil  not  contemplated  at  the  Time  of  the  Marriage ;  II. 
Marriage  in  one  State  with  the  Intent  to  reside  in  another ; 
III.  Some  Miscellaneous  Questions. 

/.  Changes  of  Domicil  not  contemplated  at  the  Time  of  the 

Marriage. 

§  565.  By  the  Law  of  what  State  Marital  Rights  to  be  refiulated 
—  How  in  Reason.  — When  parties,  living  in  a  particular  State, 
marry  with  tlie  intention  of  remaining  in  the  same  State  after- 
ward, it  is  plain  that,  while  they  do  remain,  their  marital  rela- 
tions are  governed  by  the  laws  of  this  State.  The  conflict 
occurs  only  when  they  remove  to  another  jurisdiction,  in  which 
different  laws  prevail.  In  the  case  of  such  removal,  it  is  very 
familiar  doctrine,  that,  in  the  new  locality,  they  can  no  longer 
be  governed  strictly  by  the  old  law,  but  the  law  of  the  new 
locality  governs  them  precisely  as  it  does  others  who  reside  in 
it.  Yet  it  is  the  customary  law  of  every  civilized  country,  and 
especially  of  our  States  as  between  themselves,  to  recognize  in 
persons  coming  into  the  country  the  rights  which,  acquired  in 
the  foreign  jurisdiction,  they  bring  with  them.^  At  the  same 
time,  this  rule  is  not  carried  so  far  as  to  lead  to  the  recognition, 
by  the  courts,  of  a  foreign  law,  or  of  rights  acquired  under  a 
foreign  jurisdiction,  of  a  sort  to  conflict  with  the  policy  and 
scope  of  their  own  domestic  laws.^  And  another  practical 
limitation  is  obvious  ;  namely,  that,  if  in  the  new  jurisdiction 

^  Story  Confl.  Laws,  §  18-20,  29,  37;  1  Bishop  Crim.  Law,  5th  ed.  §  188 ; 
1  Bishop  Mar.  &  Dir.  §  867 ;  Sidney  v.  White,  12  Ala.  728 ;  Spotts  v.  Gil- 
laspie,  6  Rand.  666 ;  Tajlor  v.  Boardman,  25  Yt  581 ;  Beaben  v.  Parrish, 
6  Humph.  122;  Boyce  v,  Nancy,  4  Dana,  236. 

*  Story  Confl.  Laws,  §  34,  36,  38;  Greenwood  v.  Curtis,  6  Mass.  35^, 
377;  Jackson  v.  Bullo::h,  12  Conn.  98;  Davis  e.  Bronson,  6  Iowa,  410  { 
Polydore  v.  Prince,  Ware,  402 ;  Saul  v.  His  Creditors,  6  Mart  n.  s.  569* 
587;  Windsor  o.  Jacob,  2  Tylei:,  192;  Commonwealth  v.  Ares,  18  Pick. 
193;  Knight  r.  Hardeman,  17  Ga.  253;  Gardner  v.  Lewis,  7  Gill,  877;  post, 
§577. 
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there  are  no  provisions  known  to  the  court  tinder  which  the 
rights  acquired  in  the  old  jurisdiction  can  be  enforced ,  those 
rights  will  be  as  though  they  did  not  exist,  however  they  may 
accord  with  the  policy  of  the  laws  of  the  new  jurisdiction ;  for 
remedies  always  conform  to  the  laws  of  the  country  in  which 
they  are  sought.^  On  the  other  hand,  it  results  from  this  prin- 
ciple, that,  in  the  new  jurisdiction,  a  remedy  may  sometimes 
be  found  more  complete  and  more  apt  than  any  which  w|B18 
known  to  the  laws  of  the  State  under  which  the  right  was 
originally  acquired.  Out  of  these  principles  we  deduce  the 
general  doctrine  which,  in  legal  reason,  must  prevail  when 
married  parties  transfer  their  domicil  from  one  State  or  coun- 
try to  another.  It  is,  that  their  respective  claims  to  the  prop- 
erty which  they  bring  with  them  will  be  recognized  and  accepted 
in  the  new  jurisdiction  precisely  as  they  stood  in  the  old,  to 
the  extent  to  which  those  claims  are  found  not  to  conflict  with 
the  policy  of  the  laws  of  the  new  jurisdiction,  and  are  sus- 
ceptible of  being  enforced  by  the  processes  and  judicial  pro- 
cedure there  prevailing. 

§  566.  Continued  —  In  Authority.  —  And  this  rule  of  legal 
reason  is  sustained  by  the  judicial  authorities.  There  are 
some  distinctions  and  nice  lines  of  doctrine  to  be  observed;^ 
but,  in  ordinary  cases,  if  married  persons  remove  from  one 
jurisdiction  to  anotlier,  it  is  the  teaching  of  the  adjudications, 
the  same  as  of  legal  reason,  that  they  carry  with  them  to  the 
new  jurisdiction  those  rights  of  property  which  the  law  of  the 
old  jurisdiction  gave  them  when  they  left  it.'"*    For  example,  if, 

^  Stoiy  Confl.  Laws,  §  558;  Wood  v.  Walkinson,  17  Conn.  500,  509; 
Hinckley  o.  Marean,  S  Mason,  88 ;  Titas  o.  Hobart,  5  Mason,  378 ;  Wood 
V.  Malin,  5  Halst.  208;  Smith  o.  Spinolla,  2  Johns.  198;  Sam  t;.  Fore,  12 
Sm.  &  M.  413 ;  Graves  t;.  Graves,  2  Bibb,  207 ;  Ayres  v.  Audubon,  2  HiU, 
S.  C.  601 ;  Broadhead  v,  Noyes,  9  Misso.  56 ;  Dorsey  v.  Hardesty,  9  Misso. 
157. 

*  Stokes  V.  Macken,  62  Barb.  145 ;  Beard  v.  Basye,  7  B.  Monr.  138 ; 
Dubois  V,  Jackson,  49  111.  49;  Drake  v.  Glover,  30  Ala.  382;  Craycroffv. 
Morehead,  67  N.  C.  *422;  King  v.  O'Brien,  33  N.  Y.  Superior,  49;  1  Bishop 
Mar.  &  Div.  §  405. 
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where  the  common  law  prevails,  a  man  and  woman  are  mar- 
ried, and  she  has  a  purse  of  money  in  her  pocket,  or  a  watch 
at  her  belt,  this  money  or  watch  becomes  the  husband's  by 
virtue  of  the  marriage,  though  it  does  not  come  otherwise  into 
his  possession  ;  ^  then,  if  the  parties  remove  to  a  State  whose 
laws  secure  to  the  wife  what  was  hers  before  marriage,  the 
ownership  of  this  property  is  not  therefore  transferred  back  to 
her,  but  it  remains  his  in  the  new  locality  the  same  as  it  was 
in  the  old.^  This  rule  applies  also  to  property  which  is  acquired 
by  the  wife  after  marriage ;  if,  by  the  laws  of  the  place  in  which 
the  parties  reside,  it  vests  in  the  husband,  it  remains  his  after 
their  removal  to  a  State  whose  laws  secure  the  like  property  to 
the  wife  under  corresponding  circumstances.^ 

§  567.  Form  of  the  Holding  in  the  Hew  Locality.  —  It  may 
not  be  possible,  that,  under  the  laws  of  the  State  to  which  the 
parties  remove,  separate  property  of  the  wife  should  be  held  in 
precisely  the  same  way  in  which  it  was  under  the  laws  of  the 
State  which  they  left.  Thus  it  is  plain  in  reason,  and  perhaps 
sufficiently  so  in  authority,  that,  if  a  husband  and  wife,  living 
in  a  State  under  whose  laws  she  has  the  legal  ownership  of  her 
separate  propeiiiy,  remove  thence  to  a  State  in  which  the  com- 
mon-law doctrines  have  not  been  modified  by  statute,  the  sepa- 
rate ownership  will  neither,  on  the  one  hand,  be  lost  by  the 
removal,  nor,  on  the  other  hand,  will  it  remain  in  her  at  law, 
but  it  will  vest  in  her  husband,  and  the  equity  courts  will  hold 
him  to  be  her  trustee.  Assuming  the  estate  to  be  personal  and 
in  possession,  the  legal  ownership  could  not  remain  in  her  in 
the  new  State ;  because,  where  the  unmodified  common  law 
prevails,  it  is  impossible  a  married  woman  should  be  the  legal 
owner  of  personal  property  in  possession  ;  therefore,  of  neces- 
sity, the  legal  ownership  would  be  vested  in  the  husband.   But 

'  Vol.  I.  §  64,  66. 

'  Stokes  V,  Macken,  supra;  King  v.  O'Brien,  supra;  Tllezan  o.  Wilson, 
48  Maine,  1S6. 

'  King  V.  O'Brien,  supra;  Drake  v.  Glover,  supra; 'Woodcock  v.  Reed, 
6  Allen,  207 ;  Hinman  e.  Parkis,  33  Conn.  188. 
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equity  would  interfere,  and  declare  him  to  be  her  trustee  ;  be- 
cause, in  this  way,  the  rights  of  the  parties  would  be  preserved.^ 
Therefore  in  Kentucky  it  was  held,  that,  if  parties  are  married 
and  domiciled  in  Louisiana,  where  the  wife's  property  is  pro* 
tected  to  her,  and  then  they  remove  to  Kentucky,  she  does  not 
in  this  State  lose  her  property.  And  Marshall,  J.,  made  among 
other  observations  the  following :  ^'  It  does  not  appear,  and 
cannot  be  inferred,  that,  at  the  time  of  the  marriage,  Mrs.  Mc- 
Donald [the  wife]  contemplated  a  removal  to  Kentucky,  or 
consented  to  any  modification  of  the  marital  rights  as  regulated 
by  the  laws  of  Louisiana  applicable  to  the  case.  If  McDonald 
[the  husband]  then  intended  a  removal,  with  the  purpose  of 
thereby  acquiring  absolute  dominion  over  the  property  of  his 
wife,  he  intended  and  attempted  to  practise  a  fraud  upon  her, 
which  ought  not  to  be  sanctioned  unless  the  law  imperiously 
confirms  the  intended  efifect.  .  .  .  The  laws  of  Louisiana  can- 
not, it  is  true,  be  brought  here  to  create  a  right,,  nor  to  regulate 
the  mode  of  its  exercise  or  assertion,  and  certainly  not  to  es- 
tablish a  right  in  contravention  of  our  laws  or  policy,  and  to 
the  injury  of  our  citizens.  But  they  may  be  brought  here  to 
establish  or  prove  a  right  existing  there  while  the  parties  and 
the  subject  were  wholly  within  the  jurisdiction  of  that  State, 
and  it  is  for  the  laws  here  to  determine  what  modifications  of 
right  have  been  caused  by  the  introduction  of  the  parties  and 
the  subject  within  their  jurisdiction.  .  .  .  She  [the  wife]  came 
here  unquestionably  with  a  vested  right  and  interest,  and  the 
question  is  as  to  the  effect  of  our  laws  upon  that  interest.  The 
broadest  inhibition  of  our  law  declares  at  most,  that  she  shall 
not  or  cannot  hold  the  legal  title  for  her  own  benefit.  But 
there  is  no  prohibition  against  the  property  being  held,  either 
by  her  husband  or  another,  in  trust  for  her  benefit."  ^ 

§  568.  Continued.  —  This  being  so  it  follows,  that,  a  fortiori^ 

« 

^  See  ante,  §  565. 

'  Beard  v.  Baaye,  7  B.  Monr.  183,  142, 144,  145,  146.  And  see  Townes 
9.  Durbin,  8  Met.  Ey.  852;  Tatum  v.  Hinea,  15  Ark.  180;  O'Neill  v.  Hen- 
derson, 15  Ark.  235;  Hall  v.  Harris,  11  Texas,  300;  Minor  v,  Cardwell,  87 
Misso.  850. 
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if  the  laws  of  the  new  domicil  permit  the  holding  of  the  sepa- 
rate property  in  the  same  manner  as  under  the  old  domicil,  it 
will  be  so  held.  Thus,  in  an  Indiana  case,  it  appearing  that, 
in  another  State  where  married  parties  resided,  the  husband 
had  invested  money  received  from  her  father's  estate  in  per- 
sonal property  for  her  separate  use,  then  the  two  had  removed 
with  this  property  to  Indiana,  tlie  court  adjudged  the  property 
to  be  hers  under  the  Indiana  statute.  ^^  If,"  said  Elliott,  J., 
^'  at  the  time  of  the  receipt  of  the  distributive  share  of  the 
wife  of  her  father's  estate,  Marley,  the  husband,  treated  it  as 
the  mopey  of  his  wife,  and  not  as  his  own,  and  purchased  the 
property  therewith  for  her,  and  not  for  himself,  and  if  the 
property,  including  the  sorrel  mare,  was  held  and  treated  as 
the  property  of  the  wife  until  they  removed  with  it  to  this 
State,  in  1854,  then,  under  the  statute  of  this  State,  it  became 
and  remained  the  separate  property  of  the  wife,  and  should  be 
protected  as  suph."  ^ 

§  569.  After-acquired  Property.  —  But,  as  we  saw  in  a  previous 
chapter,^  marriage  is  not  a  contract  between  the  parties  that 
they  will  live  all  their  lives  under  the  same  property  laws 
which  prevailed  at  the  time  and  place  of  their  marriage ;  from 
which  principle  it  results,  as  we  also  saw,  that  the  legislatures 
of  our  States  may,  without  impairing  the  obligation  of  con- 
tracts, or  violating  any  other  constitutional  provision,  change 
the  laws  as  to  subsequent  acquisitions,  and  even  as  to  those 
present  rights  which  are  not  vested.  Now,  from  this  princi- 
ple it  follows  also,  that,  if  the  married  persons  transfer  their 
domicil  to  another  State,  their  subsequent  acquisitions,  in  the 
latter  State,  are  governed  by  it^  laws,  and  not  by  the  former 
laws.^  On  thiS)  the  question  occurs,  whether,  if  while  the 
married  parties  reside  in  a  State  in  which  the  common  law 
prevails  unmodified  by  statutes,  the  wife  is  the  owner  of  a 

^  Schurman  e.  Marley,  29  Ind.  458, 464.  See  Stoneman  v.  Erie  Railway, 
62  N.  Y.  429. 

'  Ante,  §  28  et  seq. 

'  1  Bishop  Mar.  &  Div.  §  406 ;  Townes  v.  Durbin,  3  Met  Ky.  862.  See 
Kaye  v.  Tydings,  3  Met.  Ky.  627. 
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chose  in  action  not  reduced  by  her  husband  to  possession,  or 
of  any  other  interest  not  vested,  —  then  they  remove  to  a  State 
whose  statutes  secure  to  the  wife  what  comes  to  her  during  the 
marriage,  then  the  chose  in  action  is  reduced  to  possession  or 
the  other  interest  vests,  —  this  property  becomes  the  wife's 
under  the  statutes  of  the  latter  State,  or  the  husband's  under 
the  common  law  of  the  former.  This  precise  question  the 
author  does  not  remember  to  have  seen  decided  ;  but,  on  prin- 
ciple, the  laws*  of  the  latter  State,  it  would  seem,  should  govern 
the  case,  —  the  doctrines  developed  in  the  previous  chapter, 
already  referred  to  in  this  section,  being  applicable. 

§  570.  Continaed  —  Ante-nuptial  Contract.  —  But  where  there 

is  an  express  ante-nuptial  contract,  the  case  is  quite  different. 
The  Constitution  of  the  United  States  forbids  the  States  to 
^^  pass  any  .  .  .  law  impairing  the  obligation  of  contracts  ;  "  ^ 
and,  though  there  may  be  no  decisions  on  the  exact  point,  it  is 
clear  in  principle,  that,  if  married  parties  living  under  an  ante- 
nuptial contract  valid  and  binding  in  the  State  where  they  re- 
side, remove  into  another  State,  it  is  not  competent  for  the 
laws  of  the  latter  to  impair  the  obligations  of  this  contract. 
They  can  dissolve  the  marriage,  because  marriage  is  not  a 
contract  but  a  status,  and  it  is  within  the  jurisdiction  of  each 
of  our  States  to  determine  the  status  of  all  persons  who  be- 
come domiciled  within  its  borders.  The  ante-nuptial  contract 
regulating  property  rights,  however,  is  a  different  thing,  en- 
tirely distinct  from  the  matrimonial  status  of  the  parties  who 
have  entered  into  it ;  and,  within  every  principle,  is  as  much 
protected  by -the  Constitution  of  the  United  States  as  any 
other  contract.  These  propositions  have  been  so  fully  dis- 
cussed by  the  author  in  other  connections  that  they  need  not 
be  enlarged  on  here.  And  these  propositions,  while  they  have 
been  made  irreversible  by  our  National  Constitution  as  between 
our  respective  States,  are  but  the  expression  of  common  doc- 
trines of  international  comity. 

§  571.  Ante-nuptial  Contractp  continued.  —  If,  therefore,  par- 
ties marrying  enter  into  an  express  contract  respecting  their 

>  Const.  U.  S.  art.  1,  §  10. 
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subsequent  acquisitions,  then,  if  thej  remove  to  another  State, 
and  the  contract  is  construed  as  intended  to  apply  to  subse- 
quent acquisitions  there,  it  will  be  so  enforced  by  the  courts  of 
the  latter  State  ;  while,  of  course,  it  governs  also  the  previous 
acquisitions.^  And  the  same  rule  prevails  where  the  contract, 
based  on  a  valuable  consideration,  is  post-nuptial ;  though,  in 
this  case  as  in  the  other,  it  may  be  in  such  terms  as  not  to 
apply  to  the  subsequent  acquisitions  in  the  new  locality,,  and 
then  it  will  not  have  this  eflFect.* 

§  572.  Contiiiiied.  —  Or,  to  state  the  doctrine  in  its  full  and 
broad  terms,  it  is,  that,  if  married  paiiiies  come  into  one  of 
our  States  from  another  State  or  from  a  foreign  country,  and 
there  is  between  them  a  valid  contract  regulating  their  present 
or  future  property  or  acquisitions  or  both,  the  courts  of  the  new 
locality  will  give  to  the  contract,  and  the  rights  acquired  under 
it,  full  force.* 

§  578.    Continaed  —  Registry    Laws.  —  Undoubtedly   it    is 

competent  for  the  new  State  to  require  the  observance  of  any 
formalities  which  it  may  deem  necessary  for  the  security  of  its 
citizens.  For  example,  if  it  has  registry  laws,^  it  may  direct 
that  the  contract  from  the  foreign  country  or  State  be  recorded 
under  those  laws.  Whether  or  not  the  registry  laws  of  a  State 
apply  to  a  foreign  contract  is  mere  matter  of  construction ; 
but  it  is  believed,  that,  in  general,  they  are  held  not  to  apply .^ 
It  was  so  in  Arkansas,  in  a  case  where  the  contract  had  been 

*  Scheferling  v.  Huflfman,  4  Ohio  State,  241 ;  McLeod  v.  Board,  30  Texas, 
238 ;  Dougherty  v.  Snyder,  15  S.  &  R.  84 ;  Jones  v.  The  ^tna  Insurance 
Co.,  14  Conn.  501 ;  Le  Prince  v.  Guillemot,  1  Rich.  "Eq.  187 ;  Smith  v. 
Chapell,  31  Conn.  589. 

'  Fuss  V.  Fuss,  24  Wis.  256 ;  Townsend  v.  Maynard,  9  Wright,  Pa.  198. 

'  Smith  0.  Chapell,  31  Conn.  589 ;  Jones  v.  iBtna  Ins.  Co.,  14  Conn. 
501 ;  Reid  v.  Gray,  1  Wright,  Pa.  508 ;  McLeod  v.  Board,  30  Texas,  238 ; 
Parks  V.  Willard,  1  Texas,  350;  Lott  v.  Bertrand,  26  Texas,  654;  Pond  v. 
Obattgh,  16  Ark.  94 ;  Dubois  v,  Jackson,  49  111.  49 ;  De  Barante  v,  Gott,  6 
Barb.  492 ;  Le  Prince  o.  Guillemot,  1  Rich.  187 ;  Peake  v.  Yeldell,  17  Ala. 
636 ;  Scheferling  v.  Huffman,  4  Ohio  Stote,  241. 

*  See  ante,  §  500  et  seq. 

^  Bank  of  United  States  v.  Lee,  18  Pet.  107,  120 ;  De  Lane  v.  Moore, 
14  How.  U.  S.  258. 
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duly  recorded  in  the  foreign  State ;  the  doctrine  being  laid 
down,  by  Walker,  J.,  as  follows  :  "  If  a  perfect  title  is  acquired 
in  accordance  with  the  laws  of  the  State  in  which  the  parties 
reside  at  the  time  the  contract  is  made,  and  where  it  is  made, 
such  title  is  not  affected  by  neglect  or  omission  of  the  trustee, 
the  husband,  or  the  wife,  to  record  such  deed  in  the  State  to 
which  the  property  may  be  removed,  or  where  it  may  be  subse- 
quently held."  ^  And  in  Texas,  in  a  case  where  a  husband 
and  wife,  he  being  her  trustee,  had  removed  from  Tennessee 
with  some  property  which  he  there  held  for  her  under  an 
instrument  in  writing,  it  was  adjudged  that  she  did  not  lose 
the  property,  though  in  Texas  he  appeared  as  its  ostensible 
owner,  though  the  deed  of  trust  was  not  recorded,  though  he 
contracted  debts  without  disclosing  her  interest,  and  though 
she  was  silent  on  the  subject.  Wheeler,  J.,  in  delivering  the 
opinion  of  the  court,  laid  down  the  following  three  proposi- 
tions :  '^  1st.  That  the  deed  having  been  duly  executed  in  the 
State  of  Tennessee,  and  being  valid  there,  is  equally  so  here, 
to  vest  the  title  to  the  slave  in  the  trustee  (Parks)  for  the 
benefit  of  his  wife,  Mariah.  2d.  That  the  title,  having  vested 
in  the  trustee  and  cestui  que  trusty  by  the  laws  of  Tennessee, 
is  not  divested  by  the  omission  to  record  the  deed  in  this  coun- 
try ;  and  3d.  That  the  silence  of  the  wife  respecting  her  title 
(on  her  arrival  in  this  country,  and  previous  to  the  credit 
given  her  husband)  was  not  incompatible  with  her  duty ;  and 
could  work  no  forfeiture  of  her  rights."  ^  Still  the  recording 
acts  of  Kentucky  have  been  held,  in  these  cases,  to  apply  to 
foreign  instruments  of  settlement.^  If,  by  the  law  of  the  for- 
eign country,  the  instrument  of  settlement  is  a  mere  nullity 
unless  recorded,  and  it  is  not  there  recorded,  it  will  be  null  in 
the  State  to  which  the  removal  is  made.^ 

1  O'NeiU  V.  Henderson,  15  Ark.  235,  240,  241. 

'  Parks  V.  Willard,  1  Texas,  350,  861.    And  see  Lott  v.  Bertrand,  26 
Texas,  654. 

'  Strode  v.  Chnrchill,  2  Litt.  75 ;  Kaye  o.  Tydings,  3  Met.  Ky.  527. 
*  £x  parte  Melboum,  Law  Rep.  6  Ch.  Ap.  64. 
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§  574.  Rights  and  Prooednre  dlatlngalahed  —  Precedenoe  of 
Creditors.  —  Said  Sir  J.  Mellish,  L.  J.,  in  a  late  English  case 
depending  on  a  foreign  ante-nuptial  agreement:  ^^Tbe  question 
whether  there  has  been  a  contract  made  at  all  is  to  be  governed 
by  the  law  where  the  contract  was  made,  but  the  remedy  is  to 
be  according  to  the  law  here."  ^  We  have  seen  something  of 
this  in  a  previous  section  of  the  present  chapter.^  Now,  it  is 
sometimes  a  nice  question  whether,  within  this  rule,  a  particu- 
lar thing  belongs  to  the  right  or  to  the  remedy.  The  order  of 
precedence  among  creditors,  however,  is  held  to  be  a  thing 
pertaining  to  the  remedy  ;^  and  so  is  the  general  question  of 
liens  on  the  property,  as  among  the  different  claimants.^  This 
doctrine  is  not  carried  so  far  as  to  render  void  all  liens  created 
on  the  property  by  the  foreign  law.^ 

§  575.  Real  Estate.^  —  To  the  foregoing  general  doctrines 
there  are  some  real  or  apparent  exceptions.  One  of  the  excep- 
tions is,  that  real  estate  is,  as  a  general  rule,  governed  by  the 
law  of  the  State  in  which  it  is  situated,  especially  where  the 
controversy  arises  in  a  common-law  court  and  not  in  a  court  of 
equity."^  For  example,  conveyances  of  laud  must  always  con- 
form to  the  laws  of  the  State  in  which  it  is  situated  ;  ^  and  it 
will  not  avail,  to  modify  this  rule,  that  the  land  in  question  is 
owned  by  married  persons,  and  the  proposed  conveyance  would 
be  good  under  the  laws  of  the  State  in  which  they  reside.® 
Nor,  on  the  other  hand,  will  it  avail  to  avoid  a  conveyance, 
that  the  parties  reside  in  another  State,  and  a  contract  or 
statute  there  is  defeated  by  it.^^  The  principle  is,  that  it  is 
competent  for  every  State  to  regulate  the  transmission  of  all 

*  £x  parte  Melbourn,  Law  Rep.  6  Ch.  Ap.  64,  69. 
'  Ante,  §  565. 

'  £x  parte  Melbourn,  supra;  Ordronaux  v,  Rey,  2  Sandf.  Ch.  83. 

*  Ordronaux  v.  Rey,  supra. 

*  Kendall  p.  Coons,  1  Bush,  580.  *  See  post,  §  584. 
^  1  Bishop  Mar.  &  Div.  §  404 ;  Nelson  v,  Groree,  84  Ala.  565. 

*  Watkins  v.  Holman,  16  Pet.  25. 

*  McDaniel  v,  Grace,  15  Ark.  465. 

'°  Lapice  t;.  Gereaudeau,  Walk.  Missis.  480. 
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property  within  its  dominions;  i  and  it  is  immemorial  usage  to 
adhere  to  this  right  in  respect  of  real  estate. 

§  576.  Dower.  —  Within  this  principle,  if  married  parties 
live  in  a  State  the  laws  of  which  do  not  give  dower  to  the  wife, 
but  the  husband  has  lands  in  another  State  whose  laws  do  give 
dower,  she,  on  his  death,  will  be  entitled  to  dower  in  the  latter 
State,  the  same  as  though  the  matrimonial  residence  had  been 
there. ^ 

§  677.  Contrary  to  Domestio  Policy.  — We  have  already 
seen,^  that,  if  the  property  relations  subsisting  between  the 
parties  in  the  State  which  they  leave  are  contrary  to  the  policy 
of  the  laws  of  the  State  to  which  they  transfer  their  domicil, 
they  will  not  be  recognized  in  the  latter.  What  would  be  re- 
quired by  the  Constitution  of  the  United  States  in  such  a  case, 
if  there  were  an  express  contract,^  we  need  not  pause  hero  to 
speculate.  The  language  generally  held  by  the  books  is,  that 
the  ordinary  rule,  according  to  which  the  foreign  law  has  eflFect 
in  the  domestic  tribunal,  proceeds  from  comity.^  But  comity 
plainly  could  not  require  the  recognition  of"  a  foreign  law  or 
foreign  rights  subversive  of  the  domestic  policy.  "  Comity," 
it  was  observed  in  the  Georgia  court,  adopting  the  doctrine  of 
Huberus,  ^'  makes  the  foreign  law  operative  only  as  long  as  it 
does  not  prejudice  any  power  or  right  of  the  domestic  sovereign 
and  his  citizens."  ^    And  Merrick,  C.  J.,  in  a  Louisiana  case 

*  McCoUum  V,  Smith,  Meigs,  342 ;  Frazier  v.  Moore,  11  Texas,  755 ; 
Vamum  v.  Camp,  1  Green,  N.  J.  826. 

*  Newcomer  v.  Orem,  2  Md.  297 ;  Duncan  v.  Dick,  Walk.  Missis.  281 ; 
Jones  i;.  Gerock,  6  Jones  £q.  190. 

»  Ante,  §  565.  *  Ante,  §  570. 

*  1  Bishop  Mar.  &  Diy.  §  876;  Blanchard  v.  Russell,  13  Mass.  1,  3,  6; 
Greenwood  r.  Curtis,  6  Mass.  858,  877;  West  Cambridge  v.  Lexington,  1 
Pick.  506 ;  Gardner  v.  Lewis,  7  Gill,  877 ;  Sallee  v.  Chandler,  26  Misso. 
124;  Groves  v,  Nutt,  13  La.  An.  117;  Beard  v.  Baaye,  7  B.  Monr.  133; 
Kendall  v.  Coons,  1  Bush,  530. 

'  Sanford  v.  Thomppon,  18  Ga.  554,  561.  To  the  like  effect,  or  as  con- 
firming the  general  proposition,  see  cases  cited  ante,  §  565 ;  also  Wilson  v, 
Carson,  12  Md.  54,  75,  76;  Prentiss  v.  Savage,  13  Mass.  20,  24;  Tappan 
V.  Poor,  15  MaM.  419,  422 ;  Ingraham  v.  Geyer,  13  Mass.  146 ;  Sidney  t;. 
White,  12  Ala.  728.    In  the  case  of  Mahomer  v.  Hooe,  9  Sm.  &  M.  247, 
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went  80  far  as  to  say :  '^  The  comity  of  nations  extends  only 
to  enforce  obligations,  contracts,  and  rights  under  those  pro- 
visions of  law  of  other  countries  which  are  analogous  or  simi- 
lar to  those  of  the  State  where  the  litigation  arises."  ^  Now, 
the  purpose  of  the  author  in  directing  so  accurately  and  care- 
fully the  reader's  attention  to  this  matter  is,  that  he  may  see 
how  impossible  it  is  for  this  familiar  doctrine  to  be  applied  in 
any  way  to  the  property  relations  of  married  parties  removing 
from  State  to  State  among  us.  In  England,  from  early  times, 
and  in  all  our  States  from  the  original  coming  of  white  men 
into  them,  it  has  been  the  policy  of  the  law  to  suffer  marrying 
parties  to  regulate  their  property  relations  as  they  choose ;  so 
that,  whatever  be  the  property  relations  with  which  married 
persons  enter  any  of  our  States,  it  is  scarcely  possible  those 
relations  should  be  in  conflict  with  the  policy  of  the  domestic 
law.2 

II.  Marriage  in  one  State  with  the  Intent  to  reside  in  another, 

§  578.  General  Dootrine.  —  When,  at  the  time  of  the  mar- 
riage, the  parties  contemplate  residing  in  another  State  than 
the  one  in  which  it  is  celebrated,  other  considerations  arise. 
In  legal  principle,  as  they  intend  to  spend  their  lives  under  the 
laws  of  another  State,  they  must  be  presumed  to  desire  that 

274,  Sharkey,  C.  J.  observed :  "  It  is  undoubtedly  true,  that  ever}'  State 
may  regulate  the  transfer  of  property  real  and  personal  within  its  limits, 
either  by  last  will  or  inter  vivos,'  because  all  property  must  be  bound  by  its 
laws.  The  necessary  result  of  sovereignty  is  a  power  to  regulate  and  bind 
property  according  to  prescribed  rules,  not  inconsistent  with  the  fundamental 
law  of  the  State.  ...  In  administering  foreign  laws,  courts  act  upon  the 
presumption  that  they  have  been  tacitly  adopted,  but  this  presumption  is 
only  to  be  indulged  in  the  absence  of  any  law  restraining  or  denying  their 
operation.  And  such  restraint  may  result  as  effectually  from  the  general 
scope  and  object  of  a  State  law  as  from  prohibitory  language.  The  pre- 
sumption must  of  necessity  cease  when  the  foreign  law  is  in  direct  conflict 
with  a  positive  prohibitory  law  of  a  State,  regulating  its  policy.*^ 

^'Hughes  V,  Klingender,  14  La.  An.  845. 

'  And  see  Beard  v.  Basye,  7  B.  Monr.  138,  144 ;  Scheferling  v,  Huffman, 
4  Ohio  State,  241. 
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their  property  rights  shall  at  once  be  governed  by  those  laws. 
Then,  if  they  go  to  the  other  State,  its  courts,  to  determine 
their  property  relations,  will  not  inquire  into  the  laws  of  the 
State  in  which  the  marriage  was  celebrated,  but  will  look  upon 
the  marriage  as  a  domestic  one.  In  the  State  in  which  it  took 
place,  if  the  parties  should  change  their  minds  and  not  go  into 
the  other  State,  doubtless  the  courts  would  take  no  cognizance 
of  their  original  intention.^  And  this  doctrine  of  principle  we 
shall  find  to  be  sustained  by  the  adjudications. 

§  579.  Contiiiiied — Compared  with  Statns  of  Marriage  —  "With 

Divorce.  —  Let  US  inspect  this  doctrine  more  minutely.  In  the 
author's  work  on  Marriage  and  Divorce  it  is  explained,  that,  if 
transient  persons  marry  in  one  of  our  States,  the  marriage  will 
be  deemed  valid  at  the  place  of  their  residence  if  it  is  so  at  the 
place  of  its  celebration,  and  the  reverse  if  it  is  invalid  at  the 
place  of  its  celebration  ;  while,  on  the  other  hand,  a  divorce  to 
be  universally  good  must  be  pronounced  by  the  courts  of  the 
parties'  domicil.^  In  other  words,  divorces  and  marriages  are 
governed  by  different  rules.  So,  under  our  present  head,  the 
property  rights  of  the  married  parties  are  distinguishable  from 
their  status  of  marriage.^  The  consequence  of  which  is,  that, 
in  considering  the  present  question,  we  are  required  to  look  to 
its  own  reasons,  and  avoid  being  misled  by  analogies  derived 
either  from  the  law  of  marriage  or  the  law  of  divorce.^ 

§  580.  Ante-nupUal  Contract.  —  Still,\  as  a  marriage  to  be 
everywhere  valid  must  be  valid  at  the  place  of  its  celebration, 
so  must  an  ante-nuptial  contract  as  to  property  rights  be  good 
in  the  place  where  it  is  entered  into  in  order  to  be  good  else- 
where;^ and,  in  like  manner,  if  it  is  there  invalid  it  is  the  same 

1  Ante,  §  566. 

>  1  Bishop  Mar.  &  Div.  §  351-853,  355  et  seq.  through  the  chapter;  2  lb. 
§  143-199  c,  755,  763. 

>  Vol.  I.  §  23-26 ;  1  Bishop  Mar.  &  Div.  §  14-19,  403. 404 ;  2  lb.  §  169- 
170  c,  and  many  other  places. 

«  1  Bishop  Mar.  &  Div.  §  404,  405,  407. 

'  De  Lane  r.  Moore,  14  How.  U.  S.  253 ;  Parks  v.  Willard,  1  Texas, 
350;  Dougherty  9.  Snyder,  15  S.  &  R.  84;  Bank  of  United  States  o.  Lee, 
13  Pet.  107 ;  O'Neill  o.  Henderson,  15  Ark.  235. 
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everywhere  else.^  This  is  the  genef'al  rule  applicable  equally 
to  other  contracts,  that  the  legality  of  a  contract  is  to  be  de- 
termined by  the  lex  loci  contractus?  But  this  doctrine  should 
be  considered  in  connection  with  the  explanations  which  will 
appear  in  the  next  section. 

§  581.  Continuod.  —  It  is  evident,  that,  if  a  contract  is  made 
in  one  State  to  be  performed  in  another,  and  it  would  be  un- 
lawful to  do  the  agreed  thing  in  the  State  where  the  contract 
is  made,  while  it  is  lawful  in  the  other  State,  in  which  the 
thing  is  to  be  done,  there  is  no  actual  or  attempted  violation  of 
the  laws  of  either  State  ;  hence  the  contract  is  good.^  In 
point  of  authority,  not  only  this  plain  proposition  is  sustainable, 
but  the  language  usually  employed  in  the  books  seems  to  carry 
us  almost  to  the  subversion  of  the  doctrine  of  the  last  section, 
as  applied  to  cases  in  which  the  performance  is  not  intended 
to  be  in  the  State  where  the  contract  is  made.  Thus,  Story 
says :  "  Where  the  contract  is,  either  expressly  or  tacitly,  to 
be  performed  in  any  other  place,  there  the  general  rule  is,  in 
conformity  to  the  presumed  intention  of  the  parties,  that  the 
contract,  as  to  its  validity^  nature,  obligation,  and  interpreta- 
tion, is  to  be  governed  by  the  law  of  the  place  of  performance."* 
In  a  general  way,  the  doctrine  thus  laid  down  is  plainly  correct ; 
and  it  is  in  the  common  form.    But,  as  to  the  mere  question  of 

'  1  Bishop  Mar.  &  Div.  §  402. 

'  Branley  v.  South-eastern  Railway,  12  C.  B.  N.  s.  63;  Kenagao.  Taylor, 
7  Ohio  State,  134;  De  Sobry  v.  De  Laistre,  2  Har.  &  J.  191 ;  McDougald 
D.  Ratherford,  30  Ala.  253 ;  Walker  o.  Forbes,  31  Ala.  9 ;  Carnegie  v.  Mor- 
rison, 2  Met.  381,  397 ;  Bulger  o.  Roche,  11  Pick.  36,  38 ;  Blanchard  v,  Rus- 
sell, 13  Mass.  1,  4;  Story  Confl.  Laws,  §  242. 

'  And  see  Andrews  v.  Pond,  13  Pet.  65,  68;  1  Bishop  Mar.  &  Div. 
§  402. 

*  Story  Confl.  Laws,  §  280.  And  see  Warder  p.  Arell,  2  Wash.  Va.  282 ; 
Dalton  V.  Murphy,  30  Missis.  59 ;  Bliss  v  Houghton,  16  N.  H.  90 ;  Smith 
V.  Smith,  2  Johns.  235,  242 ;  Thompson  o.  Ketcham,  4  Johns.  285 ;  Thomp- 
son 0.  Ketcham,  8  Johns.  189 ;  Sberrill  v.  Hopkins,  1  Cow.  103 ;  Hale  v. 
New  Jersey  Steam  Navigation  Co.,  15  Conn.  539;  Bliss  r.  Houghton,  13 
N.  H.  126 ;  Groddin  v.  Shipley,  7  B.  Monr.  575 ;  Broadhead  v.  Noyes,  9 
Misso.  56 ;  Dorsey  v.  Hardesty,  9  Misso.  157 ;  Sherman  v.  Gassett,  4  Oil- 
man, 521 ;  Ruggles  v.  Keeler,  3  Johns.  263. 
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validity,  this  expression  of  the  doctrine  seems,  to  the  present 
author,  to  be  too  broad.  If,  as  already  observed,  a  contract  is 
made  in  one  State  to  be  performed  in  another,  and  the  thing  is 
lawful  in  the  place  where  it  is  to  be  done,  but  the  doing  of  the 
thing  would  be  unl&wful  in  the  place  where  the  contract  is 
made,  there  is  no  violation,  actual  or  attempted,  of  the  laws  of 
either  locality.  Consequently  Story's  rule  is  correct  when 
applied  to  such  a  case.  Likewise,  if,  in  mere  matter  of  evi- 
dence, a  contract  is  entered  into  in  a  State  the  laws  of  which 
require  the  proof  of  it  to  be  in  writing,  to  be  performed  in  a 
State  where  parol  proof  is  sufficient,  it  will  be  sustained  in  the 
latter  State  though  made  by  parol.  But  where  the  laws  of  a 
State  forbid  and  render  void  all  contracts  not  entered  into  in 
a  particular  way,  it  is  difficult  to  see  how  the  courts  of  another 
State  can  hold  that  to  be  a  contract  which  was  a  mere  nullity 
in  the  place  where  made.^  Suppose  the  suit  to  enforce  the 
contract  is  brought  in  a  third  State,  —  can  the  courts  of  this 
State  pronounce  to  be  valid  a  form  of  undertaking  which  the 
laws  of  the  place  where  it  was  entered  into  held  to  be  a  mere 
nullity?  It  seems  to  the  author,  that,  in  the  nature  of  things, 
and  according  to  established  principles  of  our  jurisprudence, 
the  consent  of  the  mind,  which  is  an  essential  element  in 
every  contract,  must  be  a  lawful  consent ;  and  that  the  courts 
of  no  civilized  country  would,  as  a  general  rule,  and  in  the 
absence  of  some  necessity,  open  their  doors,  even  to  their  own 
subjects,  to  enforce  rights  resting  on  violations  of  the  laws  of  a 
friendly  State,  committed  in  the  latter  State  itself.^ 

§  582.  Continued.  —  But  whatever  may  be  thought  of  the 
query  thus  stated,  the  rule  as  to  the  interpretation  of  the 
contract  is  clear.  In  the  words  of  Thompson,  J.,  sitting 
in  the  Supreme  Court  of  the  United  States :  "  The  general 
rule  is  well  settled,  that  the  law  of  the  place  where  the  contract 

^  And  see  1  Bidhop  Mar.  &  Div.  §  366,  and  observations  of  Lord  Brougham 
in  Warrender  v.  Warrender,  2  CI.  &  F.  48&.  See  also  Reid  v.  Lamar,  1 
Strob.  Eq.  27. 

*  And  see  Paine  v,  France,  26  Md.  46 ;  and  the  cases  cit^  to  the  last 
section. 

461 


§  683  STATUTORY  MODIFICATIONS.  [Bk.  IH. 

is  made,  and  not  where  the  action  is  brought,  is  to  govern  in 
expounding  and  enforcing  the  contract ;  unless  the  parties 
have  a  view  to  its  being  executed  elsewhere,  in  which  case  it 
is  to  be  governed  according  to  the  law  of  the  place  where  it  is 
to  be  executed."  ^  Thus,  it  is  always  the 'course  in  the  courts 
of  our  own  State,  when  examining  marriage  articles  executed 
in  another  State,  with  no  special  reference  to  our  laws,  to  look 
into  the  laws  of  the  State  where  made  to  determine  their 
construction  and  effect. ^  And,  on  the  other  hand,  if  the  mar- 
riage and  the  marriage  articles  are  executed  in  one  State 
with  a  view  to  a  contemplated  removal  of  the  parties  to  an- 
other State,  the  contract  as  to  property  is  to  be  construed  with 
reference  to  the  laws  of  the  intended  domicil,  equally  whether 
the  controversy  arises  in  the  courts  of  the  State  in  which  the 
contract  was  made,  or  of  those  elsewhere,  or  whether  the  change 
of  domicil  in  fact  took  place  or  not.^ 

§  583.  No  Bzpreas  Contract.  —  Where  there  is  no  express 
contract,  as  well  as  where  there  is,  if  parties  are  married  in 
one  jurisdiction  intending  to  take  up  their  residence  in  another, 
they  are,  as  already  observed,  presumed  to  assume  matrimonial 
relations  with  reference  to  the  laws  of  the  latter,  and  those 
laws  will  govern  their  mutual  property  rights  when  they  enter 
the  new  jurisdiction.*  This  proposition  may  be  illustrated 
thus :  if,  as  we  have  already  seen,^  parties  are  married  in  a 
State  where  the  common  law  remains  unaltered  by  statute, 
intending  to  reside  •  there,  and  the  woman  has  an  article  of 
personal -property  in  her  possession,  the  ownership  of  this 
property  vests  instantly  in  the  husband,  and  it  does  not  revert 

1  Cox  r.  United  States,  6  Pet.  172,  202. 

*  Ordronauz  v.  Rey,  2  Sandf.  Ch.  83;  Peake  v.  Yeldell,  17  Ala.  636; 
McLeod  V.  Board,  30  Texas,  238;  Cole  v.  Broom,  Dudley,  S.  C.  7;  Cray- 
croff  V.  Morehead,  67  N.  C.  422 ;  Cook  o.  Kennerly,  12  Ala.  42 ;  O'Neill  o. 
Henderson,  16  Ark.  235 ;  Tatum  v.  Hines,  15  Ark.  180 ;  I^afitte  v.  Lawton, 
25  Ga.  305 ;  £x  parte  Melboum,  Law  Rep.  6  Ch.  Ap.  64. 

<  1  Bishop  Mar.  &  Div.  §  404;  Le  Breton  o.  Miles,  8  Paige,  261. 

*  1  Bishop  Mar.  &  Div.  §  404,  405 ;  Glenn  v.  Glenn,  47  Ala.  204 ;  Mason 
V,  Homer,  106  Mass.  116. 

*  Ante,  §  666. 
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to  the  wife  should  they  remoye  to  another  jurisdiction,  where  a 
contrary  law  prevails,  in  pursuance  of  a  subsequent  change  of 
purpose  ;  but,  if,  at  the  time  of  the  marriage,  they  intended  to 
make  their  home  in  the  other  jurisdiction,  and  did  so,  this 
property  will  always  remain  the  wife's,  never  vesting  in  the 
husband,  should  such  be  the  common  course  of  things  under 
statutes  prevailing  in  the  latter  State.^ 

m.  Some  Miscellaneous  Questions. 

§  584.  Real  Property  in  another  State.  —  We  have  already 
seen,  that  conveyances  of  real  estate  must  be  in  accordance 
with  the  laws  of  the  State  in  which  it  is  situated,  whatever  be 
the  domicil  of  its  owners  ;  and  it  is  familiar  doctrine,  that,  in 
other  respects,  it  is  governed  by  the  lex  rei  sitce,  while  personal 
property  is  governed  by  the  lex  domicilii.  If,  then,  the  laws 
of  two  States  differ,  and  married  parties  live  in  one  of  them 
and  own  real  property  in  the  other,  what  is  the  consequence  ? 
Of  course,  in  the  State  in  which  the  land  is  situated,  the  laws 
of  this  State  must  control,  not  only  the  transfers  of  this  prop- 
erty, but  all  litigation  concerning  it ;  every  thing,  in  short,  the 
same  as  though  the  owners  resided  there  ;  and,  if  the  question 
presents  any  difficulty,  it  relates  to  the  consequences  in  the 
State  in  which  the  parties  reside.  As  to  this  question,  we  are 
not  much  enlightened  by  direct  decisions.  In  Vermont  it  has 
been  held,  that,  after  the  death  of  a  wife,  moneys  which  she 
had  received  for  the  rent  of  lands  lying  in  another  State,  and 
not  reduced  to  possession  by  her  husband  in  Vermont,  who 
there  treated  them  as  her  separate  property,  will  be  regarded 
as  assets  from  her  estates,  though  no  proof  is  given  that  by 
the  laws  of  the  other  State  she  could  receive  this  income  to 
her  separate  use.  Pierpont,  C.  J.,  observed:  "Upon  the 
merits  of  the  bill  we  are  satisfied  from  the  testimony,  that  the 
money  that  the  orator  received  from  Juliette  P.  Howe,  the  wife 

*  Mason  v.  Fuller,  86  Conn.  160;  Land  v.  Land,  14  Sm.  &  M.  99;  Car- 
roll V.  Renich,  7  Sm.  &  M.  798. 

*  Ante,  §  575. 
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of  the  said  Poster  Y.,  and  for  which  the  note  was  given,  pay- 
able to  her,  was  the  separate  property  of  the  said  Juliette,  re- 
ceived as  the  rent  of  a  farm  she  owned  in  Wisconsin.  This 
farm  was  willed  to  her  by  her  father,  and  she  had  received  the 
rent  thereof  for  many  years,  without  interference,  or  claim, 
on  the  part  of  her  husband.  Whether  the  law  of  Wisconsin 
is  the  same  as  in  this  State  in  respect  to  the  right  of  the  wife 
to  the  income  of  her  separate  estate  does  not  appear ;  but,  from 
the  facts  developed  in  this  case,  we  feel  at  liberty  to  infer  that 
by  the  law  of  that  State  the  wife  is  entitled  to  the  rent  of  her 
real  estate ;  at  all  events  so  long  as  she  controls  it,  collects  the 
rent,  and  holds  the  rent  as  her  own  separate  property,  as  in 
this  case,  it  must  be  regarded  as  her  own  property  in  this 
State,  which  her  husband  has  not  reduced  to  possession.^'  ^ 

§  585.  Contdnaed — How  in  Principle.  —  If  we  look  at  this 
question  in  the  light  of  principle,  we  shall  find  the  rules  plain 
which  ought  to  guide  the  courts,  though  it  is  impossible  to  say 
in  advance  to  what  extent  the  courts  will  hereafter  follow  them. 
The  discussions  of  our  last  sub-title  have  taught  us,  that,  if 
parties  at  the  time  of  their  marriage  intend  to  reside  in  another 
State,  then  go  into  the  other  State  with  their  property,  the 
courts  of  this  other  State  where  they  afterward  reside  will 
regard  this  property  as  having  never  been  affected  by  the  law 
of  the  State  whence  it  came.  If  the  woman  had  a  watch  at 
her  belt,  which  by  the  laws  of  the  State  where  the  marriage 
took  place  vested  in  the  husband  as  a  consequence  of  the  mar- 
riage, still,  if  by  the  laws  of  the  State  where  they  intended  to 
reside  and  do  reside  this  property  would  not  vest  in  him  on  a 
marriage  there  celebrated,  the  courts  will  refuse  to  suffer  the 
foreign  law  to  overturn  the  domestic  rule.  In  like  manner, 
and  on  exactly  the  same  reason,  if  parties  who  never  lived  in 
the  foreign  State  and  were  not  married  there,  but  have  always 
resided  in  the  State  whose  protection  they  invoke,  bring  into 

>  0111  V.  Cook,  42  Yt.  140,  148.  And  see  Steinman  v.  Ewing,  7  Wright, 
Pa.  63 ;  Worthington  v.  Hanna,  23  Mich.  630 ;  Shacklett  v,  Polk,  4  Heisk. 
104;  Smith  o.  McAtee,  27  Md.  420;  Hill  v.  W>iin,  4  W.  Va.  453;  Allen 
V,  Hightower,  21  Ark.  316. 
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the  State  of  their  residence  property  which  by  the  general  law 
of  this  State  is  the  wife's  and  not  the  husband's,  or  is  the 
husband's  and  not  the  wife's,  the  courts  of  this  State  should 
adjudge  the  ownership  to  be  as  dictated  by  their  own  law, 
whatever  may  be  the  law  of  the  foreign  State ;  for,  in  these 
circumstances,  as  in  those  which  are  embraced  within  our 
last  sub-title,  the  parties,  by  residing  in  the  latter  State,  indi- 
cate their  own  wish  to  have  their  property  relations  regulated 
by  its  laws.  The  case  is  not  like  the  ordinary  one  of  parties 
coming  into  a  State  with  property  which  had  vested  in  one  or 
the  other  of  them  under  a  foreign  law  to  which  they  owed 
allegiance,  and  by  whose  rules  they  are  presumed  to  have 
chosen  to  be  governed. 

§  586.  Penonal  Property.  —  When  personal  property  is 
brought  to  our  own  State  from  another,  by  persons  residing  in 
our  State,  it  is  perfectly  plain  that  the  laws  of  the  domicil  are 
the  ones  to  determine  to  which  of  the  parties  it  belongs.^  And 
here,  unlike  the  rule  as  to  real  estate,  it  is  so  even  in  the  State 
where  the  personal  property  is  situated  .^  The  latter  rule,  how- 
ever, is  not  quite  universal.  Thus  it  was  laid  down  in  Mary- 
land, that,  if  husband  and  wife  reside  in  another  State,  the 
laws  of  which  differ  from  the  Maryland  laws,  this  fact  does 
not  necessarily  take  from  her  their  protection  as  to  her  separate 
property.  "  The  courts  of  our  State,"  said  Grain,  J.,  "  have 
perfect  jurisdiction  over  all  personal  property  as  well  as  real 
within  its  limits,  belonging  to  the  wife,  and  they  have  a  right 
to  protect  both  from  the  debts  of  the  husband.  If,  therefore, 
our  legislative  enactment  in  regard  to  the  wife  and  the  laws  of 
Illinois  conflict,  it  cannot  be  made  a  question  in  our  own  courts 
which  shall  prevail.  '  Where  there  is  no  constitutional  barrier, 
we  are  bound  to  observe  and  enforce  the  statutory  provisions 
of  our  own  State.' "  * 

*  McLean  v.  Hardin,  3  Jones  £q.  294. 

•  Craycroff ».  Morehead,  67  N.  C.  422. 

'  Smith  V,  McAtee,  27  Md.  420,  438.     See  Davis  v.  Zimmerman,  17 
Smith,  Pa.  70. 
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§  587.  Conoiiuion.  —  It  would  be  easy  to  extend  this  chapter 
somewhat  further ;  but,  on  the  whole,  considering  the  state  of 
the  decisions,  and  considering  that  the  subject  itself  belongs 
quite  as  much  to  the  distinct  topic  of  the  conflict  of  laws  as 
to  that  of  the  law  of  married  women,  it  is  deemed  best  ibe 
chapter  should  close  here. 
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CHAPTER  XLVI. 

THINGS  SPECIAL  TO  INDIVIDUAL  STATES. 

§  588.  Purpose  of  this  Chapter.  —  The  purpose  of  tliis  chap- 
ter is  to  bring  to  view  a  variety  of  things  relating  to  the  States 
respectively,  not  of  a  sort  to  be  advantageously  introduced  into 
the  foregoing  discussions  of  this  volume.  Among  these  things 
are  the  leading  provisions  of  the  statutes  of  each  of  the  States, 
as  they  stand  in  the  latest  books  of  statutes  accessible  at  the 
time  when  these  sheets  go  to  press.  And  there  are  some  pe- 
culiarities in  the  unwritten  law  of  some  of  the  States,  to  which 
attention  will  be  also  directed.  Connected  with  these  things, 
more  or  less  references  to  the  decisions,  and  statements  of 
points  adjudged,  will  be  made.  But  the  reader  will  best  see 
the  purpose  of  this  chapter,  when  he  comes  to  examine  what 
is  done  in  it.  No  considerate  practitioner  will  fully  rely  upon 
it  as  a  complete  or  even  accurate  exposition  of  the  laws  of  his 
own  State ;  because  it  does  not  claim  to  be  full,  and  because  it 
is  impossible  it  should  be  made  absolutely  free  from  errors. 
Every  practitioner  must,  on  every  subject  before  him,  consult 
the  statutes,  digests,  and  reports  of  his  own  State. 

§  589.  Uses  of  the  Chapter.  —  At  the  same,  time,  by  the  help 
of  this  chapter,  and  of  the  Index  at  the  end  of  the  volume, 
the  reader  will  be  able  to  compare  the  laws  of  bis  own  State 
with  those  of  other  States,  and  to  see  how  far  the  decisions  in 
other  States  should  be  operative  in  his  own.  Moreover  he  will 
be  referred  to  places  in  this  work  in  which  statutes  like  his 
own  are  discussed,  and  references  are  made  to  relevant  ad- 
judications of  courts  in  other  States.  And  some  help  will  be 
given  in  respect  of  the  views  of  his  own  courts,  and  the  doc- 
trines which  ought  there  to  prevail. 

§  590.  Order  of  the  Chapter.  —  The  States  will  be  approached 
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in  their  alphabetical  order.  As  a  general  rule,  the  several 
topics,  under  each  State,  will  be  taken  up  in  the  order  of  the 
foregoing  chapters  of  this  volume.  Exceptions  to  this  rule 
will  appear,  but  they  will  be  plain  to  the  eye  of  the  reader,  and 
will  not  embarrass  him.  The  consequence  is,  that  the  several 
statutory  provisions  in  each  State  will  not,  in  general,  occupy 
the  order  which  they  do  in  the  statute,  book  of  the  State.  If 
they  did,  a  leading  object  of  this  chapter,  which  is  to  enable 
the  reader  to  compare  the  provisions  of  his  own  statutes  with 
those  of  other  States,  would  be  greatly  impeded  ;  for  to  hunt 
through  all  the  statutes  of  all  the  States,  when  each  is  in  a 
dijBferent  order  from  all  the  rest,  would  be  a  work  laborious 
in  the  extreme.  By  the  help  of  this  uniform  order,  and  the 
headings  to  the  sections,  the  reader  will  be  able  to  look  rapidly 
through  the  States  for  any  point  after  which  he  is  in  search. 
Or,  by  the  aid  of  the  Index,  he  can,  not  only  do  this,  but  find 
connected  and  illustrative  things  besides. 

Alabama, 

• 

§591.  Its  Unwritten  Law.  —  The  common-law  and  equity 
doctrines,  prevailing  in  England  and  our  States  generally,  con- 
stitute the  unwritten  law  of  Alabama  as  to  married  women. 
One  unimportant  peculiarity,  as  to  a  wife's  remainder  in  chat- 
tels, was  mentioned  in  our  first  volume,^  and  possibly  there 
may  be  one  or  two  others  pf  the  like  trivial  sort ;  but,  on  the 
whole,  the  doctrines  of  the  Alabama  unwritten  law  on  this  sub- 
ject are  quite  in  accord  with  what  are  generally  maintained 
elsewhere. 

§  592.  Constitutional  Provision.  —  The  Constitution  of  1867 
has  the  following  provision  :  "  The  real  and  personal  property 
of  any  female  in  this  State,  acquired  before  marriage,  and  all 
property,  real  and  personal,  to  which  she  may  afterwards  be 
entitled  by  gift,  grant,  inheritance,  or  devise,  shall  be  and  re- 
main the  separate  estate  and  property  of  such  female,  and  shall 
not  be  liable  for  any  debts,  obligations,  and  engagements  of  her 

»  Vol.  I.  §  77. 
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husband,  and  may  be  devised  or  bequeathed  by  her,  the  same 
as  if  she  were  Kfeme  sole,^'  ^ 

§  593.  History  of  Legislatiozi.  —  Almost  all  the  legislation  on 
this  subject  was  had  previously  to  the  adoption  of  this  consti- 
tutional provision.  Passing  by  some  acts  which  came  short  of 
the  full  consummation,  '^  the  first  statute,"  it  is  said  in  Brick- 
nell's  Digest,^  "  creating  a  separate  estate  in  the  wife,  in  prop- 
erty held  by  her  at  the  time  of  the  marriage,  or  subsequently 
accruing  to  her,  was  passed  March  1, 1848,^  and  declared  that 
all  property  lield  by  a  woman  at  her  marriage,  or  subsequently 
acquired  by  her,  should  be  esteemed  her  separate  estate,  ex- 
pressly excluding  the  rights  of  her  husband.  The  statute 
contained  no  clause  restraining  her  power  of  alienation,  or 
anticipation,  or  providing  a  mode  of  alienation,  and  was  silent 
as  to  the  rights,  powers,  or  duties  of  her  husband.  This 
statute  was  followed  by  an  amendment  (Pamph.  Acts  1849-50, 
p.  63),  of  which  the  Code  is  a  substantial  re-enactment,  vesting 
the  property  in  the  husband  as  trustee,  and  providing  the  mode 
of  alienating  it."  • 

§  594.  Past  Transaotions  ^ — Ibdating  Maniages.^  —  ^'  The  sepa- 
rate estate  of  a  married  woman,  acquired  subsequently  to  the  first 
of  March,  1848,  from  and  after  the  time  this  Code  goes  into 
operation,  is  subject  to  all  the  rules,  regulations,  and  limitations 
contained  in  this  article,  for  the  regulation  of  the  separate 
estate  of  married  women."®  "The  provisions  of  this  article 
take  effect  and  are  operative  on  the  estates  of  all  married 
women,  who  have  been  married,  or  have  received  property  by 
descent,  gift,  or  otherwise,  since  the  first  of  March,  1848."  ^ 

1  Const,  of  1867,  art.  14,  §  6. 

«  2  Bricknell  Dig.  90. 

'  Referring  to  Pamph.  Acts  1847-8,  p.  79. 

*  Ante,  §  28-63.  »  Ante,  §  54-66. 

«  Code  of  1867,  §  2382  (1993). 

7  lb.  §  2388  (1997).  Consult,  on  the  subject  of  the  text,  Kidd  v.  Mon- 
tague, 19  Ala.  619;  Sterns  r.  Weathers,  30  Ala.  712;  Anderson  v.  Ander- 
son, 37  Ala.  683 ;  Sharp  r.  Burns,  35  Ala.  653 ;  Irvine  v,  Armistead,  46  Ala. 
363. 
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§  595,  Wlmt  Property.^ — "  All  property  of  the  wife,  held  by 
her  preyious  to  the  marriage,  or  which  she  may  become  entitled 
to  after  the  marriage  in  any  manner,  is  the  separate  estate  of 
the  wife,  and  is  not  subject  to  the  payment  of  the  debts  of  the 
husband."  ^  If,  under  the  old  law,  a  husband  and  wife  should 
sell  her  lands,  and  take  a  note  payable  to  him,  this  note  would 
be  his,  and  not  hers,  in  the  absence  of  an  agreement  to  the 
contrary.^  But  under  this  Alabama  statute,  if  the  wife's 
eommon-law  lands,  acquired  before  the  statute  was  passed,  are 
sold  in  this  way,  the  note  is  the  wife's  separate  property,  sub- 
ject to  his  life  interest  in  it,  to  the  same  extent  as  in  the  lands 
before  they  were  sold.  The  sale  has  converted  her  reversion 
in  the  lands  to  personal  estate,  and  this  is  property  which  she 
has  ^'  become  entitled  to  after  the  marriage."  ^  If  lands  are 
conveyed  to  the  wife,  the  deed  need  not  specify  that  they  are 
for  her  ''  sole  and  separate  use,"  in  order  to  make  them  sepa- 
rate estate  under  this  statute.^  Yet,  should  the  deed  contain 
these  words,  which  are  the  appropriate  words  to  create  a  sepa- 
rate estate  in  equity^  the  estate  will  not  be  equitable,  but  statu- 
tory ;  ^  or,  at  least,  it  may  be  statutory .^ 

§  596.  Aconmulationfl  and  Znoreaae.^  — ^*  Property  thus  belong- 
ing to  the  wife  vests  in  the  husband  as  her  trustee,  who  has 
the  ri^t  to  manage  and  control  the  same,  and  is  not  required 
to  account  with  the  wife,  her  heirs,  or  legal  representatives,  for 
the  rents,  income,  and  profits  thereof ;  but  such  rents,  income, 
and  profits  are  not  subject  to  the  payment  of  the  debts  of  the 
husband."  ^  It  seems  to  be  the  intention  of  this  provision  to 
vest  the  income  of  the  wife's  separate  estate  in  the  husband, 

1  Ante,  §  74-93.  •  Code  of  1867,  §  2371  (1982). 

>  Vol.  I.  §  606. 

*  Sessions  v.  Sessions,  33  Ala.  622.  And  see  Carter  v.  Owens,  41  Ala. 
217. 

*  Ante,  §  92.  <  See  ante,  §  197,  note,  498. 

'  Molton  V.  Martin,  43  Ala.  661.  And  see  Stone  v,  Grazzam,  46  Ala. 
269,  275.  See,  also,  on  the' general  snbject  of  this  section,  Groode  v.  Long^ 
mire,  36  Ala.  668 ;  Sharp  e.'Bums,  36  Ala.  663 ;  Smilie  v.  Siler,  36  Ala.  88 ; 
Fisk  V.  Stnbbs,  80  Ala.  836. 

*  Ante,  §  94-98.  •  Code  of  1867,  §  2372  (1983). 
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as  his  own  property  freed  from  the  tmst,  while  the  trust  still 
attaches  to  the  corpus.  At  the  same  time,  such  income  is 
distinguished  from  the  other  property  of  the  husband,^  by  not 
being  liable  for  his  debts.  But  the  court  seems  to  have  fluctu- 
ated a  little  on  the  construction  of  this  statute,  and  the  author 
does  not  mean  to  assert  that  the  view  thus  stated  is  correct.^ 
Still,  in  one  case,  Stone,  J.,  observed :  ^^  We  have  repeatedly 
held, — too  often  for  the  subject  now  to  be  open  to  controYei:sy, 
—  that,  under  this  clause,  the  husband  becomes  the  owner  of 
the  rents,  income,  and  profits  of  the  wife's  estate."  ^  The 
effect  of  the  constitution  on  this  question  we  shall  consider 
further  on.* 

§  597.  Bxompt  from  Graditon.^ — If  one  of  the  views  suggested 
in  the  last  section  is  correct,  the  present  Code  simply  adheres, 
as  to  the  income,  to  the  policy  of  the  earlier  statute  of  1846 
now  superseded.  That  statute  made  property  which  the  hus- 
band should  receive  from  his  wife  liable  to  her  ante-nuptial 
debts,  but  exempted  it  from  liability  for  his  ante-nuptial  debts, 
not  his  post-nuptial  ones.  It  did  not  create  in  her  a  separate 
estate.^ 

§  598.  Ownership  and  Tnuitaaahip.  ^  —  Under  this  head,  sev- 
eral provisions  of  the  Code  should  be  grouped :  first,  the  one 
quoted  in  our  section  before  the  last ;  secondly,  coming  after  a 
direction  as  to  the  sale  of  the  separate  estate  are  the  following 
words :  ^^  The  proceeds  of  such  sale  is  the  separate  estate  of 
the  wife,  and  may  be  reinvested  in  other  property,  which  is 
also  the  separate  estate  of  the  wife ;  or  such  proceeds  may  be 
used  by  the  husband  in  such  manner  as  is  most  beneficial  for 
the  wife ;  husband  and  wife  cannot  contract  with  each  other 
for  the  sale  of  any  property."  ^    Thirdly,  ^'  The  husband  has 

•  »  Ante,  §  107. 
'  Ante,  $  96,  and  the  cases  there  dted ;  Dent  v.  Slongh,  40  Ala.  518 ; 
Boynton  v.  Sawyer,  36  Ala.  497 ;  Pickens  o.  Oliver,  29  Ala.  528 ;  Muiphree 
9.  Singleton,  87  Ala.  412 ;  Whitman  v.  Abemaihy,  83  Ala.  154. 

*  Waifield  e.  Kavesies,  38  Ala.  518,  523.    8ee  post,  §  598. 

*  Post,  §  600.  *  Ante,  §  107-109. 

*  Maynard  v.  Williams,  17  Ala.  676.  '  Ante,  §  110-114. 

*  Code  of  1867,  §  2374  (1985). 

471 


§  699    .  STATUTORY  MODIFICATIONS.  [Bk.  IH. 

power  to  receive  property  coming  to  his  wife,  or  to  which  she 
is  entitled ;  and  his  receipt  therefor  is  a  full  discharge,  in 
law  and  equity."  ^  Fourthly,  "  If  the  husband  of  any  married 
woman,  having  a  separate  estate,  from  imbecility,  intemperance, 
or  from  any  other  cause,  becomes  incapable  of  or  unfit  for  the 
discreet  management  and  control  of  such  separate  estate,  the 
wife,  by  her  next  friend,  may,"  in  a  way  pointed  out,  have  him 
removed ;  "  and  thenceforward  the  wife  shall  have  the  same 
control  over  her  estate,  and  the  rents,  issues,  and  profits  thereof, 
as  if  she  were  2ufeme  %ole^  and  may  sue  and  be  sued  in  her  own 
name ;  but  the  husband  is  not  liable  for  her  acts  or  contracts."  ^ 
§599.  Continued — How.  interpreted.  —  It  is  perceived  that 
these  provisions  embody  rules  quite  different  from  any  which 
are  known  under  the  unwritten  law.  As  once  observed  by 
Stone,  J. :  "  Property  held  by  the  wife,  either  under  the  Act 
of  1850,  or  under  the  Code,  cannot  be  said  to  be  the  separate 
estate  of  the  wife  in  its  broadest  sense.  The  following  are  the 
arguments  in  support  of  this  proposition  :  First.  The  law 
points  out  the  mode  for  the  sale  and  conveyance  of  such  es- 
tate ;  and,  although  there  is  nothing  in  either  statute  which  is 
positively  restrictive  of  other  modes  of  conveyance,  still  the 
civil  disabilities  under  which  the  wife  labored  at  common  law, 
and  the  utter  inutility  of  the  clause  if  we  give  it  any  other 
construction,  induce  us  to  regard  this  as  an  enabling  clause, 
which,  to  eflFect  a  conveyance  of  title,  must  be  conformed  to. 
Secondly.  The  Act  of  1850,  and  the  Code,  give  to  the  husband 
the  right  to  manage  and  control  the  property  of  the  wife,  with- 
out liability  to  account  with  the  wife,  her  heirs,  or  legal  repre- 
sentatives, for  the  rents,  income,  or  profits  thereof."  ^  Still, 
the  husband's  power  to  control  the  property  is  strictly  construed 
by  the  courts.  He  is  not,  for  example,  permitted  to  submit  4;o 
arbitration  a  question  relating  to  the  <?07yu«  of  the  separate 
estate ;  the  submission  must  be  made  by  her.^    That  he  is  in- 

1  lb.  §  2376  (1U86). 

>  Code  of  1867,  §  2388  (1994).  2384  (1995). 

>  Warfield  r.  Ravesies,  38  Ala.  518,  523 ;  ante,  §  596. 
«  Sampley  o.  Watson,  43  Ala.  377. 
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temperate  and  adulterous  is  not  deemed  cause  for  removing 
him,  so  long  as  he  is  competent  to  transact  the  business.^ 
Other  points  relating  to  the  subject  of  this  section  will  appear 
in  the  cases  referred  to  in  the  note.^ 

§  600.  Contixiued — Whether  Constitutional.  —  The  section  of 
the  constitution,  already  quoted,^  was  passed  subsequently  to 
the  enactment  of  these  provisions  of  statute.  It  makes  the 
wife's  property  her  "  separate  estate."  Now,  it  is  quite  in 
accord  with  the  idea  of  a  "  separate  estate  "  that  there  should 
be  a  trustee,  and  even  that  the  trusteeship  should  be  in  the 
husband.^  So  far,  therefore,  as  the  Code  makes  the  husband 
the  wife's  trustee,  and  leaves  the  beneficial  use  in  her,  it  is  not 
in  conflict  with  this  constitutional  provision.  But,  on  princi- 
ple (the  author  is  not  able  to  refer  to  any  authority),  if  it  is 
truly  construed  as  vesting  the  accretions  and  use  of  the  separate 
estate  in  the  husband,^  it  is,  notwithstanding  such  accretions 
and  use  are  exempt  from  his  debts,  a  plain  violation  of  the 
constitution.  This  may  be  illustrated  by  the  operation  of 
the  Code  on  the  wife's  real  estate.  The  common  law  gives  the 
husband  the  use  of  it  for  his  life,  but  reserves  the  reversion  in 
her.  The  Code  leaves  it  exactly  so  in  eiBfect,  merely  changing 
some  points  of  form.  It  does  not  make  it,  as  Stone,  J.,  well 
observed  in  a  passage  quoted  from  in  the  last  section,  her 
'^  separate  estate ; "  but  the  constitution,  coming  after,  consti- 
tutes it  such,  and  is  therefore  in  conflict  with  the  Code,  which, 
to  the  extent  of  the  conflict,  it  supersedes. 

§  601.  Conveyances.^  —  "  The  property  of  the  wife,  or  any 
part  thereof,  may  be  sold  by  the  husband  and  wife,  and  con- 
veyed by  them,  jointly,  by  instrument  of  writing,  attested  by 
two  witnesses."  ^     So  long  as  the  husband  remains  the  trustee 

»  Bryan  v.  Bryan.  35  Ala.  290. 

*  Hall  r.  Creswell,  46  Ala.  460;  Marsh  v.  Marsh,  43  Ala.  677;  Wilkin- 
son 0.  Cheatham,  45  Ala.  337 ;  Robison  v,  Robison,  44  Ala.  227 ;  ante, 
§113. 

'  Ante,  §  592.  *  Tol.  I.  §  795,  796.  800-803. 

*  Ante.  §  596.  •  Ante,  §  162-200. 
7  Code  of  1867,  §  2373  (1984). 
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of  the  wife,  her  separate  estate  can  be  conveyed  only  by  the 
joint  act  of  the  two.^  Even  the  contract  of  the  wife  to  sell  her 
statutory  estate,  made  without  the  concurrence  of  her  husband, 
is  void  .2 

§  602.  Charging  In  Bqnity.^  —  The  wife,  in  Alabama,  may 
charge  her  separate  estate  in  equity,  the  same  as  in  our  other 
States  generally.  As  to  the  equitable  estate,  l^e  power  is  com- 
plete,  except  as  she  may  be  restrained  by  the  deed  of  settle- 
ment.^ To  make  the  charge,  words  expressing  the  intent  are 
not  required ;  as,  if  a  woman  signs  a  promissory  note  jointly 
with  her  husband,  for  the  payment  of  his  debt,  her  intent  to 
charge  her  separate  estate  will  be  presumed.^  In  like  manner, 
the  equitable  separate  estate  is  bound  by  the  wife's  covenants 
in  a  deed  executed  by  herself  and  husband  in  her  behalf.  "  A 
married  woman,"  said  A.  J.  Walker,  C.  J.,  ^^  is  regarded  in 
equity,  so  far  as  her  separate  estate  created  by  contract  is 
concerned,  as  a  feme  %ole^  and  she  may  bind  her  separate  es- 
tate by  any  contract  by  which  she  could  bind  herself  if  sole 
and  unmarried.  The  power  of  the  wife  to  bind  her  separate 
estate  by  the  covenants  of  a  deed  is  evidently  asserted  in  the 
general  principle."  ®  In  some  respects,  and  as  to  the  statutory 
estate,  the  doctrine  would  seem  to  be  not  very  accurately  de- 
fined.^ 

§603.  ContFRot.^ — "By  the  common  law,"  said  R.  W. 
Walker,  J.,  in  one  case, "  a  married  woman  can  neither  sue  nor 
be  sued  alone,  and  all  contraots  made  by  her  are  void.  These 
disabilities  of  coverture  the  Code  modifies,  but  does  not  destroy. 
Beyond  its  express  provisions,  married  women  are  no  more 

1  Warfield  v.  Ravesies,  38  Ala.  518 ;  Ellett  v.  Wade,  47  Ala.  456. 

•  Alexander  v.  Saulsbuiy,  87  Ala.  375 ;  poat,  §  603. 
»  Ante.  §  201-213. 

«  Vol.  I.  §  869,  note. 

•  Nunn  V.  Oivhan,  45  Ala.  370. 

•  Gunter  v,  WiUiamB,  40  Ala.  561,  572,  573. 

7  Walker. 9.  Smith,  28  Ala.  569;  Bradford  o.  Greenway,  17  Ala.  797; 
Hooper  v.  Smith,  23  Ala.  639 ;  Mulhall  v.  Williams,  32  Ala.  489 ;  Pollard  o. 
Cleaveland,  43  Ala.  102. 

•  Ante,  §  230-252. 
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suijuri%  than  they  were  before  its  adoption.  Hence  it  follows 
(so  far,  at  least,  as  a  court  of  law  is  concerned),  that  a  married 
woman  has  no  legal  capacity  to  contract  in  relation  to  her  sep- 
arate estate,  except  for  the  purpose,  and  in  tiie  manner,  pro- 
vided by  the  statute ;  and,  as  a  sale  of  such  separate  estate, 
made  by  the  wife  alone,  without  the  concurrence  of  the  hus- 
band, is  unauthorized  by  the  statute,  every  such  contract  of 
sale  is  void ;  and,  being  void,  it  can  form  no  foundation  for  a 
suit  at  law  in  the  name  of  the  wife."  ^ 

§  604.  Wife's  Ante-nuptial  Debte.^  —  <^  The  husband  is  not 
liable  for  the  debts  of  the  wife,  contracted  before  marriage ; 
but  she  may  be  sued  alone,  and  her  separate  estate  is  liable  to 
the  satisfaction  thereof,  as  if  she  were  an  unmarried  woman."  ' 

§  606.  Post-nuptial  Dealings  togetber.^  —  '^  Husband  and  wife 
cannot  contract  with  each  other  for  the  sale  of  any  property."  ^ 
Notwithstanding  this  provision,  a  husband  may  make  gifts  and 
conveyances  of  personal  and  real  estate  to  and  for  the  benefit 
of  his  wife.® 

§  606.  Free  Trader .^ — It  has  been  for  a  long  time  customary 
in«this  State  for  the  legislature,  on  special  application  made,  to 
pass  private  acts  constituting  particular  married  women  named, 
free  dealers.  For  example,  Feb.  16,  1871,  it  was  enacted, 
^'  That  the  following  persons  be,  and  are  hereby  declared,  free 
dealers  [here  follow  the  names  of  sixty«one  married  females], 
may  sue  and  be  sued,  contract  and  be  contracted  with,  and 
carry  on  business  on  their  own  account,  dispose  of  any  real 

>  Alexander  9.  Sankbary,  37  Ala.  376,  377. 
'  Ante,  §  306-326. 

*  Code  of  1867,  §  2370  (1981) ;  Bladdeo  e.  Gilmer,  40  Ala.  637 ;  Zachary 
V,  Cadenhead,  40  Ala.  236.  See  Carry  v.  Shrader,  19  Ala.  831 ;  Haygood 
0.  Hairis,  10  Ala.  291. 

«  Ante,  §  366-377. 

*  Code  of  1867,  §  2374  (1986);  ante,  §  698;  Reel  v.  Oyerall,  39  Ala. 
138 

*  Goree  v.  Walthall,  44  Ala.  161 ;  Goodripli  v.  Goodxich,  44  Ala.  670; 
Stone  9.  Gaazam,  46  Ala.  269 ;  Johnson  p.  West,  43  Ala.  689 ;  Fisk  o. 
Stobbfl,  30  Ala.  336. 

7  Ante,  §  628-632. 
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estate,  and  make  titles  to  the  same  in  their  own  name,  as  if 
they  were  femes  sole;  may  acquire  and  hold  property  in  their 
own  name,  and  dispose  of  the  same ;  provided  each  of  the 
above  parties  make  a  record  of  the  same,"  in  a  manner  pointed 
out.^  Not  all  these  statutes  are  in  this  exact  form.  A  partic- 
ular exposition  of  them  is  not  desirable.^ 

§607.  Disposition  by  "Wm.^  —  *' Married  women  may,  by 
last  will  and  testament,  dispose  of  their  separate  estate."  ^ 
The  wife's  estate  "  may  be  devised  or  bequeathed  by  her,  the 
same  as  if  she  were  e^feme  «oZe."^ 

§  608.  Support  of  Family.  —  "  For  all  contracts  for  articles 
of  comfort  and  support  of  the  household,  suitable  to  the  degree 
and  condition  in  life  of  the  family  and  for  which  the  husband 
would  be  responsible  at  common  law,  the  separate  estate  of  the 
wife  is  liable,  to  be  enforced  by  action  at  law  against  the  hus- 
band alone,  or  against  the  husband  and  wife  jointly  [and  if  the 
action  is  against  the  husband  alone,  and  if  it  be  shown  to  the 
court  that  he  resides  out  of  the  State,  or  if  against  the  hus- 
band and  wife  jointly,  and  they  or  either  of  them  reside  out  of 
the  State,  the  court  at  the  return  term  of  the  writ  must  direct 
the  clerk  to  cause  a  notice  of  the  suit  to  be  advertised  for  four 
successive  weeks  in  a  newspaper  published  nearest  to  the  court 
house  of  such  county  where  such  order  is  obtained,  and  a  copy 
to  be  sent  to  the  post-office  when  known,  or  when  it  can  be 
ascertained,  nearest  to  the  residence  of  such  non-resident  de- 
fendant, and  the  cause  shall  proceed  as  if  summons  and  com- 
plaint had  been  served  on  the  defendants.]  "  ^  "  If  suit  is 
brought  against  the  husband  alone,  upon  any  such  contract,  and 
execution  is  returned  '  not  satisfied,'  the  separate  estate  of  the 
wife  may  be  sold,  by  order  of  the  court,  for  the  satisfaction  of  the 

"  AcU  of  1870-1.  p.  305-308.  • 

'  Carleton  v.  Banks,  7  Ala.  32 ;  Ferryman  v,  Greer,  89  Ala.  133. 

»  Ante,  §  533-650. 

*  Code  of  1867.  §  2378  (1989). 
^  Constitution,  ante,  §  592. 

•  Code  of  1867,  §  2376  (1987),  as  amended  by  Act  of  April  22,  1873. 
Acts  of  1872-3,  p.  113.  The  amendment  consists  in  adding  the  words  which 
I  have  enclosed  in  brackets. 
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judgment ;  ten  days'  notice  in  writing  being  given  to  the  wife, 
of  the  intended  motion."  ^ 

§  609.  Contixiued — How  coxuitraed.  —  After  the  death  of  the 
husband,  the  wife  cannot  be  sued  at  law  for  what  has  been  fur- 
nished during  his  lifetime  under  this  provision  of  the  Code.^ 
The  liability  of  her  estate  is  in  the  nature  of  suretyship  ;  and, 
if  she  dies,  her  husband  is  not  entitled  to  have  it  applied  to 
indemnify  him  against  the  payment  of  debts  incurred  for  the 
sustenance  of  the  family .^  The  liability  is  not  personal ;  it 
attaches  only  to  her  estate,  and  to  such  as  she  owned  when 
'  the  debt  was  contracted.^  It  does  not  attach  to  the  equitable 
estate  ;  ^  but,  if  the  wife  has  such  an  estate,  and  she  executes 
her  promissory  note  for  the  supplies  furnished,  thi6  will  consti- 
tute a  charge  upon  it  under  the  unwritten  law.®  Separate  prop- 
erty which  accrued  to  the  wife  under  the  act  of  1850,  however, 
is  liable  under  this  provision  of  the  Code.^  The  liability  of  the 
wife's  estate,  it  has  been  held,  is  not  affected  by  the  facts,  that 
the  husband  was  rich  enough  to  pay  when  the  debt  was  con- 
tracted, that  the  creditor  looked  to  him,  that  he  afterward  gave 
security,  and  that  the  debt  was  greater  than  the  wife's  annual 
income.®  Common-law  necessaries,  such  as  are  recoverable 
of  the  husband  against  his  consent,  fall  within  this  statutory 
provision;®  but  not  the  expenses  of  farming  operations.^^  The 
liability  of  the  wife's  estate,  and  the  fact  of  her  having  such 
estate,  must  appear  on  the  face  of  the  complaint.^^ 

'  Code  of  1867,  §  2377  (198S). 

*  Carter  v.  VVann,  45  Ala.  348.  Contra,  Cunningbam  v.  Fontaine,  25 
Ala.  644. 

*  Rogers  ».  Boyd,  33  Ala.  175. 

*  Ravisies  v.  Stoddart,  32  Ala.  599. 

^  Cannon  v.  Turner,  32  Ala.  483 ;  Cunningham  v,  Fontaine,  25  Ala.  644. 

*  Brame  v.  McGee,  46  Ala.  170. 

^  Durden  v.  McWilliams,  31  Ala.  438. 
'  Sharp  0.  Bums,  35  Ala.  653. 

*  Durden  v.  McWilliams,  supra ;  Punch  v.  Walke,  34  Ala.  494. 
»  Rogers  v.  Boyd,  33  Ala.  175. 

"  Punch  V.  Walke,  supra ;  Henry  v.  Hickman,  22  Ala.  685 ;  Durden  v, 
McWilliams,  supra;  Sharp  v.  Bums,  35  Ala.  653;  Ravisies  v.  Stoddart,  32 
Ala.  599 ;  McMillan  v.  Hurt,  35  Ala.  665. 
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§  610.  Contliiiied  —  Whetiier  Constitatloiua.  -—This  prorision 
of  the  statute,  it  is  perceived,  subjects  the  wife's  estate  to  pay 
a  debt  of  the  husband's,  though  she  may  have  taken  no  part 
in  contracting  it,  and  had  no  power  to  avoid  it.  The  constitu- 
tion provides,  that  her  estate  ^^  shall  be  and  remain  the  separate 
estate  and  property  of  such  female,  and  shall  not  be  liable  for 
any  debts,  obligations,  and  engagements  of  her  husband."  ^ 
It  is  not  apparent  to  the  author  how  the  statute  and  constitu- 
tion can  stand  together ;  though,  of  course,  he  does  not  mean 
to  deny  that  the  court  may  find  some  way,  which  he  does  not 
see,  of  surmounting  the  difficulty.  He  is  not  aware  that  the 
question  has  been  judicially  investigated. 

Arkansas. 

§  611.  Unwritten  Law.  —  The  common-law  and  equity  juris- 
prudence of  England  and  most  of  our  States  constitutes  the 
unwritten  law  of  this  State  as  to  our  present  subject.  It  has 
no  peculiarity  worthy  of  note. 

§  612.  Constitational  Provision.  —  In  1868,  a   provision  was 

adopted  in  the  constitution  of  the  State,  already  quoted  in 
part,*  as  follows:  "The  real  and  personal  property  of  any 
female  in  this  State,  acquired  either  before  or  after  marriage, 
whether  by  gift,  grant,  inheritance,  devise,  or  otherwise,  shall, 
so  long  as  she  may  choose,  be  and  remain  the  separate  estate 
and  property  of  such  female,  and  may  be  devised  or  bequeathed 
by  her,  the  same  as  if  she  were  a  feme  sole.  Laws  shall  be 
passed  providing  for  the  registration  of  the  wife's  separate 
property,  and,  when  so  registered,  and  so  long  as  it  is  not 
entrusted  to  the  management  or  control  of  her  husband,  other- 
wise than  as  an  agent,  it  shall  not  be  liable  for  any  of  his 
debts,  engagements,  or  obligations."  ^ 

§  613.  History  of  Legislation.  —  In  1846,  it  was  enacted, 
among  other  things  on  this  subject,  that  "  any  married  woman 
may  become  seised  and  possessed  of  any  property,  real  or  per- 

1  Ante,  §  592.  '  Ante,  §  600. 

*  Ark.  Const,  of  1868,  art.  12,  §  6. 
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sonal,  by  direot  bequest,  demise,  gift,  or  distribution,  in  her 
own  right  and  name,  and  as  of  her  own  property :  Provided^  the 
same  does  not  come  from  the  husband  after  coyerture."  ^  One 
or  two  expansions  of  the  law  were  afterward  made,  and  the 
whole  subject  was  revised  in  ''  An  Act  for  the  Protection  of 
Married  Women,"  approved  April  28, 1873. 

§  614.  Wlmt  Propeitj.^  — "  The  property,  both  real  and 
personal,  which  any  married  woman  now  owns,  or  has  had 
conveyed  to  her  by  any  person  in  good  faith  and  without  prej- 
udice to  existing  creditors,  or  which  she  may  have  acquired 
as  her  sole  and  separate  property  ;  that  which  comes  to  her  by 
gift,  bequest,  descent,  grant,  or  conveyance  from  any  person ; 
that  which  she  has  acquired  by  her  trade,  business,  labor,  or 
services  carried  on  or  performed  on  her  sole  or  separate  ac- 
count; that  which  a  married  woman  in  this  State  holds  or 
owns  at  the  time  of  her  marriage,  and  the  rents,  issues,  and 
proceeds  of  all  such  property,  shall,  notmthstanding  her  mar- 
riage, be  and  remain  her  sole  and  separate  property,  and  may 
be  used,  collected,  and  invested  by  her,  ia  her  own  name,  and 
shall  not  be  subject  to  the  interference  or  control  of  her  hus- 
band [or  liable  for  his  debts,  except  such  as  may  have  been 
contracted  for  the  support  of  herself]  or  her  children  by  her 
as  his  agent."  ' 

§  615.  Conveyances.^  —  ^^  A  married  woman  taiay  bargain, 
sell,  assign,  and  transfer  her  separate  personal  property."  ^ 

§  616.  Charging  In  Equity.^  —  The  doctrine  on  this  subject 
is  not  much  developed  in  this  State.  It  has  been  held  that  a 
married  woman  may  charge  her  separate  estate  by  the  employ- 
ment of  counsel  to  prosecute  a  suit  for  divorce ;  and,  if  she 
dies  before  the  suit  is  ended,  the  compensation  is  recoverable 
out  of  her  estate.^ 

-1  Act  of  Dec  8,  1846,  §  1.  *  Ante,  §  74-93. 

*  Act  of  April  28,  1873,  §  2.  «  Ante,  §  162-200. 

*  Act  of  April  28y  1873,  §  3.  See,  as  to  real  estate,  Fei^uson  v,  Moore, 
19  Ark.  379 ;  McDaniel  v.  Grace,  16  Ark.  466. 

*  Ante,  §  201-213. 

'  Oswalt  0.  Moore,  19  Ark.  267. 
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§617.  Contraot.^  —  "A  married  woman  may  bargain,  sell, 
assign,  and  transfer  her  separate  personal  property  [repeating 
from  ante,  §  615],  and  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  services  on  her  sole  and  separate  account ; 
and  the  earnings  of  any  married  woman  from  her  trade,  busi- 
ness, labor,  or  services  shall  be  her  sole  and  separate  property, 
and  may  be  used  or  invested  by  her  in  her  own  name  ;  and  she 
may  alone  sue  or  be  sued  in  the  courts  of  this  State  on  account 
of  the  said  property,  business,  or  services."  ^ 

§  618.  Torts  of  Married  "Women.^ —  "  A  married  woman  may 
be  sued  in  the  courts  in  this  State,  and  whenever  a  judgment 
shall  be  recovered  against  a  married  woman,  the  same  may  be 
enforced  by  execution  against  her  sole  and  separate  estate  or 
property  to  the  same  extent  and  in  the  same  manner  as  if  she 
were  sole."  *  The  effect  of  this  section  on  torts  committed  by 
married  women  has  probably  not  been  considered  by  the  courts 
of  this  State.  The  reader  will  examine  it  in  the  light  of  doc- 
trines presented  in  a  previous  chapter.^ 

§  619.  Torts  to  Married  "Women.®  —  "  Any  married  woman 
may  bring  and  maintain  an  action  in  her  own  name  for  or  on 
account  of  her  sole  and  separate  estate  or  property,  or  for 
damages  against  any  person  or  body  corporate,  for  any  injury 
to  her  j)er8on,  character,  or  property,  the  same  as  if  she  were 
sole."  "*  It  is  plain,  from  foregoing  discussions  in  this  volume,® 
that,  if  the  section  defining  the  property  which  shall  be  the 
wife's  separate  estate  were  in  broader  terms,^  the  damages  for 
a  tort  inflicted  on  her  person,  recovered  under  this  section, 
would  be  her  separate  estate.  On  the  other  hand  also,  it  is 
reasonably  plain,  that,  if  this  section  did  not  expressly  author- 
ize a  suit  in  her  own  name  alone  for  the  tort,  the  damage  re- 
covered would  not  be  her  separate  property.  What,  then,  is 
the  effect  of  the  provision  here  quoted,  ending  with  the  words, 


Ante.  §  230-252. 

Ante,  §  263-269. 

Ante.  §  264.  266,  266,  267. 

Act  of  April  28,  1873.  §  9. 

Ante,  §  614. 
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•  Act  of  April  28,  1873,  §  3. 

•  Act  of  April  28, 1873,  §  8. 

•  Ante,  §  270-281. 

•  Ante.  §  76,  77,  279,  280. 
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"  the  same  as  if  she  were  sole*^  It  seems  to  the  writer,  that, 
though  the  point  is  not  so  clear  as  one  might  choose  to  have  it, 
the  construction  is  not  a  forced  one  which  makes  the  damages 
hers  "  the  same  as  if  she  were  sole."  ^  Indeed,  the  opposite 
construction  would  be  very  awkward,  —  a  wife  bringing  a  suit 
in  her  own  sole  name  for  what  she  has  suffered,  and  he  taking 
the  damages !  Why  is  she  to  sue  alone  if  she  is  not  to  have 
alone  what  she  recovers  ? 

§  620.  "Wife's  Ante-nuptial  Debts.^ — It  is  held  in  this  State, 
the  same  as  elsewhere,  that  a  settlement  will  not  relieve  the 
husband  from  his  common-law  liability  to  pay  the  wife's  ante- 
nuptial debts  ;^  and  it  is  believed  that  investing  her  with  a 
separate  statutory  estate  does  not  change  the  rule.  If  so,  the 
provisions  subjecting  her  to  be  sued  ^  do  not  extend  to  suits 
for  the  recovery  of  such  a  debt.^ 

§  621.  "Wife  as  Hiuband's  Agent.^ — ^^  No  bargain  or  contract 
made  by  any  married  woman,  in  respect  to  her  sole  and  sepa- 
rate property,  or  any  property  which  may  come  to  her  by  de- 
scent, devise,  bequest,  purchase,  or  the  gift  or  grant  of  any 
person,  and  no  bargain  or  contract  entered  into  by  any  married 
woman  in  or  about  the  carrying  on  of  any  trade  or  business, 
under  any  statute  of  this  State,  shall  be  binding  upon  her 
husband,  or  render  him  or  his  property  in  any  way  liable 
therefor."  ^ 

§  622.  Wife's  Labor  and  Earnings.^  —  Statutory  provisions 
relating  to  these  have  already  been  quoted.® 

§  623.  Separate  Bnsiness.^^ — Provisions,  already  quoted  also, 
authorize  the  carrying  on  of  separate  business  by  the  wife.^^ 

§  624.  Recording  Aots.^^  —  "  Before  any  married  woman  shall 
be  entitled  to  the  privileges  of  this  act  in  respect  to  real  estate 

• 

1  See  ante,  §  182,  199,  237-239. 

•  Ante,  §  308-326 ;  Harrison  v.  Trader,  27  Ark.  288. 

'  Ellis  v.  Clarke,  19  Ark.  420.    And  see  Lamb  v.  Belden,  16  Ark.  539. 

•  Ante.  §  617,  618.  •  Ante,  §  322-324. 

«  Ante,  §  400-414.  '  Act  of  April  28,  1873,  §  4. 

•  Ante.  §  416-429.  •  Ante,  §  614,  617. 
'»  Ante,  430-443.  "  Ante,  §  614,  617. 
"  Ante,  §  500-603. 
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held  by  her  separately,  as  aforesaid,  she  shall  cause  her  said 
separate  real  estate  to  be  recorded  in  her  name  in  the  county 
where  she  lives  or  has  a  residence."  *  Under  the  former 
statutes,  some  cases  arose,  which  are  cited  in  a  previous  con- 
nection.^ A  deed  of  trust  was  made  in  Mississippi  for  the  ben- 
efit of  a  married  woman  ;  and,  on  the  removal  of  the  wife  and 
trustee  with  the  property  to  Arkansas,  it  was  held  that  the 
trust  was  not  avoided  by  the  former  recording  acts  of  the  lat- 
ter State.^  We  have  seen,^  that  the  constitution  requires  this 
provision. 

§  625.  Disposition  .by  wm.^  —  This  right  is  secured  by  the 
express  terms  of  the  constitution.^ 

Caltfomia. 

§  626.  Unwritten  Law.  —  The  Mexican  law,  of  course,  pre- 
vailed in  California  at  the  time  when  it  was  annexed  to  the 
United  States.  But  in  1860  a  statute  provided,  that  "the 
common  law  of  England,  so  far  as  it  is  not  repugnant  to  or 
inconsistent  with  the  Constitution  of  the  United  States,  or  the 
constitution  or  laws  of  California,  shall  be  the  rule  of  deci- 
sion in  all  the  courts  of  this  State."  ^  Plainly  the  phrase 
"  common  law,"  in  this  place,  signifies  that  body  of  English 
law  which  our  forefathers  brought  to  this  country,  whatever 
the  court  in  which  it  was  there  administered.®  And  thus,  so 
far  as  the  law  of  married  women  rests  in  California  upon  any 
foundation  of  unwritten  rule,  it  is  that  of  the  common-law 
and  equity  jurisprudence  administered  in  England  and  most  of 
our  other  States.*  But,  in  the  main,  the  subject  is  statutory, 
though  not  fully  so.   In  the  language  of  Sawyer,  J,, "  The  rights 

1  Act  of  April  28,  1873,  §  10.  *«  Ante,  §  608. 

>  O'Neill  v.  Henderson,  16  Ark.  286 ;  ante,  §  673. 

•  Ante,  §  612.  »  Ante,  §  633-660. 

•  Ante,  §  612. 

^  Bishop  First  Book,  §  68,  note,  California* 

•  lb.  §  40,  41,  46-62. 

•  Luning  o.  Brady,  10  Cal.  266;  Miller  v.  Newton,  23  CaL  664;  Dow 
9.  The  Gould  and  Curry  Silver  Mining  Co.,  31  Cal.  629. 
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of  married  women  as  to  their  separate  property,  and  their 
power  oyer  it  in  California,  do  not  depend  alone  upon  the 
principles  of  the  common  law,  or  upon  the  doctrines  of  courts 
of  equity ;  but  mainly  upon  the  constitution  and  statutes  of 
this  State."  ^  And  a  prominent  feature  of  this  written  law 
is  a  sort  of  community  system,  in  imitation  of  the  system  under 
this  name  which  widely  prevails  in  countries  governed  by  the 
civil  law. 

§  627.    Constitational    Provision.  —  The   constitution   of  this 

State,  as  amended  in  1862,  copying  in  substance  that  of  1849, 
has  the  following  provision  :  "  All  property,  both  real  and  per- 
sonal, of  the  wife,  owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterward  by  gift,  devise,  or  descent,  shall 
be  her  separate  property ;  and  laws  shall  be  passed  more  clearly 
defining  the  rights  bf  the  wife,  in  relation  as  well  to  her  sepa- 
rate property  as  to  that  held  in  common  with  her  husband. 
Laws  shall  also  be  passed  providing  for  the  registration  of  the 
wife's  separate  property."  ^ 

§  628.  HlAtory  of  laegislation.  —  In  fulfilment  of  this  require- 
ment of  the  constitution,  the  Act  of  April  17, 1850,  was  passed, 
the  more  important  provisions  of  which  are,  "  §  1.  All  prop- 
erty, both  real  and  personal,  of  the  wife,  owned  by  her  before 
marriage,  and  that  acquired  afterwards  by  gift,  bequest,  devise, 
or  descent,  shall  be  her  separate  property ;  and  all  property, 
both  real  and  personal,  owned  by  the  husband  before  marriage, 
and  that  acquired  by  him  afterwards,  by  gift,  bequest,  devise, 
or  descent,  shall  be  his  separate  property.  §  2.  All  property 
acquired  after  the  marriage  by  either  husband  or  wife,  except 
such  as  may  be  acquired  by  gift,  bequest,  devise,  or  descent, 
shall  be  common  property."  This  statute  was  amended  by  the 
Act  of  May  12, 1862.  And  by  Act  of  May  9, 1870,  further 
provisions  were  introduced.  Besides  these,  there  were  several 
other  statutes  of  more  or  less  importance,  relating  to  the  sub- 

'  Maclay  v.  Love,  25  Cal.  867,  874. 

*  Const,  art.  11,  §  14;  Selover  v.  Commercial  Co.,  7  Cal.  266;  George 
V.  Ransom,  16  Cal.  822 ;  Lewis  o.  Johns,  24  Cal.  98 ;  Dentzel  v.  Waldie, 
80  CaL  138 ;  Dow  v.  The  Gould  and  Curry  Silver  Mining  Co.,  81  Cal.  629. 
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ject,  passed  from  time  to  time.  In  the  Civil  Code  and  Code 
of  Civil  Procedure,  adopted  in  1872,  the  whole  subject  was 
revised,  but  the  provisions  of  the  Codes  were  afterward  more 
or  less  amended.  It  would  serve  no  useful  purpose  to  make  a 
complete  collection  of  tlie  present  statutory  law ;  but  the  more 
important  provisions,  and  such  others  as  may  se^m  helpful, 
will  be  copied  into  the  following  sections. 

§  629.  Past  Transactioiui  ^  —  Biriflttng  Marriages.^  —  The  Act 
of  April  17, 1850,  was  held  not  to  apply  to  property  acquired 
before  its  passage,  and  before  the  State  was  ceded  to  the  United 
States,  and  by  persons  residing  in  the  State,  but  the  same  was 
governed  by  the  Mexican  laws.*  Yet  it  controlled  acquisitions 
made  by  the  parties  after  its  passage,  though  the  marriage  took 
place  before.^  In  like  manner,  if  parties  residing  in  the  State 
are  married  out  of  it,  their  rights  of  property  are  governed  by 
the  California  laws.* 

§  630.  "WTiat  Property  ^  —  And  how  owned.  —  By  the  Civil 
Code  of  1872,  there  appear  to  be  five  ways  in  which  property 
of  married  parties  may  be  owned  ;  namely,  it  may  be  held  by 
them  (1)  as  joint  tenants;  or  (2),  as  tenants  in  common;  or 
(3),  as  community  property ;  or  (4),  as  the  wife's  separate 
property  ;  or  (6),  as  the  husband's  separate  property.  This, 
with  the  kinds  of  property,  will  appear  from  the  following  sec- 
tions of  the  code :  "  §  157.  Neither  husband  nor  wife  has  any 
interest  in  the  property  of  the  other,  but  neither  can  be  ex- 
cluded from  the  other's  dwelling."  "  §  161.  A  husband  and 
wife  may  hold  property  as  joint  tenants,  tenants  in  common, 
or  as  community  property.  §  162.  All  property  of  the  wife, 
owned  by  her  before  marriage,  and  that  acquired  afterwards  by 
gift,  bequest,  devise,  or  descent,  with  the  rents,  issues,  and 
profits  thereof,  is  her  separate  property.    The  wife  may,  with- 

>  Ante,  §  28-^3.  *  Ante,  §  54-56. 

'  Bodley  v,  Ferguson,  80  Gal.  511 ;  In  re  Bachanan's  Estate,  8  CaL507; 
Ingoldsby  v,  Juan,  12  Cal.  564. 
^  In  re  Buchanan's  Estate,  supra. 

»  Dow  V.  The  Gould  and  Curry  Silver  Mining  Co.,  31  Cal.  629. 
•  Ante,  §  74-93.  ^  See  ante,  §  151-161. 
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out  the  consent  of  her  husband,  convey  her  separate  property. 
§  163.  All  property  owned  by  the  husband  before  marriage, 
and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  descent, 
with  the  rents,  issues,  and  profits  thereof,  is  his  separate  prop- 
erty. §  164.  All  other  property  acquired  after  marriage  by 
either  husbjand  or  wife,  or  both,  is  community  property."  It 
is  held,  that,  if  the  wife's  separate  property  is  sold,  the  pro- 
ceeds of  the  sale  are  also  her  separate  property,  and  the  hus- 
band can  claim  no  part  of  these  proceeds  as  a  consideration 
for  joining  with  her  in  the  conveyance.^ 

§  631.  Continued  —  The  Community  Property.  —  The  present 
statute,  it  is  perceived,  employs  the  term  "  community  property." 
In  the  Act  of  1850,^  it  was  "  common  property ; "  and  in  the 
constitution,  neither  term  is  used,  but  the  expression  is 
"  property  held  with  her  husband  in  common."  The  consti- 
tutional phrase  is  perhaps  broad  enough  to  comprehend  the 
joint  tenancy,  the  tenancy  in  common,  and  the  community. 
Something  further  relating  to  the  community  property  will  be 
seen  in  the  cases  referred  to  in  a  note.®  "  The  law  of  this 
State,"  said  Field,  J.,  ^^  in  relation  to  the  rights  of  husband 
and  wife,  as  to  the  common  property,  is  similar  to  the  law  of 
Louisiana  and  Texas  ;  and,  in  those  States,  it  is  held  by  their 
highest  tribunals,  that  all  property  acquired  by  either  spouse 
during  the  existence  of  the  community  is  presumed  to  belong 
to  it,  and  that  this  presumption  can  only  be  overcome  by  clear 
and  satisfactory  proof  that  it  was  acquired  by  the  separate 
funds  of  one  or  the  other ;  and  that  the  burden  of  proof  lies 
upon  the  party  claiming  the  property  as  separate."  * 

1  Beaudry  v.  Felch,  47  Cal.  188. 

•  Ante,  §  628. 

'  Beard  v,  Knox,  5  Cal.  252;  Johnson  v,  Johnson,  11  Cal.  200;  Estate 
of  Tompkins,  12  Cal.  114;  Smith  v.  Smith,  12  Cal.  216;  Meyer  v.  Kinzer, 
12  Cal.  247;  Scott  v.  Ward,  13  Cal.  458;  Packard  v.  Arellanes,  17  Cal. 
525;  Riley  v.  Pehl,  23  Cal.  70;  Tustin  v.  Faught,  23  Cal.  237;  Hart  v. 
Robertson,  21  Cal.  346 ;  Morrison  v.  Bowman,  29  Cal.  837 ;  Vlautin  p. 
Bumpus,  35  CaL  214;  Broad  9.  Murray,  44  Cal.  228.  See,  also,  post,  § 
640. 

*  Smith  V.  Smith,  supra,  at  p.  224 ;  s.  p.  Burton  v.  Lies,  21  Cal.  87. 
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§  632.  Accnnmlatioxis  and  Increase.^  —  We  have  seen  ^  that, 

under  the  community  system  pure,  —  at  least,  as  held  in  Texas, 
—  the  increase  of  the  wife's  separate  estate  during  coverture 
belongs  to  the  community.  But  under  the  constitutional  pro- 
Tision  of  California,  already  quoted,^  this,  it  has  been  held  by 
the  California  court,  cannot  be.  The  wife's  property  would  be 
'^  separate  "  but  in  part,  and  that  part  the  less  important,  if 
the  use  of  it  during  the  coverture  were  turned  into  the  com- 
munity, and  only  the  reversion  left  to  her  or  her  heirs  or  lega- 
tees.^ And  the  reader  has  observed,  that  the  present  statutes,^ 
differing  in  terms  from  the  former  ones,^  expressly  secure  to 
the  wife  the  ^^ rents,  issues,  and  profits"  of  her  separate  estate. 
§  683.  Conveyances.'^  —  The  statutes  of  this  State  contain 
numerous  provisions  regarding  conveyances  of  the  wife's  prop- 
erty, extending  even  to  conveyances  under  powers.  It  is  not 
necessary  to  set  tliem  out  in  full.  The  Act  of  1850,  §  6, 
provided,  that  '^  no  sale  or  other  alienation  of  any  part  of 
such  [the  wife's  separate]  property  can  be  made,  nor  any  lien 
or  incumbrance  created  thereon,  unless  by  an  instrument  in 
writing,  signed  by  the  husband  and  wife  ;  "  and  this  restraint 
on  alienation  was  held  not  to  violate  tlie  constitution.®  In  an- 
other case  it  was  held,  that  this  restriction  does  not  relate  to 
money,  but  to  other  property.  Therefore  it  is  not  necessary 
for  a  married  woman,  every  time  she  pays  her  money  for  arti- 
cles purchased,  to  execute  an  instrument  in  writing  in  order  to 
render  the  transfer  valid.^  Numerous  other  points  have  been 
held  under  the  statutes  regulating  conveyances,^^  but  they  need 

»  Ante,  §  94-98.  •  Ante,  §  95. 

•  Ante,  §  627. 

*  Greorge  v.  Ransom,  15  Cal.  822 ;  Lewis  v.  Johns,  24  Gal.  98. 

*  Ante,  §  630.  *  Ante,  §  628. 
^  Ante,  §  162-200. 

>  Dow  «.  The  Gould  and  Curry  Silver  Mining  Co.,  81  Cal.  629. 

•  Coles  V.  Soulsby,  21  Cal.  47. 

*°  Beard  v.  Knox,  5  Cal.  252 ;  Selover  v.  Commercial  Co.,  7  Cal.  266 ; 
Barrett  v.  Tewksbury,  9  Cal.  18;  Kendall  v.  Miller,  9  Cal.  591;  Pease  o. 
Barbiers,  10  Cal.  486;  Morrison  o.  Wilson,  13  Cal.  494;  Ooode  v.  Smith, 
13  Cal.  81 ;  DeLeon  v,  Higuera,  16  Cal.  488;  Harrison  v.  Brown,  16  Cal. 
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not  here  be  specified.  It  must  be  observed,  that  the  decisions 
referred  to  in  the  note  relate  to  the  statutes  as  they  stood  at 
the  time  those  decisipns  were  rendered*;  and  that  recent  legis- 
lation has  a  good  deal  changed  the  law.  The  Act  of  1850  is 
not  now  in  force,  and  the  author  has  not  discoyered  in  the 
present  codes  any  equivalent  for  the  provision  quoted  above  in 
this  section.  In  §  162  of  the  Civil  Code  of  1872,  copied  into 
a  preceding  section,^  it  is  declared  that  "  the  wife  may,  without 
the  consent  of  her  husband,  convey  her  separate  property." 
And  there  are  other  provisions  of  the  present  statutory  law 
confirmatory  of  this  power  of  independent  conveyance.  The 
wife's  separate  real  estate  can  be  passed  only  by  her  deed, 
executed  with  due  formalities,  but  the  author  does  not  discover 
that  any  writing  is  universally  required  to  convey  the  personal 
property. 

§  634.  Chargiiig  In  Equity .^  —  The  subject  of  this  section  is 
one  upon  which  the  statutes  have  not  superseded  the  unwritten 
law.  And  the  equity  doctrine  that  the  wife  may  charge  her 
separate  estate  by  an  undertaking  which,  by  reason  of  her  cov- 
erture, is  void  at  law,  is  clearly  held.  While  the  section  of  the 
Act  of  1850,  copied  into  the  last  section,  was  in  force,  it  was  a 
question  on  which  the  judges  differed,  whether,  without  a  writ- 
ing, and  without  the  concurrence  of  the  husband,  the  wife 
alone  could  thus  charge  her  separate  estate.^  This  question 
is  discussed,  on  other  authorities,  and  on  statutes  differing 
somewhat  in  terms  from  this  one,  in  a  preceding  chapter^  As 
to  the  act  of  the  wife  by  which  a  charge  may  be  effected, 
Crocker,  J.,  said  in  one  of  the  cases:  '^The  simple  point  to 
ascertain  is,  whether  it  was  her  intention  to  make  her  separate 
estate  liable  for  the  debt ;  and  that  intention  may  be  ascer- 
tained either  from  her  direct  agreement  to  that  effect,  or  from 

287;  Kays  o.  Phelan,  19  Cal.  128;  Spear  v.  Ward,  20  Cal.  659;  Jansen  o. 
McOahill,  22  Cal.  568;  Ewald  v.  Corbett,  32  Cal.  493 ;  Bernal  v.  Gleim,  33 
Cal.  668. 

1  Ante,  §  630.  *  Ante,  §  201-213. 

>  Miller  v.  Newton,  23  Cal.  554 ;  Maclay  v.  Love,  25  Cal.  367. 

*  Ante,  §  208-212. 
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the  circumstances  of  the  case,  bj  which  it  may  be  fairly  in- 
ferred that  such  was  lier  intention."  * 

§  635.  Contract.^  —  The  following  two  sections  of  the  Civil 
Code  of  1872  do  not  appear  to  be  essentially  modified  by  any 
thing  to  be  found  in  other  pai*ts  of  the  written  laws  of  the 
State :  '^  §  158.  Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  if  unmarried  ; 
subject,  in  transactions  between  themselves,  to  the  general 
rules  which  control  the  actions  of  persons  occupying  confiden- 
tial relations  with  each  other,  as  defined  by  the  title  on 
Trusts."  "§167.  A  wife  cannot  make  a  contract  for  the 
payment  of  money."  Prior  to  the  adoption  of  the  code  it 
was  held,  that  the  wife  could  not  bind  her  person  by  a  contract, 
though  we  saw  in  the  last  section  that  she  could  charge  her 
separate  estate.  The  doctrine  was,  that,  the  disability  being  of 
the  common  law,  it  must  remain  until  expressly  taken  away  by 
a  statute.®  Her  promissory  note,  for  example,  was  void.*  But 
a  note  or  other  contract,  executed  by  husband  and  wife,  bound 
the  husband,  though  void  as  to  her.^  What  is  the  distinction 
between  an  "  engagement  or  transaction  respecting  property," 
and  a  "  contract  for  the  payment  of  money,"  within  the  fore- 
going provisions  of  the  code  ?  If  the  wife  should  enter  into 
an  engagement  of  barter,  plainly  she  would  be  bound  by  it. 
If  she  gave  her  promissory  note  in  exchange  for  property,  — 
how  ?  Probably  she  would  not  be  bound ;  because  that  would 
b^  contrary  to  the  express  words  of  the  code,  and  the  prop- 
erty was  not  hers  except  on  the  completion  of  the  transaction. 
But  it  is  impossible  to  speak  with  certainty  on  a  question  like 
this  until  it  has  passed  to  judgment  in  the  courts. 

§  636.  "Wife's  Ante-nuptiai  Debte.^  —  "  The  separate  property 

^  Miller  v,  Newton,  supra,  at  p.  564.  *  Ante,  §  230-252. 

'  Luning  v,  Brady,  10  Cal.  265 ;  Rowe  v.  Kohle,  4  Cal.  285. 
^  Simpers  v.  Sloan,  5  Cal.  457. 

»  Pfeiffer  v.  Riehn,  13  Cal.  643;  Brown  v.  Orr,  29  Cal.  120;  Shartzer 
p.  Love,  40  Cal.  93. 
•  Ante,  §  308-325. 
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of  the  husband  is  not  liable  for  the  debts  of  the  wife  contracted 
before  the  marriage."  ^  But  the  community  property  is  liable,^ 
So,  also,  "  the  separate  property  of  the  wife  is  not  liable  for 
the  debts  of  her  husband,  but  is  liable  for  her  own  debts,  con- 
tracted before  or  after  marriage."  ^  And  the  liability  does  not 
attach  to  her  property  merely ;  she  remains  liable  in  personam 
after  marriage,  the  same  as  she  was  before.^  If,  before  mar- 
riage, the  woman  had  entered  into  ft  contract  of  the  sort  to 
be  enforced  in  equity  by  a  specific  performance,  equity  will 
enforce  it  equally  afterward ;  and,  should  she  be  required  to 
execute  a  deed  and  refuse,  a  commissioner  may  be  appointed 
to  execute  it  for  her.^ 

§637.  Ante-nuptial  Ziiabilities  to  each  other .^ — A  wife  may 
maintain,  against  her  husband,  a  suit  on  a  promissory  note 
executed  by  him  to  her  before  marriage,  —  it  remaining  her 
separate  property.  And  this  action  is  not  affected  by  a  statute 
giving  him  the  management  and  control  of  her  separate  prop- 
erty during  coverture.^  " 

§  638.  Post-nuptial  Dealings  together.^  —  The  provision  of  the 
code  on  this  subject  has  already  been  quoted.^  A  husband, 
free  from  debt,  may  make  a  settlement  on  his  wife.^^  And  if 
he  is  not  free  from  debt,  none  but  his  creditors  can  complain.^^ 
And  if  a  man  spends  community  property  in  erecting  a  house 
on  his  wife's  separate  land,  as  a  gift  to  her,  he  retains  no  lien 
on  the  property,  and  his  creditors  cannot  enforce  upon  it  their 
,  claims.^  When  the  statutes  of  this  State  gave  less  freedom  of 
dealing  between  husband  and  wife  than  they  do  now,  a  wife 

1  Civil  Code  of  1872,  §  170. 

*  yiautin  V.  Bumpus,  85  Cal.  214. 
»  Civil  Code  of  1872,  §  171. 

*  Bostic  V.  Love,  16  Cal.  69. 

»  Love  V.  Watkina,  40  Cal.  647.  •  Ante,  §  326-337. 

^  Wiltton  V.  Wilson,  36  CaL  447 ;  See  Mahone  v.  Grimshaw,  20  Cal.  175. 

*  Ante,  §  356-377.  •  Ante,  §  635. 
>^  Barker  v.  Koneidan,  13  Cal.  9. 

1^  Swain  v,  Duane,  48  Cal.  358. 

'^  Peck  V,  Bnimmagim,  31  Cal.  440;  Dowo.  The  Gould  and  Curry  Silver 
Mining  Co.,  31  Cal.  629.    See  ante,  §  447,  448. 
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took  a  transfer  of  stock  from  her  husband,  and  paid  him  for  it  in 
her  own  separate  money.  And  it  was  adjudged,  that,  if  the  sale 
of  the  stock  was  void,  then  he  held  the  money  as  her  trustee  ; 
and  she  might  follow  this  money  into  his  investments  of  it,  and 
as  against  both  him  and  his  creditors  hold  the  stock  to  secure 
the  return  of  the  money.^ 

§  639.  "Wife  acting  by  Agent.'  —  The  general  power  of  the 
wife  to  act  by  agent  is  recognized  and  regulated  in  some  pro- 
visions of  the  codes.  And,  before  they  were  adopted,  it  was 
held  that  the  Act  of  April  3, 1863,  making  previously  executed 
powers  of  attorney  of  married  women  to  convey  their  separate 
estates,  and  conveyances  under  them,  valid,  was  constitutional.^ 

§  640.  Husband  as  Wife's  Agent.^  —  The  most  remarkable 
statutory  provision  on  this  subject  relates  to  the  community 
property.  It  is :  ''  The  husband  has  the  management  and 
control  of  the  community  property,  with  the  like  absolute 
power  of  disposition  (other  than  testamentary)  as  he  has  of 
his  separate  estate."  ^  Then  it  is  provided,  that  "  the  property 
of  the  community  is  not  liable  for  the  contracts  of  the  wife, 
made  after  marriage,  unless  secured  by  a  pledge  or  mortgage 
thereof,  executed  by  the  husband."  ®  From  all  which  it  follows, 
that,  except  in  name,  the  community  property  is  in  no  part 
whatever  the  wife's,  but  is  exclusively  the  husband's,  and  more 
absolutely  so  than  under  the  common  law.  He  is  simply  for- 
bidden to  will  away  from  her  what  the  law  gives  a  wife  on  the 
death  of  her  lord. 

§  641.  Wife's  Labor  and  Earnings.^  —  The  Civil  Code  of  1872 

provides  as  follows :  "  §  168.  The  earnings  of  the  wife  are 
not  liable. for  the  debts  of  tlie  husband.     §  169.  The  earnings 

1  George  o.  Ransom,  14  Cal.  658.  '  Ante,  §  878-382. 

»  Dentzel  v,  Waldie,  80  Cal.  138.  *  Ante,  §  883-399. 

»  Civil  Code  of  1872,  §  172. 

«  Civil  Code  of  1872,  §  167,  as  amended  by  the  Act  of  March  30,  1874. 
For  decisions  while  the  earlier  statutes  were  in  force,  see  Lawrence  v.  Spear, 
17  Cal.  421 ;  Tustin  v,  Faught,  23  Cal.  237 ;  O'Brien  v.  Foreman,  46  Cal. 
80;  Beard  v.  Knox,  5  Cal.  262;  Swain  o.  Duane,  48  Cal.  358;  Bemal  v. 
Gleim,  33  Cal.  668 ;  Mahone  v.  Grimshaw,  20  Cal.  175. 

T  Ante,  §  415-429. 
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and  accumulations  of  the  wife,  and  of  her  minor  children 
living  with  her,  or  in  her  custody,  while  she  is  living  separate 
from  her  husband,  are  the  separate  property  of  the  wife." 

§  642.  Bqnitable  Estates.^  —  The  following  are  the  provisions 
of  the  Civil  Code  of  1872 :  "  §  177.  The  property  rights  of 
husband  and  wife  are  governed  by  this  chapter,  unless  there 
is  a  marriage  settlement  containing  stipulations  contrary 
thereto.  §  178.  All  contracts  for  marriage  settlements  must 
be  in  writing,  and  executed  and  acknowledged  or  proved 
in  like  manner  as  a  grant  of  land  is  required  to  be  executed 
and  acknowledged  or  proved.  §  179.  When  such  contract 
is  acknowledged  or  proved,  it  must  be  recorded  in  the  office 
of  the  recorder  of  every  county  in  which  any  real  estate  may 
be  situated  which  is  granted  or  affected  by  such  contract* 
§  180.  The  recording  or  non-recording  of  such  contract  has 
a  like  effect  as  the  recording  or  nourrecording  of  a  grant  of 
real  property.  §  181.  A  minor  capable  of  contracting  mar- 
riage may  make  a  valid  marriage  settlement."  The  general 
doctrines  of  equity  as  to  marriage  settlements,  both  ante-nuptial 
and  post-nuptial,  appear  to  prevail  in  this  State.^ 

§  643.  Recording  Aote.^ —  We  have  just  seen  what  the  record 
of  a  marriage  settlement  must  be.  As  to  the  statutory  estate 
the  following  are  the  provisions :  "  A  full  and  complete  inven- 
tory of  the  separate  personal  property  of  the  wife  may  be  made 
out  and  signed  by  her,  acknowledged  or  proved  in  the  manner 
required  by  law  for  the  acknowledgment  or  proof  of  a  grant 
of  real  property  by  an  unmarried  woman,  and  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  the  parties 
reside.*  The  filing  of  the  inventory  in  the  recorder's  office 
is  notice  and  prima  facie  evidence  of  the  title  of  the  wife."  ® 
Under  the  constitution,  the  wife's  title  to  her  separate  estate 
depends  on  the  mode  of  its  acquisition,  and  not  upon  the  record. 

1  Ante,  §  496-499. 

'  Peck  V,  Brummagim,  31  Cal.  440 ;  Woods  o.  Whitney,  42  Cal.  358 ; 
Hassey  v.  Castle,  41  Cal.  239 ;  Snyder  i;.  Webb,  3  Cal.  83. 

»  Ante,  §  600-603.  *  Civil  Code  of  1872,  §  166. 

*  lb.  §  166,  as  amended  by  Act  of  March  30,  1874. 
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Therefore  actual  knowledge  by  a  purchaser  that  property  is 
the  wife's  is,  at  least,  equal  to  a  record  for  her  protection.^ 

§  644.  Free  Trader.^  —  ^^  A  married  woman  may  become  a 
sole  trader  by  the  judgment  of  the  county  court  of  Ihe  county 
in  which  she  has  resided  for  six  months  next  preceding  the 
application."  ^  And  the  subject  is  regulated  by  minute  pro- 
visions,^ among  .which  are  the  following :  ^^  §  1820.  A  married 
woman  who  is  adjudged  a  sole  trader  is  responsible  and  liable 
for  the  maintenance  of  her  minor  children.  §  1821.  The  hus- 
band of  a  sole  trader  is  not  liable  for  any  debts  contracted  by 
her  in  the  course  of  her  sole  trader's  business,  unless  contracted 
upon  his  written  consent."  Various  decisions  on  this  subject 
have  been  made  by  the  courts,  but  a  simple  reference  to  them 
in  a  note  will  suffice.^ 

§  645.  Support  of  FamUy.  —  *^  The  wife  must  support  the 
husband,  when  he  has  not  deserted  her,  out  of  her  separate 
property,  when  he  has  no  separate  property,  and  there  is  no 
community  property,  and  he  is  unable,  from  infirmity,  to  sup- 
port himself."  ^ 

Connecticut. 

§  646.  Unwritten  Law.  —  The  common-law  and  equity  juris- 
prudence of  England  and  most  of  our  other  States  prevails* in 
Connecticut  as  to  the  property  rights  of  married  women.  The 
courts  have  made,  on  this  subject,  a  few  departures  from  the 
doctrines  elsewhere  held.  Thus,  in  Connecticut,  no  tenancy 
by  entireties  is  recognized.^  And,  in  tlie  language  of  Waite, 
C.  J. :  '^  By  a  uniform  course  of  judicial  decisions,  for  nearly 

1  Selovei'  V.  Commercial  Co.,  7  Cal.  266.  «  Ante,  §  628-^82. 

»  Code  of  Civil  Procedure  of  1872,  §  1811. 

*  lb.  §  1811-1821. 

*  McKune  v,  McGanrey,  6  Cal.  497 ;  Guttmann  v.  Scannell,  7  Cal.  455 ; 
Alverson  v.  Jonea,  10  Cal.  9 ;  Aiken  v.  Davis,  17  Cal.  119 ;  Howard  v.  Val- 
entine, 20  Cal.  282 ;  Adams  v.  Knowlton,  22  Cal.  283 ;  Hurlbart  v,  Jones, 
25  Cal.  225;  Camden  v.  Mullen,  29  Cal.  564;  Reading  v.  Mullen,  81  Cal. 
104 ;  Porter  v.  Gamba,  48  Cal.  105. 

*  Civil  Code  of  1872,  §  176,  as  amended  by  Act  of  March  80,  1874. 
^  Vol.  I.  §  614. 
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forty  years  past,  it  has  become  the  established  common  law  in 
this  State  that  choses  in  action^  accruing  to  the  wife  during  the 
coverture,  vest  absolutely  in  the  husband,  and  do  not,  upon  his 
decease,  survive  to  her.  Consequently  suits,  for  the  recovery 
of  the  moneys  due  upon  them,  must  be  brought  in  his  name, 
and  not  in  their  joint  names.  And  even  if  it  be  shown  that  a 
promissory  note  was  given  to  a  wife,  upon  the  sale  of  her  land, 
the  note  and  the  avails  of  it,  aside  from  the  provisions  of  any 
statute,  vest  absolutely  in  the  husband,  without  any  reference 
to  the  circumstances  connected  with  the  consideration,"^  — 
doctrines  which  the  reader  will  recognize  as  contrary  to  the 
general  unwritten  law  prevailing  elsewhere. 

§  647.  HiAtory  of  laegiBUtion.  —  Legislation,  in  this  State,  has 
gone  forward  much  as  it  has  in  the  others,  in  protecting  the 
property  of  the  wife.  Its  history,  down  to  a  recent  period,  is 
given  in  an  early  chapter  of  this  volume.^  Statutes  not  there 
mentioned  were  enacted  in  1869  (c.  124),  and  1872  (c.  94).* 
The  statutory  law  .as  existing  at  the  time  of  the  present  writ- 
ing is  contained  in  the  General  Statutes  of  1876. 

§  648.  Past  Transactioiui  ^  —  Biriflttng  Marriages.^  —  The  stat- 
utes of  this  State  are  not  retrospective.* 

§  649.  "WTiat  Property.®  — "  All  real  estate  conveyed  to  a 
married  woman  in  consideration  of  property  acquired  by  her 
personal  services  during  coverture,"^  —  "  all  the  personal  prop- 
erty of  any  woman,  married  since  the  twenty-second  day  of 
June,  1849,  and  all  the  personal  property  thereafter  acquired  by 
a  married  woman,  and  the  avails  of  any  such  property  if  sold."® 
As  to  other  property  which  was  the  wife's,  vesting  under  the 
common  law  in  the  husband,  — "  No  interest  in  real  or  personal 
estate,  owned  by  a  man  in  right  of  his  wife,  shall  be  taken  by 
attachment  or  execution  against  him,  during  the  life  of  the 
wife  or  of  any  child  which  is  the  issue  of  their  marriage,  ex- 

1  Edwards  v.  Sheridan,  24  Conn.  165,  168.  '  Ante,  §  8. 

»  Ante,  §  2&-68.  *  Ante,  §  64-56. 

*  Plumb  p.  Sawyer,  21  Conn.  851 ;  post,  §  649. 

•  Ante,  §  74-93. 

'  Gen.  Stats,  of  1875,  tit.  14,  c.  2,  §  1.  •  lb.  §  8. 
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cept  for  debtB  contracted  by  him  for  the  support  of  herself  or 
of  such  issue,  after  his  acquiring  such  interest."  ^  These  pro- 
visions seem  plain ;  but  the  cases  cited  in  the  note,^  and  in  a 
note  to  the  section  after  the  next,  may  possibly  aid  the  prac- 
titioner. 

§  650.  Bxempt  from  CreditoxB.^ — It  is  seen,  from  the  pro- 
visions given  in  the  last  section,  that  the  protection  of  the 
Connecticut  statutes  consists,  in  part,  in  exempting  the  hus- 
band's property,  acquired  through  his  wife,  from  liability  for 
his  debts,  and  in  part  in  making  what  would  otherwise  pass  to 
him  her  separate  estate. 

§651.    Ownership  and   l^nisteeship.^  —  It    appears   that  the 

wife's  lands,  when  separate  estate,  are  such  at  law ;  but  her 
personal  property  vests  in  the  husband  as  her  trustee.  As  to 
the  latter,  the  provision  was  in  part  quoted  in  the  section  before 
the  last ;  but,  in  full,  it  is  as  follows :  ^'  All  the  personal  prop- 
erty of  any  woman  married  since  the  twenty-second  day  of 
June,  1849,  and  all  the  personal  property  thereafter  acquired 
by  a  married  woman,  and  the  avails  of  any  such  property,  if 
sold,  shall  vest  in  the  husband  in  trust  for  the  following  uses: 
to  receive  and  enjoy  the  income  thereof  during  his  life,  subject 
to  the  duty  of  expending  irom  such  income  so  much  as  may 
be  necessary  for  the  support  of  his  wife  during  her  life,  and  of 
her  children  during  their  minority  ;  and  to  apply  any  part  of 
tlie  principal  thereof,  which  may  be  necessary,  for  the  support 
of  the  wife,  or  otherwise  with  her  written  assent ;  and,  upon 
his  decease,  the  remainder  of  such  trust  property  shall  be 
transferred  to  the  wife,  if  living,  otherwise,  as  the  wife  may-  by 
will  have  directed,  or  in  default  of  such  will  to  those  entitled 
by  law  to  succeed  to  her  intestate  estate  ;  but,  if  the  husband 
shall  have  paid  liabilities  incurred  by  her  before  marriage,  a 
proper  court  of  equity,  upon  his  application,  may  discharge 

'  lb.  tit.  19,  c.  16,  §  11 ;  Jobnson  p.  Chapman,  85  Conn.  550. 

*  Hayt  V.  Parks,  39  Conn.  857 ;  Hinman  o.  Parkis,  38  Conn.  188 ;  Plamb 
V.  Ives,  89  Conn.  120 ;  Jennings  v.  Davis,  81  Conn.  184 ;  Sherwood  v.  Sher- 
wood, 82  Conn.  1 ;  Hawley  p.  Burgess,  22  Conn.  284. 

»  Ante,  §  107-109.  *  Ante,  §  110-114. 
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said  trust,  and  Test  absolutely  in  him  such  portion  of  said 
property  as  may  be  equivalent  in  value  to  the  amount  of  such 
liabilities  so  paid."  ^ 

§  652.  Conveyances.^  — "  No  sale  or  transfer  by  the  hu&- 
band  of  any  interest  in  such  estate  shall  be  valid,  unless  the 
wife,  or,  if  she  be  dead,  those  in  whom  her  estate  shall  have 
vested,  or  the  guardians  of  such  as  are  minors,  shall  join  in  a 
written  conveyance  thereof ;  and  all  reinvestments  shall  be  in 
the  name  of  the  husband  as  trustee."  ®  We  have  seen,*  that, 
notwithstanding  this  provision,  husband  and  wife  may  make  a 
valid  pledge  of  this  property  without  a  writing.^  Can  they, 
without  a  writing,  make  a  valid  transfer  of  money  for  goods 
purchased  ?  A  decision  in  California,  already  referred  to,^ 
may  perhaps  illumine  this  point.  ^^  When  any  man  shall  have 
abandoned  his  wife,  he  shall  be  deemed  to  have  abandoned  his 
right  to  the  custody  and  control  of  her  property,  and  the  rents 
and  income  thereof;  and  said  property  shall  thereupon  imme- 
diately vest  in  her  and  be  her  sole  estate,  and  she  may,  during 
the  continuance  of  such  abandonment,  sue  and  be  sued,  and 
transact  business  in  her  own  name  as  a  feme  sole.^^  ^  And 
there  are  some  other  provisions  relating  to  conveyances  of  the 
wife's  estate  real  ^  and  personal. 

§  653.  Charging  In  Bqnity.^  —  Aside  from  the  late  statutes,  it 
is  the  clear  doctrine  in  this  State  —  not  perhaps  drawn  in  very 
distinct  outline  by  the  decisions  —  that  a  married  woman  may* 
charge  her  separate  estate  in  equity.^®    Now,  we  have  seen,^* 

*  Gen.  State,  of  1875,  tit.  14,  c.  2,  §  S ;  Conklin  o.  Botsford,  86  Conn. 
105 ;  Mason  v.  Fuller,  86  Conn.  160 ;  Edwards  o.  Sheridan,  24  Conn.  165 ; 
Jackson  v.  Hubbard,  86  Conn.  10. 

»  Ante,  §  162-200.  *  »  Gen.  Suts.  of  1875,  tit.  14,  c.  2,  §  4. 

*  Ante,  §  108. 

*  Robertson  o.  Wilcox,  86  Conn.  426 ;  Padbury  v.  Garlick,  86  Conn.  884. 

*  Ante,  §  688.  '  Gen.  Stats,  of  1875,  tit.  14,  c.  2,  §  6. 

'  Piatt  V,  Brown,  80  Conn.  836 ;  Whiting  v.  Stevens,  4  Conn.  44 ;  Wood- 
ward V.  Camp,  22  Conn.  457. 

*  Ante,  §  201-218. 

'^  Taylor  v,  Shelton,  30  Conn.  122,  and  other  cases  to  be  cited  to  this 
section.  "  Ante,  §  205-207. 
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that,  if  the  statutes  confer  on  the  wife  the  power  to  bind  her- 
self personally,  and  through  her  person  her  estate,  and  subject 
her  to  be  sued  at  law,  the  reason  fails  on  which  this  equity 
doctrine  proceeds,  and  the  doctrine  itself  fails  with  it ;  at  least, 
under  some  circumstances.  The  present  statutes  of  Connecti- 
cut contain  the  following  provision,  which  was  introduced  in 
substance  in  1872  (c.  94)  :  ^^  Actions  may  be  sustained  against 
a  married  woman,  upon  any  causes  of  action  which  accrued  be- 
fore her  marriage,  and  upon  any  contract  made  by  her  since 
her  marriage  upon  her  personal  credit,  for  the  benefit  of  her- 
self, her  family,  or  her  separate  or  joint  estate,  and  for  any 
tort  committed  by  her  without  the  actual  coercion  of  her  hus- 
band, and  her  property  attached  and  taken  on  execution  in  the 
same  manner  as  if  she  were  unmarried ;  and  her  husband  shall 
not  be  liable  upon  any  of  said  causes  of  action."  ^  Before 
the  passage  of  this  statute,  a  wife  having  a  separate  estate  ob- 
tained a  credit  for  necessaries ;  and  it  was  held  that,  under  the 
statute,  she  might  be  sued  for  them  at  law.  Said  Foster,  J. : 
"  By  our  law  [as  it  stood  before  the  statute  was  enacted]  a 
feme  covert  certainly  may  contract  debts ;  and,  where  such  is 
her  intention,  may  render  her  separate  property  liable  in  equity 
for  their  payment.  Indeed,  in  a  court  of  equity,  9^  feme  covert 
is  possessed  of  the  power  of  9,  feme  sole  in  the  use  and  dispo- 
sition of  her  separate  property.^  The  authorities  [cited  in  a 
note]  are  abundant  to  show  that  this  plaintiff  could  have  en- 
forced this  claim  in  equity  against  the  separate  estate  of  this 
defendant,  prior  to  the  passage  of  the  Act  of  1872,  above  re- 
ferred to.  Now,  the  Act  of  1872  was  not  intended  to  create, 
and  we  think  did  not  create,  any  new  liability.  It  imposes  no 
duty,  no  obligation,  which  did  not  previously  exist.  It  simply 
changes  the  form  of  the  remedy.  The  party  plaintiff,  in  cases 
of  this  description,  is  authorized  to  ))roceed  on  the  law,  instead 
of  the  equity,  side  of  the  court It  is,  as  we  have  said, 

1  Gen.  Stats,  of  1875,  tit  19,  c.  5,  §  9. 

*  Referring  to  Donalds  v.  Plumb,  8  Conn.  447 ;  Imlay  v.  Huntington,  20 
Conn.  146 ;  Leavitt  v,  Beirne,  21  Conn.  1 ;  Wells  v.  Thorman,  87  Conn. 
318. 
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merely  a  change  in  the  form  of  the  remedy,  and  touches  not 
at  all  the  question  of  liability."  ^  On  the  principle  here  brought 
to  view  it  was  held,  before  the  passage  of  this  statute,  that,  if 
a  wife  binds  her  separate  estate  in  equity,  then  her  husband 
goes  away  and  under  another  statute  she  is  authorized  to  act  as 
9k  feme  soUy  then  she  renews  her  promise  to  pay  the  debt,  she 
may  be  sued  for  it,  on  the  last  promise,  at  law.^ 

§  654.  Contract.^  —  So  far  as  express  legislative  provisions 
are  concerned,  the  power  of  the  wife  to  enter  into  contracts 
depends  mainly  upon  what  appears  in  the  last  section.  Ac- 
cording to  the  facts  jn  one  case,  a  married  woman  had  given 
her  promissory  notes  for  money  with  which  to  improve  her 
real  estate,  owned  under  the  common  law ;  and  she  was  held 
to  be  liable  at  law  on  the  notes,  in  an  action  against  her  alone. 
"  The  personal  rights  of  married  women,"  said  Foster,  J., 
'^  have  in  late  years  been  much  extended,  and  it  seems  unjust 
to  increase  rights  without  a  corresponding  increase  of  liabilities. 
Since  the  statute  of  1869,*  there  can  be  no  doubt  of  the  legal 
liability  of  a  married  woman  in  cases  of  this  description.  The 
statute  covers  the  case  in  whatever  aspect  it  may  be  viewed."  ^ 

§  655.  Torts  of  Married  Women,^ — If  the  reader  will  turn 
back  to  our  chapter  referred  to  in  the  note,  and  with  it  com- 
pare the  section  of  the  Connecticut  statute  copied  into  our 

'  Buckingliam  v.  Moss,  40  Conn.  461,  462,  463. 

*  Craft  w.  Holland,  37  Conn.  491. 
'  Ante.  §  230-262. 

*  Chapter  124.  I  do  not  find  the  statute  of  1869  transferred,  in  terms, 
into  the  Revision  of  1875.  Its  words  are :  '*  Whenever  any  married  woman 
shall  carry  on  business  and  shall  incur  any  debt  or  obligation  on  account  of 
the  same,  or  shall  execute  any  promissory  note  or  other  instrument  in  writ* 
ing,  either  alone  or  jointly  with  her  husband,  for  the  benefit  of  her  sole  es- 
tate, or  the  benefit  of  the  joint  es^te  of  herself  and  husband,  she  shall  be 
liable  for  any  sueh  debt  or  obligation,  and  upon  such  note  or  instrument, 
and  may  be  sued  either  alone  or  jointly  with  her  husband,  and  her  property 
may  be  taken  in  attachment  and  execution  as  if  she  were  unmarried."  The 
provision  quoted  in  our  last  section  was  doubtless  understood  by  the  revisers 
to  mean  whatever  is  embraced  by  this  statute. 

*  Lan^enbach  v,  Schell,  40  Conn.  224,  225,  226. 

*  Ante,  §  253-269. 
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section  before  the  last,  he  will  perceive,  that^  by  necessary 
consequence,  a  husband  is  no  longer  compellable  in  this  State 
to  pay  damages  for  his  wife's  post-nuptial  torts. 

§  656.  T77ife'8  Labor  and  Earnings.^  —  We  have  seen  ^  that  the 
statute  makes  real  estate  purchased  with  the  proceeds  of  the 
wife's  personal  services  her  separate  property.  Another  provi- 
sion is  :  ^'  Payment  to  a  married  woman  for  money  lent,  or  de- 
posited by  her,  or  for  her  personal  services  during  coverture, 
shall  be  as  valid  as  if  she  were  a /ewe  «oi«."  *  Again,  "  When 
a  married  woman  shall  carry  on  any  business,  and  any  right  of 
action  shall  accrue  to  her  therefrom,  she  may  sue  upon  the 
same  as  if  she  were  unmarried."  ^  These  provisions  seem  to 
be  less  broad,  in  protection  of  the  earnings  of  the  wife,  than 
some  which  had  existed  under  statutes  now  repealed ;  ^  but  it 
is  not  best  to  discuss  them.^ 

§  657.  Separate  Bnainess.^  —  We  saw,  in  a  note  to  a  preced- 
ing section,^  what  were  the  terms  of  tlie  statute  of  1869  on 
this  subject ;  and,  in  a  preceding  chapter,  the  meaning  of  the 
phrase  "  carry  on  business  "  was  inquired  into.®  Under  the 
present  law,  so  far  as  the  right  is  derived  from  any  statutory 
provision,  and  except  in  cases  of  desertion,^^  it  rests  on  the 
statute  last  quoted  in  the  last  section. 

§  658.  Mbdng.^^  —  "  Upon  the  death  of  any  married  woman 
intestate,  leaving  real  estate  in  which  her  husband  has  no  estate 
by  the  curtesy,  but  upon  which  he  has  made  improvements 
during  coverture  with  her  assent  or  for  their  mutual  benefit, 
the  value  of  such  improvements  shall  constitute  a  valid  claim 

>  Ante.  §  415-429.  *  Ante,  §  649. 

'  Gen.  Stats,  of  1875,  tit  14,  c.  2,  §  8. 

*  lb.  tit.  19,  c.  5.  §  11. 

*  Whiting  0.  Beckwith,  81  Conn.  596^  Morgan  v.  BoUes,  86  Conn.  175. 
See  Hinman  t;.  Parkis,  88  Conn.  188. 

*  See,  also,  post,  §  657.  '  Ante,  §  430-448. 

*  Ante,  §  654,  note. 

*  Ante,  §  441.  See  Holmes  v.  Holmes,  40  Conn.  117 ;  Smith  v.  Thomp- 
son, 86  Conn.  107;  Wells  v.  Thorman,  37  Conn.  818. 

"  Ante,  §  652. 
"  Ante,  §  444-449. 
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against  her  estate  in  favor  of  the  husband,  and  shall  be  a  lien 
upon  such  real  estate."  ^ 

§  659.  Bquitabie  Estates.^ — The  author  has  discovered  no 
statutes  regulating  equitable  estates  of  the  wife  other  than 
statutory  ones.  But  such  estates  existed  under  the  unwritten 
law  of  the  State,^  and  no  reason  appears  for  supposing  that 
they  do  not  now  exist  notwithstanding  the  statutes. 

§  660.  Conolnsion.  —  There  are,  on  the  subject,  in  this  State, 
some  other  provisions  which  it  would  be  pleasant  to  copy,  and 
with  which,  and  some  cases  bearing  more  or  less  upon  them, 
a  few  pages  more  could  be  easily  occupied.  But  not  much  real 
help  to  the  reader  would  come  from  the  process.  As  it  is  not 
possible,  within  any  space  which  can  properly  be  commanded, 
to  make  these  discussions  under  the  several  States  full,  the 
author  selects  according  as  his  judgment  in  each  instance  may 
dictate. 

Delaware, 

§  661.  In  General. — The  legislation  in  this  State  is  more 
recent  than  in  most  others.  In  1865,  a  step  was  taken  by  the 
legislature  securing  a  separate  estate  to  the  wife ;  laws  were 
added  in  1871  and  1873,  and  there  was  an  amendment  of  the 
latter  in  1875.  The  scope  of  the  enactments  will  appear  from 
the  first  section  of  the  Act  of  March  17, 1875,  as  follows: 
"  The  real  and  personal  property  of  any  married  woman,  which 
has  been  heretofore  acquired,  is  now  held,  or  which  she  may 
hereafter  acquire  in  any  manner  whatsoever,  from  any  person 
other  than  her  husband,  shall  be  her  sole  and  separate  property, 
and  the  rents,  issues,  and  profits  thereof  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  liable  for  his  debts."     As 

^  Gen.  Stats,  of  1875,  tit.  18,  c.  7,  §  15.    See  ante,  §  448. 

*  Ante,  §  49G-499. 

'  Nichols  V,  Palmer,  5  Day,  47;  Winton  t;.  Bamum,  19  Conn.  171;  Im- 
lay  V,  Huntington,  20  Conn.  146 ;  Hathaway  9.  St.  John,  20  Conn.  343 ; 
West  0.  Howard,  20  Conn.  581 ;  Deming  v.  Williams,  26  Conn.  226  (over- 
ruling Dibble  t;.  Hutton,  1  Day,  221) ;  Riley  o.  Riley,  25  Conn.  154  (also 
oyerruling  Dibble  v.  Hutton,  supra)  ;  Smith  o.  Chapell,  81  Conn.  589. 
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it  would  be  impossible  for  the  author  to  refer  to  many  illustra- 
tive decisions  from  the  Delaware  courts,  he  deems  it  not  best 
to  set  out  the  statutes  further. 


Florida. 

§  662.  Unwritten  Zaw.  —  Tlie  common  law  of  England,  as 
existing  on  the  4th  day  of  July,  1776,  with  statutes  amenda- 
tory of  it,  was,  with  some  exceptions  and  as  far  as  applicable, 
adopted  in  Florida  by  Act  of  Nov.  6, 1829. 

§  663.  ConstltQtlonal  Provision.  —  ^'  All  property  both  real 
and  personal  of  the  wife,  owned  by  her  before  marriage,  or 
acquired  afterward  by  gift,  devise,  descent,  or  purchase,  shall 
be  her  separate  property,  and  not  liable  for  the  debts  of  her 
husband."  ^ 

§  664.  History  of  Legislation. —  The  legislation  on  this  sub- 
ject has  not  been  fluctuating  in  Florida,  as  it  has  been  in  most 
of  the  other  States.  Except  as  to  some  points  of  judicial  pro- 
cedure, it  is  all  comprehended  in  the  Territorial  Act  of  March 
6, 1845 ;  passed,  the  reader  perceives,  long  before  the  above 
provision  was  introduced  into  the  State  constitution. 

§  665.  Past  Transactions^ — Zbdsting  Bffarriages.^  —  ^^  All  tlie 

rights  and  privileges  of  husband  and  wife,  established  or  de- 
rived by  marriage  under  the  civil  laws  of  Spain,  while  this 
[State]  was  under  the  jurisdiction  of  that  government,  shall 
be  held,  possessed,  and  exercised  by  the  husband  and  wife  re- 
spectively in  this  [State],  and  each  shall  be  permitted  to  sell, 
succeed  to,  dispose  of,  and  convey  by  sale,  devise,  or  will,  their 
goods,  chattels,  lands,  and  tenements  in  the  same  manner  as 
they  could  or  might  have  done  under  the  laws  of  Spain,  ob- 
serving only  the  formalities  of  conveyance  required  by  any 
other  laws  established,  or  which  may  hereafter  be  established 
in  this  [State]."  ^  As  to  marriages  celebrated  after  the  State 
ceased  to  be  governed  by  the  Spanish  law,  and  before  the  en- 

1  Const,  of  1868,  art.  4,  §  26. 

«  Ante,  §  28-53.  '  Ante,  §  64-56. 

«  Act  of  Dec.  23,  1824,  Thomp.  Dig.  p.  200. 
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actment  of  the  statute  of  1845,  the  statute  did  not  take  from 
the  husband  rights  which  had  already  vested  under  the  common 
law.^  We  have  seen,^  that,  if  parties  marrying  in  one  State 
intend  to  reside  in  another,  the  property  of  each  of  them  will 
vest  under  this  marriage  in  the  way  pointed  out  by  the  laws  of 
the  latter  State  on  their  moving  into  it,  not  being  affected  by 
the  laws  prevailing  in  the  State  where  the  marriage  took  place. 
Now,  if  the  place  of  intended  residence  is  Florida,  and  neither 
the  man  nor  the  woman  is  a  citizen  of  Florida  at  the  time  of 
the  marriage,  the  letter  of  the  provision  to  be  quoted  in  our 
next  section  would  exclude  them  from  the  benefit  of  the  stat- 
ute, and  leave  their  relations  to  be  controlled  by  the  common 
law.  And  it  would  be  an  interesting  question  whether  or  not 
the  court  could  avoid  this  result  by  any  permissible  construe- 
tion.  ■ 

§666.  What  Property.^  — "  Hereafter,  when  any  female,  a 
citizen  of  this  [State],  shall  marry,  or  when  any  female  shall 
marry  a  citizen  of  this  [State],  the  female  being  seised  or  pos- 
sessed of  real  or  personal  property,  her  title  to  the  same  shall 
continue  separate,  independent,  and  beyond  the  control  of  her 
husband  notwithstanding  her  coverture,  and  shall  not  be  takea 
in  execution  for  his  debts ;  provided,  however,  that  the  property 
of  the  female  shall  remain  in  the  care  and  management  of  her 
husband."  *  "  Married  women  may  hereafter  become  seised 
or  possessed  of  real  and  personal  property,  during  coverture,  by 
bequest,  demise,  gift,  purchase,  or  distribution ;  subject,  how- 
ever, to  the  restrictions,  limitations,  and  provisions  contained 
in  the  foregoing  section."  ^  In  addition  to  these  provisions, 
there  is  the  guaranty  of  the  constitution  already  quoted.^ 

§  667.  Aooumolatioiui  and  Increase.'^ — '^  Any  married  woman 
having  separate  and  independent  title  to  property,  under  and 
by  virtue  of  this  act,  shall  not  be  entitled  to  sue  her  husband 

1  Tyson  v.  Mattair,  8  Fla.  107.  *  Ante,  §  678  et  seq. 

»  Ante,  §  74-93.  *  Act  of  March  6,  1845,  §  1. 

•  lb.  §  2 ;  Mercer  v.  Hooker,  6  Fla.  277 ;  Price  v.  Sanchez,  8  Fk.  136 ; 
ante,  §  139. 

•  Ante,  §  663. .  '  Ante,  §  94-98. 
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for  the  rent,  hire,  issues,  proceeds,  or  profits  of  said  property, 
nor  shall  the  liusband  charge  for  his  management  and  care  of 
the  property  of  his  wife."  ^  The  construction  of  this  statute 
seems  in  principle  to  be,  that  the  husband  is  not  to  account  to 
the  wife  for  the  income  of  her  separate  property ;  in  other 
words,  that  it  is  his.  If  so,  the  provision  is,  according  to 
views  already  presented  in  this  volume,'  abrogated  or  modified 
by  the  constitution  of  1868,  already  quoted.* 

§  668.  ConTeyaiices.^  —  ^^  The  husband  and  wife  shall  join 
in  all  sales,  transfers,  and  conveyances  of  the  property  of  the 
wife,  and  the  real  estate  of  the  wife  shall  only  be  conveyed  by 
the  joint  deed  of  the  husband  and  wife,  duly  attested,  authen- 
ticated, and  admitted  to  record,  according  to  the  laws  of  Flor- 
ida, regulating  conveyances  of  real  property."  *  This  statute 
does  not  render  unnecessary  the  private  examination  of  the 
wife,  in  conveyances  of  her  separate  property .* 

§  669.  "Wife's  Ante-nupttal  Debts.*^  —  ^^  The  husband  shall  not 
be  held  or  deemed  liable  to  pay  the  debts  of  his  wife  con- 
tracted prior  to  any  marriage  hereafter  to  be  solemnized  in 
this  [State],  but  the  property  of  the  wife  shall  be  subject  to 
such  debts."  ® 

§  670.  Hnaband  as  Wife's  Agent.'  —  Provisions  have  already 
been  quoted,  making  the  husband  the  agent  of  the  wife  for  the 
management  of  her  separate  statutory  estate.^^ 

§  671.  Mixing  ^^  —  Charging  in  i]qtiity.^^  —  In  a  case  where  the 
separate  estate  of  the  wife  was  equitable  and  the  husband  was 
her  trustee,  some  improvements  were  made  on  it  with  her  as- 
sent, and  with  her  assent  he  gave  his  individual  notes  for  their 
value.  Then  he  became  insolvent.  And  it  was  held  that  the 
debt  for  the  improvements  could  be  charged  in  equity  on  the 

1  Act  of  March  6,  1846.  §  3. 

»  Ante,  §  600,  632 ;  post,  §  679. 

»  Ante,  §  663.  *  Ante,  §  162-200. 

•  Act  of  March  6,  1845,  §  4. 

«  Hartley  v.  Ferrell,  9  Fla.  874.  '  Ante,  §  808-826. 
«  Act  of  March  6,  1845,  §  5. 

•  Ante,  §  883-399.  "  Ante,  §  666,  667. 
"  Ante,  §  444-449.  "  Ante,  §  201-218. 
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estate,  and  that  the  creditors  were  entitled  to  avail  themselves 
of  this  remedy  for  their  own  benefit.^ 

§  672.  Equitable  Efltates.^  —  There  seems  to  be  no  doubt 
that  the  married-women  statute  does  not  interfere  with  ante- 
nuptial settlements,  or  the  general  doctrine  of  equitable  estates. 
These  are  recognized  in  Florida  the  same  as  elsewhere.*  The 
constitutional  provision  *  secures  to  the  wife  what  was  hers  be- 
fore marriage,  and  what  afterward  becomes  hers  in  particular 
ways  pointed  out ;  but  it  is  familiar  doctrine  that  parties  can 
waive  their  rights  under  the  law,  whether  the  law  be  constitu- 
tional, statutory,  or  unwritten ;  and  this  they  do  when  they 
enter  into  a  contract  in  terms  differing  from  what  the  law  had 
provided. 

§  673.  Recording  Aots.^  — "  All  the  property,  real  and  per 
sonal,  which  shall  belong  to  the  wife  at  the  time  of  her  mar- 
riage, or  which  she  may  acquire  in  any  of  the  modes  herein- 
before mentioned,  shall  be  inventoried  and  recorded  in  the 
[Circuit]  Court  clerk's  office  of  the  county  in  which  such  prop- 
erty is  situated,  within  six  months  after  such  marriage,  or  after 
said  property  shall  be  acquired  by  her,  at  the  peril  of  becoming 
liable  for  her  husband's  debts,  as  if  this  act  had  not  been 
passed  ;  Provided,  That  any  omission  to  make  said  inventory 
and  record  shall  in  no  case  confer  any  rights  upon  her  hus- 
band." ^  If  property  is  acquired  by  a  married  woman,  and  a 
record  is  not  made  of  it  under  this  provision  within  six  months 
from  the  time  of  its  acquisition,  it  will  not  be  protected  from 
her  husband's  creditors.''^ 

§  674.  DiBtributton  and  Descent.^  —  ^^  If  married  women  die 
in  this  [State]  possessed  of  real  and  personal  property,  or  of 

1  Smith  V.  Poythress,  2  Fla.  92. 

«  Ante,  §  496-499. 

'  Caulk  V,  Fox,  13  Fla.  148;  Alston  v.  Rowles,  18  Fla.  117;  Abernathy 
o.  Abernathy,  8  Fla.  243;  Sanderson  v,  Jones,  6  Fla.  430;  May  «.  May, 
7  Fla.  207. 

*  Ante,  §  663.  •  Ante,  §  600-603.  ' 

•  Act  of  March  6,  1845,  §  7. 

»  Price  V.  Sanchez.  8  Fla.  136 ;  Mercer  v.  Hooker,  6  Fla.  277. 
«  Ante.  §  651^62. 
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either  species  of  property,  the  husband  shall  take  the  same  in- 
terest in  her  said  property,  and  no  other,  which  a  child  would 
take  and  inherit ;  and,  if  the  wife  should  die  without  children, 
then  the  surviving  husband  shall  be  entitled  to  administration, 
and  to  all  her  property  both  real  and  personal."  ^ 

Oeorgia. 

§  675.  Unwritten  Iaw. —  The  common-law  and  equity  juris- 
piTidence  of  England  and  most  of  our  States  prevails  in  Geor- 
gia ;  and,  except  as  changed  by  constitutions  and  statutes, 
governs  the  relations  of  husband  and  wife.  And,  in  the  con- 
struction of  the  unwritten  law  of  the  subject,  very  few  depart- 
ures from  common  doctrine  have  been  made.  On  one  question 
relating  to  the  wife^s  equity,  the  court  held,  what  was  admitted 
to  be  and  is  contrary  to  the  English  law  ;  ^  namely,  that  the 
right  of  children  to  the  benefit  of  a  settlement  from  their 
mother's  property,  not  reduced  to  possession  by  her  husband, 
attaches  upon  her  filing  a  bill  to  obtain  a  settlement ;  and,  if 
she  dies  pending  the  proceeding,  without  waiving  her  right, 
tlie  children  may  enforce  their  claim  by  a  supplemental  bill.^ 
And  there  is  a  statute,  superseded  as  to  future  cases  by  the 
late  enactments,  so  old  as  almost  to  merit  common-law  honors, 
which  provides,  that  "since  the  22d  day  of  February,  1789,  the 
real  estate  belonging  to  the  wife  shall  become  vested  in  and 
pass  to  the  husband  in  the  same  manner  as  personal  property 
doth."  Under  which  it  is  held,  that,  by  virtue  of  the  marriage, 
the  lands  of  the  wife  pass  to  and  vest  in  the  husband,  without 
any  act  of  reducing  them  to  possession  ;  in  other  words,  they 
follow  the  rule  which  governs  ordinary  personal  property,  and 
not  choses  in  action.  And  the  statute  transfers  from  the  wife 
to  the  husband  the  ownership  and  seisin,  not  only  of  the  lands 
which  she  owned  at  the  time  of  the  marriage,  but  of  those  also 
which  she  afterward  acquires,  not  to  her  separate  use.* 

>  Act  of  March  6,  1845,  §  6.  •  Vol.  L  §  673-676. 

'  Hobgood  9.  Martin,  81  6a.  62. 

*  Frescott  v.  Jones,  29  Ga.  58 ;  Whitehead  v.  Arline,  43  Ga.  221 ;  Cain 
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§676.  Constitational  Provision. — lu  1868,  the  following 
provision  was  introduced  into  the  constitution  of  this  State : 
"  All  property  of  the  wife,  in  her  possession  at  the  time  of  her 
marriage,  and  all  property  given  to,  inherited,  or  acquired  by 
her,  shall  remain  her  separate  property,  and  not  be  liable  for 
the  debts  of  l^er  husband."  ^ 

§  077.  Hlfitory  of  liegisiation.  —  The  legislation  of  this  State, 
which  had  made  some  earlier  advances  toward  the  present  pol- 
icy, fully  adopt  it  in  1866,  when  the  provision  to  be  copied  into 
the  next  section  became  a  law.^  Two  years  later,  the  reader 
has  just  seen,  the  substance  of  the  provision  was  incorporated 
into  the  constitution. 

§  678.  What  Property .8  —  "  All  the  property  of  the  wife  at 
the  time  of  her  marriage,  whether  real,  personal,  or  choses  in 
action^  shall  be  and  remain  the  separate  property  of  the  wife  ; 
and  all  the  property  given  to,  inherited,  or  acquired  by  the 
wife  during  coverture  shall  vest  in  and  belong  to  the  wife,  and 
shall  not  be  liable  for  the  payment  of  any  debt,  default,  or 
contract  of  the  husband."  * 

§  679.  Accumulations  and  Increase.^  —  The  use  and  income 

of  property  constitute  a  part  of  the  property  itself.®  And  it 
has  been  considered  that  the  foregoing  provision  of  the  consti- 
tution ^  protects  from  creditors  of  the  husband  a  farm  crop 
raised  by  the  wife.® 

§  680.  Conveyances.^  —  As  to  the  separate  estate  held  under 
a  marriage  settlement :  ^^  The  wife  is  a/eme  9ole  as  to  her  sep- 

V,  Furlow,  47  Ga.  674.  See  Vol.  I.  §  85;  Pool  v.  Morris,  29  Ga.  874; 
Wiggins  0.  Blount,  83  Ga.  409 ;  Atkinson  o.  Beall,  83  Ga.  153 ;  Crawford 
V.  Brady,  35  Ga.  134. 

1  Const  of  1868,  art.  7,  §  2;  Dubose  o.  McDonald,  46  Ga.  471 ;  Huff  v. 
Wright,  89  Ga.  41. 

*  And  see  Whitehead  v.  Arline,  43  Ga.  221;  Prescott  v.  Jones,  29 
Ga.  58. 

»  Ante,  §  74-98. 

*  Acts  of  1866,  p.  146,  147 ;  Code  of  1873,  §  1764. 

»  Ante,  §  94-98.  •  Ante,  §  600,  632,  667. 

^  Ante,  §  676.  *  Dubose  v,  McDonald,  46  Ga.  471. 

*  Ante,  §  162-200. 
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arate  estate,  unless  controlled  •by  the  settlement.  Every  re- 
striction upon  her  power  in  it  must  be  complied  with ;  but, 
while  the  wife  may  contract,  she  cannot  bind  her  separate 
estate  by  any  contract  of  suretyship,  nor  by  any  assumption 
of  the  debts  of  her  husband,  and  any  sale  of  her  separate  es- 
tate,  made  to  a  creditor  of  her  husband  in  eztiQguishment  of 
his  debts,  shall  be  absolutely  void."  ^  And  the  court  deem 
that,  by  construction  of  the  constitutional  provision  already 
quoted,^  the  wife  has  power  to  convey  away  her  separate  statu- 
tory estate.^ 

§  681.  Contract.  ^  —  The  rule  as  to  contracts  concerning  the 
equitable  estate  appears  in  our  last  section.  ^'  The  contracts 
of  a  married  woman  are  generally  void."  ^  Still  it  seems  to 
be  the  doctrine  of  the  court,  that,  by  force  of  the  constitution 
the  contracts  of  married  women  as  to  their  separate  estate  are 
binding  upon  them.  And  it  has  been  held,  that  a  married 
woman  who  buys  property,  and  ^ves  her  individual  note  for 
the  price,  is  presumed  to  have  U  separate  estate  and  to  contract 
with  reference  to  it.  Then,  if  the  creditor  sues  her  on  the 
note,  without  joining  her  husband,  the  action  is  presumed  to 
have  been  properly  brought ;  and  if,  after  she  has  been  legally 
served,  she  fails  to  appear  and  defend  by  showing  that  she  has 
no  separate  estate,  or  by  setting  up  other  good  cause  of  defence, 
and  a  judgment  is  rendered  against  her,  such  judgment  binds 
her  separate  estate  and  will  not  be  set  aside  on  motion  because 
of  the  non-joinder  of  her  husband.^ 

§  682.  Wife's  Ante-nuptial  Debts. ''  —  ^^  The  husband  shall  be 
bound  for  the  debts  of  the  wife,  existing  at  the  time  of  the 
marriage,  to  the  extent  of  the  property  received  by  her  only, 

1  Code  of  1873,  §  1783.  •  Ante,  §  676. 

'  Huff  0.  Wright,  39  6a.  41.  As  to  other  circumstances,  and  prior  to  the 
late  enactments,  see  Meredith  o.  Hughes,  28  6a.  671 ;  Seabrook  v.  Brady, 
47  6a.  650;  Van  Arsdale  v.  Joiner,  44  6a.  173;  Cope  v.  Savannah  Mutual 
Loan  Association,  24  6a.  46. 

*  Ante.  §  230^252.  •  Code  of  1873,  §  2730. 

•  Huff  0.  Wright,  39  6a.  41.  See  Waters  v.  Bean,  15  6a.  358;  Lively. 
V,  Paschal,  35  6a.  218. 

'  Ante,  §  308-826. 
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and  the  property  received  through  the  wife  shall  be  liable  for 
the  payment  thereof."  ^  This  provision  was  introduced  by  the 
Act  of  1856 ;  and  the  court  held  under  it,  that,  if  the  debt  is 
not  reduced  to  judgment  against  the  husband  during  the  cover- 
ture, he  ceases  to  be  liable  even  to  the  extent  of  the  property 
received  from. the  wife.* 

§  683.  Equitable  Estates.^  —  Not  only  do  the  late  statutes  not 
supersede  equitable  estates  under  marriage  settlements,  and 
the  like,  but  there  are  particular  provisions  regulating  them.^ 

§  684.  Free  Ttader.^  — "  The  wife,  by  consent  of  her  hus- 
band, evidenced  by  notice  in  a  public  gazette  for  one  month, 
may  become  a  public  or  free  trader ;  in  which  event  she  is 
liable  as  ^feme  sole  for  all  her  contracts,  and  may  enforce  -the 
same  in  her  own  name."  ^ 

§  685.  Conoiusion.  —  It  might  be  interesting  to  make  the 
selections  from  the  late  Oeorgia  laws  more  full,  but  the  above 
will  convey  a  pretty  accurate  idea  of  their  nature  and  extent ; 
and,  as  the  decisions  under  thehi  are  thus  far  but  few,  it  is 
believed  to  be  best  not  to  pursue  the  subject  further. 

Illinois. 

§  686.  Unwritten  Law.  —  The  unwritten  law  of  husband  and 
wife,  in  this  State,  is  the  same  as  in  England  and  most  of  our 
other  States.  And,  in  the  specific  adjudications  of  the  courts, 
there  are  no  departures  from  it  requiring  particular  notice. 

§  687.  HiBtory  of  Legislation.  —  In  this  State,  as  in  most  of 
tlie  others,"^  legislation  has  proceeded  by  steps,  and  not  by  a 
single  bound,  to  its  present  position  as  to  the  property  rights 
of  married  women.  In  1861,  it  was  enacted  as  follows :  "  All 
the  property,  both  real  and  personal,  belonging  to  any  married 

'  Code  of  1873,  §  1763. 

'  Bryan  v,  Doolittle,  38  Gra.  255.  As  to  the  earlier  law,  see  Cbristian  v. 
Hanks,  22  6a.  125 ;  Phillips  v,  Stewart,  27  Ga.  402 ;  Evans  o.  Lipscomb, 
28  Ga.  71. 

»  Ante,  §  496-499.  *  Code  of  1873,  §  1775-1785. 

•  Ante.  §  628-532.  •  Code  of  1873,  §  1760. 

'  Ante,  §  8. 
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woman  as  her  sole  and  separate  property,  or  which  any  woman 
hereafter  married  owns  at  the  time  of  her  marriage,  or  which 
any  married  woman  during  coverture  acquires  in  good  faith 
from  any  person  other  than  her  husband,  by  descent,  devise,  or 
otherwise,  together  with  all  the  rents,  issues,  increase,  and 
profits  thereof,  shall,  notwithstanding  her  marriage,  be  and 
remain  during  coverture  her  sole  and  separate  property,  under 
her  sole  control,  and  be  held,  owned,  possessed,  and  enjoyed 
by  her  the  same  as  though  she  was  sole  and  unmarried  ;  and 
shall  not  be  subject  to  the  disposal,  control,  or  interference  of 
her  husband,  and  shall  be  exempt  from  execution  or  attach- 
ment  for  the  debts  of  her  husband."  ^  This  statute  contained 
some  further  provisions,  and  still  others  were  added  from  time 
to  time,  till,  in  1874,  the  Act  of  March  30th,  now  in  force,  was 
passed  ^'  to  revise  the  law  in  relation  to  husband  and  wife." 
The  provision  in  it  corresponding  to  the  one  above  quoted  is 
not  in  the  same  words.  This  statute  constitutes  chapler  68  of 
the  Revised  Statutes  of  1874. 

§  688.  Past  Transactions  ^ — ZSzlsting  Alarriages.^  —  The  stat- 
ute was  not  designed  to  take  from  the  husband  rights  which 
vested  in  him  before  its  passage;  or  which,  though  vesting 
afterward,  were  acquired  under  another  government.* 

§  689.  What  Property.^  —  "  A  married  woman  may  own,  in 
her  own  right,  real  and  personal  property  obtained  by  descent, 
gift,  or  purchase,  and  manage,  sell,  and  convey  the  same,  to  the 
same  extent  and  in  the  same  manner  that  the  husband  can 
property  belonging  to  him."  ®  Possibly  the  next  section  ought 
to  be  considered  in  connection  with  this.  It  is :  "  Should 
either  the  husband  or  wife  unlawfully  obtain  or  retain  posses* 
sion  or  control  of  property  belonging  to  the  other  either  before 
or  after  marriage,  the  owner  of  the  property  may  maintain  an 

>  Act  of  Feb.  21,  1861,  §  1 ;  Emerson  v.  Clayton,  32  Hi.  493. 
»  Ante,  §  28-63.  '  Ante,  §  64-66. 

*  Dubois  V.  Jackson,  49  111.  49;  Bridgford  o.  Riddell,  66  111.  261 ;  Thomaa 
V.  Chicago,  66  111.  403 ;  Farrell  v.  Patterson,  43  111.  62 ;  Rose  v.  Sanderson* 
88  111.  247. 

•  Ante,  74-98.  •  B.  S.  of  1874,  c.  68,  §  9. 
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action  therefor,  or  for  any  right  growing  out  of  the  same,  in 
the  same  manner  and  to  tiie  same  extent  as  if  they  were  un- 
married." ^  If  the  reader  will  consult  the  repealing  clause  of 
the  Revised  Statutes  of  1874,  he  will  see  that  the  Act  of  1861, 
and  other  prior  acts,  relating  to  the  property  rights  of  married 
women,  are  expressly  repealed.  And  the  author  can  find  in 
the  Revised  Statutes  nothing,  unless  it  is  in  the  above  pas- 
sages, changing  the  rule  of  the  common  law  under  which  the 
property  of  the  wife  vests,  on  the  marriage,  in  her  husband. 
Tlie  first  of  the  above  passages  has  plainly  no  reference  to 
property  which  the  woman  owned  at  the  time  of  the  marriage ; 
and  the  second,  in  express  terms,  embraces  only  property  of 
which  possession  was  obtained  "  unlawfully."  If,  by  marriage, 
the  woman's  property  vests  in  the  man  under  the  rules  of  the 
common  law,  he  acquires  it  quite  lawfully.  It  seems  highly 
improbable  the  legislature  meant  to  return  to  the  common 
law  as  to  the  ante-nuptial  property  of  the  wife,  and  not  as  to 
after-acquired  property.  Yet  the  author  does  not  see,  as,  if 
the  legislature  really  did  not  mean  it,  an  Illinois  lawyer  would, 
how  this  consequence  is  to  be  avoided. 

As  to  Damages  for  Torts.  —  Uader  the  Act  of  1861,  it  was 
held  that  what  accrues  to  the  wife  by  reason  of  a  tort  in- 
flicted upon  her  is  her  separate  estate.^  But  if  the  reader 
will  coippare  that  act  with  the  Revised  Statutes  of  1874,  and 
with  the  distinctions  stated  in  a  previous  discussion,'  he  will 
see  that  the  same  result  does  not  proceed  from  the  provision 
quoted  above,  though  perhaps  it  may  come  from  other  pro- 
visions of  the  Revised  Statutes.*  A  reference  to  some  de- 
cisions under  the  before-quoted  section  of  the  Act  of  1861,^ 
relating  to  other  points,  may  be  convenient  to  the  reader.^ 

»  lb.  §  10.  •  Ante,  §  76. 

•  Ante,  §  76,  77.  *  See  post,  §  698. 

•  Ante,  §  687. 

•  Beach  v.  Miller,  51  HI  206;  Illinois,  &c..  Railroad  v.  Grable,  46  III. 
445 ;  Emerson  v,  Clayton,  32  111.  493 ;  Hayner  v.  Smith,  63  111.  430 ;  Car- 
penter V.  Mitchell,  50  HI.  470;  Carpenter  v.  Mitchell,  54  111.  126;  Dyer  v, 
Keefer,  51  111.  525;  Snider  v.  Ridgeway,  49  111.  522;  Manny  v.  Rixford,  44 
111.  129 ;  McLaurie  v.  Partlow,  53  111.  340 ;  Haines  v.  Haines,  54  111.  74. 
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.  §  690.  ConTeyances.^  —  We  have  seen,^  that  the  present 
statutes  authorize  the  wife  to  ^'  sell  and  convey  "  her  statutory 
estate  '^  to  the  same  extent  and  in  the  same  manner  that  the 
husband  can  property  belonging  to  him."  * 

§  691.  Contract.^ —  While  the  Act  of  1861  was  in  force,  a 
case  arose  in  which  Breese,  J.,  observed :  '^  This  is  a  plain 
case.  The  main  question  arising  in  it  is  settled  by  Carpenter 
V.  Mitchell,^  where  it  was  held  that  the  note  of  a  married  woman, 
executed  with  her  husband  in  payment  for  land  purchased  by 
the  wife  and  conveyed  to  her,  could  not  be  the  foundation  of 
an  action  at  law  against  her.  If  allowed,  it  would  frustrate 
the  object  of  the  Act  of  1861,  to  protect  married  women  in 
their  separate  property ;  for,  under  the  influence  of  her  hus- 
band, which  a  married  woman  usually  is,  her  separate  property 
could  be  swept  from  her  by  his  foolish  undertakings  and  reck- 
less contracts."  ^  This  reasoning  did  not  satisfy  the  legislature ; 
so  now,  by  the  Revised  Statutes,  *^  Contracts  may  be  made  and 
liabilities  incurred  by  a  wife,  and  the  same  enforced  against 
her,  to  the  same  extent  and  in  the  same  manner  as  if  she  were 
unmarried  ;  but,  except  with  the  consent  of  her  husband,  she 

>  Ante,  §  162-200.  «  Ante,  §  688. 

'  As  to  conveyances  by  married  women  under  previous  laws,  see  Lane  o. 
Soulard,  15  111.  123 ;  Garrett  v.  Moss,  22  111.  863 ;  Moore  o.  Titman,  33  HI. 
358;  Stuart  v.  Button,  39  111.  91 ;  Tourville  o.  Pierson,  39  111.  446;  Pom- 
eroy  o.  Manhattan,  &c.,  Ins.  Co.,  40  UL  398;  Yundt  v.  Hartrunfl',  41  IIL  9; 
Lindley  v.  Smith,  46  111.  523 ;  Rogers  «.  Higgins,  48  111.  211 ;  Hoyt  v,  Swar, 
53  111.  134;  Lindley  o.  Smith,  58  III.  250.  Under  the  Act  of  1861,  Cole  v. 
Van  Riper,  44  111.  58;  Scovil  v.  Kelsey,  46  111.  344;  Dean  v.  O'Meara,  47 
111.  120;  Scovil  v.  Connell,  47  111.  277;  Bressler  v.  Kent,  61  111.  426.  A 
married  woman  who  is  administratrix  may  convey  land  in  her  fiduciarj 
capacity  without  her  husband  joining  with  her.  Said  Walker,  J. :  '*  When 
the  law  authorizes  a  married  woman  to  act  as  an  administratrix,  it  neces- 
sarily clothes  her  with,  power  to  perform  all  acts  necessary  to  a  complete 
performance  of  all  the  duties  of  the  position.^^  Huls  v.  Buntin,  47  111.  396, 
399. 

<  Ante,  §  230-252. 

^  Carpenter  v.  Mitchell,  50  111.  470. 

'  Schmidt  o.  Postel,  63  111.  58,  60 ;  s.  c.  nom.  Schmidt  v.  Post,  6  Chicago 
Leg.  News,  196.  And  see  Pike  o.  Baker,  53  111.  163,  correcting  an  observa- 
tion in  Sweeney  v.  Damron,  47  111.  450 ;  In  re  Bradwell,  65  HI.  535. 
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may  not  enter  into  or  carry  on  any  partnership  business,  unless 
her  husband  has  abandoned  or  deserted  her,  or  is  idiotic  or  in- 
sane, or  is  confined  in  the  penitentiary."  ^ 

§  692.  Tortai  of  Married  "Women.^  — "  For  all  civil  injuries 
committed  by  a  married  woman,  damages  may  be  recovered 
from  her  alone,  and  her  husband  shall  not  be  responsible  there- 
for, except  in  cases  where  he  would  be  jointly  responsible  with 
her  if  the  marriage  did  not  exist."*  This  provision  but  af- 
firms what  was  held  as  the  result  of  the  prior  Act  of  1869.* 

§  693.  Tcrtai  to  Married  "Women.^ — We  have  seen,®  that,  if  a 
wife  is,  under  the  RcYised  Statutes,  entitled  to  sue  in  her  own 
name  alone  for  a  tort  committed  on  her  person,  and  appropriate 
the  damages  as  her  separate  estate,  it  is  for  a  different  reason 
from  the  one  which  led  to  this  result  under  the  Act  of  1861. 
The  ReviBed  Statutes,  however,  provide,  that "  a  married  woman 
may  in  ail  cases  sue  and  be  sued  without  joining  her  husband 
with  her,  to  the  same  extent  as  if  she  were  unmarried,  and  an 
attachment  or  judgment  in  such  action  may  be  enforced  by  or 
against  her,  as  if  she  were  a  single  woman."  "^  Plainly  enough, 
then,  she  can  maintain  her  sole  action  for  a  tort  to  her  person ; 
because,  even  under  the  common  law,  the  right  of  action  ac- 
crues to  her,  not  to  her  husband,  and  he  is  joined  with  her  as 
plaintiff  merely  "  for  conformity."  ®  Now,  if  the  wife  sues 
alone,  being  authorized  thereto  by  the  statute,  it  will  require 
no  very  violent  construction  to  hold  the  proceeds  of  the  suit  to 
be  her  separate  estate.^ 

§  694.  Wife's  Ante-nuptdal  Debts.^^  —  The  Act  of  1861  was 
not  construed  to  free  the  husband  from  liability  for  his  wife's 
ante-nuptial  debts.^^  But  now,  "  Neither  husband  or  wife  shall 
be  liable  for  the  debts  or  liabilities  of  the  other  incurred  be- 
fore marriage,  and  (except  as  herein  otherwise  provided),  they 

1  R.  S.  of  1874.  c.  68,  §  6.  *  Ante.  §  26^-269. 

<  R.  S.  of  1874.  c  68.  §  4.  «  Ante,  §  267. 

»  Ante,  §  270-281.  •  Ante.  §  689. 

^  R.  S.  of  1874.  c.  68,  §  1.  •  Ante,  §  273. 

•  Ante,  §  278-281.  »^  Ante,  §  308-325. 
"  Connor  v.  Berry,  46  HI.  870. 
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shall  not  be  liable  for  the  separate  debts  of  each  other,  nor 
shall  the  wages,  earnings,  or  property  of  either,  nor  the  rent 
or  income  of  such  property,  be  liable  for  the  separate  debts  of 
the  other."  ^ 

§  695.  Post-nuptial  Dealings  together.^  —  "  Where  husband 
and  wife  shall  be  living  together,  no  transfer  or  conveyance  of 
goods  and  chattels  between  such  husband  and  wife  shall  be 
valid  as  against  the  rights  and  interests  of  any  third  person, 
unless  such  transfer  or  conveyance  be  in  writing,  and  be  ac- 
knowledged and  recorded  in  the  same  manner  as  chattel  mort- 
gages  are  required  to  be  acknowledged  and  recorded  by  the 
laws  of  this  State,  in  cases  where  the  possession  of  the  prop- 
erty is  to  remain  with  the  mortgagor."** 

§  696.  "Wife's  Labor  and  Earnings.^ — ^^  A  married  woman  may 
receive,  use,  and  possess  her  own  earnings,  and  sue  for  the 
same  in  her  own  name,  free  from  the  interference  of  her  hus- 
band or  his  creditors.  Neither  husband  or  wife  shall  be  en- 
titled to  recover  any  compensation  for  any  labor  performed  or 
services  rendered  for  the  other,  whether  in  the  management  of 
property  or  otherwise."  ^  This  is  in  substance  a  re-enactment 
of  the  statute  of  1869.« 

§  697.  Separate  Business.^  —  Under  the  former  statutes  of 
this  State,  various  questions  arose  as  to  the  power  of  the  wife 
to  carry  on  a  separate  business ;  and  the  ownership  of  the 
business  in  matter  of  law,  and  the  liabilities  of  the  husband 
and  wife  respectively,  should  she  undertake  to.  carry  it  on.® 
It  is  believed  that  these  questions  stand  quite  difiTerently  under 
the  present  statute,  which  yields  to  the  wife  the  full  power  of 
contract  with  the  single  exception  of  the  carrying  on  of  a 
partnership  business,^  and  entitles  her  to  the  fruits  of  her  own 

»  R.  S.  of  1874,  c.  68,  §  6.  «  Ante,  §  366-377. 

»  R.  S.  of  1874,  c.  68,  §  9.  *  Ante.  §  41^429. 

•  R.  S.  of  1874,  c.  68,  §  7,  8.  *  As  to  which  see  ante,  §  424. 

'  Ante.  §  430-448. 

<*  Wortman  v.  Price,  47  HI.  22 ;  Cookson  v.  Toole.  59  HI.  515 ;  Dean  o. 
Bailey.  50  III.  481 ;  Boyd  v,  Merriell,  52  111.  151 ;  Wilson  o.  I^omis,  55  Ul. 

352. 

^  Ante,  §  691. 
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earnings.^    As  against  the  husband's  creditors,  however,  can 
she  now  carry  on  the  business,  with  the  right  to  have  the 
avails  of  it  protected  to  herself,  if  she  employs  him  as  her 
agent  therein,  and  appropriates  to  the  business  all  his  time, 
labor,  and  skill  ?    The  present  statute  has  the  following :  ^'  A 
husband  or  wife  may  constitute  the  other  his  or  her  attorney  in 
fact,  to  control  and  dispose  of  his  or  her  property  for  their 
mutual  benefit  or  otherwise,  and  may  revoke  the  same  to  the 
same  extent  and  in  the  same  manner  as  other  personq."^    But 
this  provision  merely  affirms  a  doctrine  of  tlie  unwritten  law.^ 
In  the  single  instance,  therefore,  of  the  husband  putting  into 
the  business  his  own  time  and  skill,  it  is  doubtful  whether  the 
Illinois  court  would  now;  protect  the  wife  in  it,  as  against  cred- 
itors of  the  husband.     Under  the  Act  of  1861  it  was  laid 
down,  that,  if  a  married  woman  puts  her  own  separate  property 
into  the  hands  of  her  husband  for  the  purpose  of  carrying  on 
any  general  trade  in  her  name,  and  the  husband  by  his  labor 
and  skill  increases  the  fund,  neither  the  original  capital  nor  its 
increase  will  constitute  separate  estate  as  against  his  creditors, 
but  both  will  be  liable  for  his  debts.     ^^  If  it  be  conceded,"  said 
Scott,  J.,  ^'  that  the  money  that  constituted  the  capital  at  the 
beginning  of  the  trade  was  the  separate  estate  of  Mrs.  Roe 
[the  wife] ,  would  that  fact  entitle  her  to  appropriate  to  herself 
as  separate  estate  the  fruits  of  her  husband's  labors  through  a 
series  of  years,  in  a  trade  which,  by  his  skill  and  industry,  he 
had  rendered  most  profitable,  to  the  exclusion  of  his  creditors  ? 
If  she  could  thus  appropriate  the  results  of  the  husband's  la- 
bor, industry,  and  skill,  to  herself,  as  separate  estate,  for  a 
number  of  years,  no  reason  is  perceived  why  she  could  not  do 
it  for  an  entire  lifetime.     In  the  event  that  the  wife  had  suffi- 
cient  separate  estate  with  which  to  engage  in  the  business  of  a 
general  trade,  she  might  be  able  to  conduct  it  from  year  to 
year,  until,  by  the  labor  and  skill  of  the  husband,  they  would 
amass  a  fortune,  and,  if  the  proceeds  of  that  trade  belonged 
exclusively  to  the  wife,  as  her  separate  estate,  the  creditors  of 

>  Ante,  §  696.  '  R.  S.  of  1874,  c.  68,  §  14. 

'  Ante,  §  383,  400. 
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the  husband  would  be  without  remedy.  It  was  certainly  never 
contemplated  by  the  legislature  that  any  such  results  would 
follow  from  the  Act  of  1861."  *  Now,  we  have  seen  that  this 
is  .not  the  sort  of  reasoning  which  prevails  in  some  of  the 
other  courts  ;  ^  but,  to  the  writer,  the  scope  for  it,  whatever  it 
is,  seems  to  be  nearly  as  wide  under  the  present  statute  as 
under  the  former  ones. 

§  698.  Support  of  Family.  —  "  The  expenses  of  the  family 
and  of  the  education  of  the  children  shall  be  chargeable  upon 
the  property  of  both  husband  and  wife,  or  either  of  them,  in 
favor  of  creditors  therefor,  and  in'  relation  thereto  they  may 
be  sued  jointly  or  separately."  ^ 

Indiana. 

§  699.  Unwritten  Law.  —  In  this  State,  as  in  most  of  the 
others,  the  common-law  and  equity  jurisprudence  prevails, 
except  as  modified  by  statutes ;  and  it  constitutes  the  unwritten 
law  of  husband  and  wife.  On  one  point,  perhaps  the  doctrine 
is  not  quite  as  held  in  some  of  the  other  States ;  namely,  if 
personal  property  comes  to  the  wife  after  marriage,  it  does  not 
vest  in  the  husband  as  of  course,  but  only  on  the  performance 
of  some  act  by  him,  showing  an  intent  to  make  it  his  own.* 
Possibly,  there  may.  be  other  peculiarities,  but  nothing  of  im- 
portance occurs  to  the  writer,  and  on  this  point  the  Indiana 
court  is  not  alone. 

§  700.  Legislation. — The  principal  provisions  of  the  statutes 
of  this  State,  enacted  in  1852  and  1853,  have  already  been 
given. ^  These  are  accompanied  by  various  others  of  a  minor 
sort.  But  it  has  become  apparent  to  the  aiithoc,  that,  within 
the  space  which  these  discussions  are  permitted  to  occupy,  he 
cannot  bring  under  review  in  any  minute  way  the  statutory 
laws  of  all  the  States;  and,  on  the  whole,  these  Indiana  ones 

>  Wilson  V.  Loomis,  55  111.  352,  354,  ante,  §  462. 

•  Ante,  §  452-456,  461.  *  R.  S.  of  1874,  c.  68.  §  15. 

*  Standeford  v.  Devol,  21  Ind.  404. 

^  Ante,  §  176 ;  Wilkins  r.  Miller,  9  Ind.  100 ;  Holland  v.  Moody,  12  Ind. 
170;  Sims  v.  Rickets,  35  Ind.  181. 
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are  in  as  little  need  of  elucidation  as  any.  Eeluctantly,  there* 
fore,  he  closes  here  his  examination  into  the  laws  of  this 
State. 

Iowa. 

§701.  In  General.  —  For  the  reason  mentioned  in  the  last 
section,  the  author  relinquishes  his  purpose  of  examining  mi- 
nutely the  laws  of  Iowa.  On  this  subject  of  husband  and  wife, 
there  have  been  some  changes  in  them  made  from  time  to 
time  ;  and,  in  the  code  of  1873,  they  very  much  resemble  those 
of  Illinois  under  the  Revised  Statutes  of  1874 ;  not  being, 
however,  identical. 

Kan%as. 

§  702.  In  General.  —  The  statutes  of  this  State  secure  to  the 
wife,  as  her  separate  estate,  the  property  which  was  hers  at  the 
time  of  the  marriage,  and  which  comes  to  her  afterward ;  but, 
for  reasons  already  mentioned,  they  will  not  be  specifically  set 
out  and  explained  in  this  connection. 

§703.  Constitutdonal  Provision.  —  The  constitution  contains 
the  following:  "The  legislature  shall  provide  for  the  protec- 
tion of  the  rights  of  women,  in  acquiring  and  possessing  prop- 
erty, real,  personal,  and  mixed,  separate  and  apart  from  the 
husband ;  and  shall  also  provide  for  their  equal  rights  in  the 
possession  of  their  children."  ^ 

Kentucky. 

§  704.  Unwritten  Law. — The  unwritten  law  of  Kentucky, 
relating  to  husband  and  wife,  is  quite  in  harmony  with  what  is 
held  in  other  'States  governed  by  the  English  common-law  and 
equity  jurisprudence. 

§  705.  History  of  Legislation. — The  first  statute  which  made 
any  serious  innovations  upon  the  former  doctrines  was  the  Act 
of  1846,  re-enacted  in  substance  in  the  Revised  Statutes  of 
1852,2  not  of  a  very  radical  sort.     Some  further  legislation 

»  Const,  of  1859,  art.  15,  §  6. 

'  Smith  17.  Wilson,  2  Met.  Ky.  235;  Cox  r.  Coleman,  13  B.  Moor.  451. 
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took  place  afterward,  and  the  present  enactments  are  embraced 
in  the  General  Statutes  of  1878  ;  coming  .far  short,  however, 
of  that  full  protection  to  the  wife's  property  which  is  furnished 
in  the  greater  part  of  the  other  States. 

§  706.    "What  Property,^  &o.  —  Support  of  Family.  — "  Mar- 
riage shall  give  to  the  husband,  during  the  life  of  the  wife,  no 
estate  or  interest  in  her  real  estate,  including  chattels  real, 
owned  at  the  time,  or  acquired  by  her  after  marriage,  except 
the  use  thereof,  with  power  to  rent  the  real  estate  for  not  more 
than  three  years  at  a  time,  and  receive  the  rent.     If,  however, 
the  wife  die  during  the  term  for  which  her  land  is  rented,  the 
rent  shall  go  to  the  husband,  if  alive,  subject  to  her  debts,  con- 
tracted as  stated  in  the  next  section.     But  if  during  such  term 
the  husband  die,  the  rent  accruing  thereafter  shall  go  to  the 
wife  or  her  representative,  subject  to  her  debts  as  aforesaid."  ^ 
*'  Such  real  estate  or  rent  shall  not  be  liable  for  any  debt  or 
responsibility  of  his,  contracted  or  incurred  before  or  after 
marriage,  but  shall  be  liable  for  her  debts  and  responsibilities 
contracted  or  incurred  before  marriage,  and  for  such  contracted 
after  marriage  on  account  of  necessaries  for  herself  or  any 
member  of  her  family,  her  husband  included,  as  shall  be  evi- 
denced by  writing  signed  by  her.     The  remedy  may  be  against 
both,  or  against  her  alone.     The  husband's  contingent  right 
of  curtesy  or  life  estate,  or  his  right  to  such  use  or  rent,  shall 
not  be  sold  for,  or  otherwise  subjected  to,  the  payment  of  any 
separate  debt  or  responsibility  of  his  during  her  life."  ^ 

§  707.  "Wife's  Labor  and  Earnings.^  —  A  provision  on  this 
subject  has  already  been  quoted.^ 

§  708.  Conclusion.  —  From  the  foregoing,  the  reader  will 
gather  the  general  scope  of  the  statutes  of  thid  State.  For 
reasons  already  appearing,  it  is  deemed  best  not  to  set  them 
out  further  in  these  pages. 

A  Ante,  §  74-93. 

•  Gen.  State,  of  1873,  c.  52,  art.  2,  §  1.  •  lb.  §  2. 

*  Ante,  §  415-429.  »  Ante.  §  421. 
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Louisiana. 

§  709.  Unwritten  Law.  —  The  unwritten  law  of  Louisiana  is 
not  the  English  system  of  common-law  and  equity  jurispru- 
dence, which  prevails  generally  in  this  country.  It  was  origi- 
nally the  civil  law  of  Spain,  as  administered  by  the  French 
who  ceded  this  territory  to  the  United  States  in  1803 ;  since 
which  time,  the  former  jurisprudence  has*  been  in  some  meas- 
ure modified  by  the  common  law,  but  not  superseded  by  it.  In 
this,  it  differs  from  Florida,  Texas,  California,  and  two  or  three 
other  States,  in  which  the  modern  civil  law,  in  one  form  or 
another,  once  held  sway,  but  the  common  law  afterward  took 
its  place  by  virtue  of  a  constitutional  or  statutory  mandate.^ 
On  the  subject  to  which  these  volumes  are  devoted,  the  English 
system  has  had  but  little  effect  on  the  Louisiana  law. 

§  710.  Conatitational  Provision.  —  The  constitution  of  1868 
has  the  following :  *^  The  General  Assembly  shall  provide  for 
the  protection  of  the  rights  of  married  women  to  their  dotal 
and  paraphernal  property,  and  for  the  registration  of  the  same ; 
but  no  mortgage  or  privilege  shall  hereafter  affect  third  par- 
ties, unless  recorded  in  the  parish  where  the  property  to  be 
affected  is  situated.  The  tacit  mortgages  and  privileges  now 
existing  in  this  State  shall  cease  to  have  effect  against  third 
persons  after  the  first  day  of  January,  eighteen  hundred  and 
seventy,  unless  duly  recorded.  The  (reneral  Assembly  shall 
provide  by  law  for  the  registration  of  all  mortgages  and  privi- 
leges." * 

§  711.  Conclusion.  —  It  would  be  an  interesting  task  to  the 
writer,  and  would  doubtless  please  some  of  his  readers,  to 
travel  through  the  doctrines  prevailing  in  this  State  on  the 
subject  of  married  women ;  but,  to  give  his  discussion  any  prac- 
tical valiie^  it  must  be  made  full,  and  that  would  consume  space. 
Moreover,  those  to  be  immediately  benefited  would  be  the  Lou- 
isiana lawyers ;  and  it  would  be  presumption  in  a  common-law 
lawyer  to  undertake  to  instruct  them  in  their  own  system. 

^  Bishop  First  Book,  §  57,  58  and  notes. 
'  Const,  of  1868,  tit.  6,  art.  123. 
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Maine. 

m 

§  712.  History  of  LegiBlatdon.  —  The  first  statute,  passed  in 
this  State,  securing  to  the  wife  a  separate  estate  in  her  prop- 
erty, was  that  of  March  22,  1844.  It  was  amended  in  1847, 
and  again  in  1848.^  Other  amendments  followed;  but,  from 
the  first,  the  chief  provision,  defining  the  property  to  which 
the  separate  estate  should  attach,  and  securing  such  estate  to 
the  wife,  was  and  remained  very  nearly  as  at  present.  The 
laws  now  existing  are  in  the  Revised  Statutes  of  1871. 

§  718.    Past    Transactions  ^  —  Existing    Marriages.^  —  These 

statutes  are,  both  in  terms  and  in  constriction,  prospective 
only.*  For  example,  the  interest  which  a  husband  had  ac- 
quired in  the  real  estate  of  his  wife  is  not  divested  by  them.^ 

§  714.  "What  Property.® — "A  married  woman,  of  any  age, 
may  own  in  her  own  right  real  and  personal  estate  acquired 
by  descent,  gift,  or  purchase."  ^  "A  woman,  having  property, 
is  not  deprived  of  any  part  of  it  by  her  marriage,  since  the  Act 
approved  March  twenty-two,  eighteen  hundred  and  forty-four 
was  in  force ;  and  a  husband,  by  marriage  since  that  time, 
acquires  no  right  to  any  property  of  his  wife.  His  rights 
acquired  before  that  time  are  not  affected  by  the  provisions  of 
this  chapter."  ® 

§  715.  Ownership  and  Tmsteeship.^  —  It  is  perceived  that  the 
legal  ownership  of  the  separate  property  remains  in  the  wife. 
But  the  following  provision  operates  perhaps  as  a  sort  of  quali- 
fication, —  it  is  not  found  in  the  statutes  generally  of  the  other 
States :  "  A  married  woman  may  release  to  her  husband  the 
right  to  control  her  property,  or  any  part  of  it,  and  to  dispose 

*  Southard  v.  Piper,  86  Maine,  84;  Howe  v.  Wildes,  84  Maine,  566. 

*  Ante,  §  28-63.  ^  Ante,  §  64->56. 

*  Greenleaf  v.  Hill,  31  Maine,  662. 

*  McLellan  v.  Nelson,  27  Maine,  129 ;  Beale  v.  Enowles,  45  Maine,  479. 

*  Ante,  §  74-93. 

7  R.  S.  of  1871,  c.  61,  §  1;  Hopkins  v.  Fogler,  60  Maine,  266;  Howe 
V.  Wildes,  34  Maine,  666 ;  Dunning  v.  Pike,  46  Maine,  461 ;  Southard  p. 
Piper,  36  Maine,  84. 

«  R.  S.  of  1871,  c.  61,  §  2.  •  Ante,  §  110-114. 
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of  the  income  thereof  for  their  mutual  benefit,  and  may  in 
writing  revoke  the  same."^  Still  a  release  to  tlie  husband 
under  this  provision  does  not  vest  the  legal  ownership  in  him  ; 
and,  if  he  brings  a  suit  for  an  injury  to  the  property,  it  must 
not  be  in  his  own  name,  but  in  the  name  of  the  wife.^ 

§  716.  Presumptioxia  and  Possesalon  ^  —  Delivery.  —  If  the 
wife  has  household  furniture,  and  she  keeps  it  in  her  husband's 
house,  or  cattle  and  she  has  them  on  her  husband's  farm,  she 
is  '^deemed  to  be  in  possession  of  [them],  in  the  same  manner 
that  the  husband  is  in  possession  of  his  property  kept  in  the 
same  way."  *  This  is  a  sort  of  recognition  of  a  general  doc- 
trine, according  to  which  a  possession  by  one  is  a  possession 
also  by  the  other.  Still  it  has  been  held,  that,  if  a  husband 
sells  to  his  wife  stock  kept  on  his  farm,  and  receives  for  it  a 
sufficient  valuable  consideration,  the  title  does  not  pass  to  her, 
as  against  his  attaching  creditors,  without  a  delivery.  Said 
Dickerson,  J. :  *'  The  doctrine  of  delivery  rests  upon  the  ground 
that  the  vendee  should  have  the  entire  control  of  the  property, 
and  that  there  should  be  some  notoriety  attending  the  act  of 
sale ;  and  hence,  proof  of  delivery  will  not  be  dispensed  with 
on  account  of  the  peculiar  situation  or  relations  of  the  par- 
ties with  respect  to  the  property  at  the  time  of  the  sale,  nor 
will  these  constitute  sufficient  evidence  of  delivery.  Accord- 
ingly it  has  been  held  to  be  no  proof  of  delivery,  that  the 
vendor  and  vendee  reside  in  the  same  house,^  not  even  if  they 
are  brothers,^  or  son-in-law  and  father-in-law,"^  nor  if  the  vendor 
resides  with  the  vendee,®  nor  when  the  vendor's  agent  remains 
in  possession  with  the  vendor,^  nor  though  the  parties  are  part- 
ners with  respect  to  the  property  sold.^^    It  is  clear  from  these 

1  R.  S.  of  1871,  c.  61,  §  2.  •  Collen  v.  Kelsey,  89  Maine,  298. 

»  Ante,  §  128-140.  *  Hanson  v.  Millett,  65  Maine,  184,  189. 

*  Referring  to  Travers  ».  Ramsay,  3  Cranch,  354. 

*  Referring  to  Hoffner  v,  Clark,  5  Whart.  545. 

'  Referring  to  Steelwagon  v,  Jeffries,  8  Wright,  Pa.  407. 

•  Referring  to  Waller  v.  Cralle,  8  B.  Monr.  11, 

•  Referring  to  Medell  v.  Smith,  8  Cowp.  333.    [A  wrong  reference  which  * 
I  have  not  been  able  to  correct.] 

'^  Referring  to  Shurtleff  v.  Willard,  19  Pick.  202. 
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cases  that  there  is  the  same  necessity  of  a  delivery,  when  the 
parties  to  a  sale  are  husband  and  wife,  that  there  is  in  other 
cases.  For  this  purpose  the  wife  sustains  the  same  relation  to 
the  husband  as  any  other  person  ;  and  though,  in  respect  to 
personal  property  owned  by  the  wife  in  her  own  right,  she 
stands  upon  the  same  footing  that  the  husband  does  to  his,  we 
are  not  aware  that  the  authorities  ^  have  yet  gone  so  far  as  to 
dispense  with  the  necessary  formalities  to  be  observed  in  acquir- 
ing property  in  her  favor."  ^ 

§  717.  Conveyances  *  —  Disposition  by  "WiU.*  —  The  Revised 
Statutes,  after  describing  the  property  which  the  wife  may  ac- 
quire during  coverture,*  proceed:  "And  may  manage,  sell, 
convey,  and  devise  the  same  by  will,  without  the  joinder  or 
assent  of  her  husband ;  but  real  estate  directly  or  indirectly 
conveyed  to  her  by  her  husband,  or  paid  for  by  him,  or  given 
or  devised  to  her  by  his  relatives,  cannot  be  conveyed  by  her 
without  the  joinder  of  her  husband  in  such  conveyance;  except 
real  estate  conveyed  to  her  as  security  or  in  payment  of  a  bona 
fide  debt  actually  due  to  her  from  her  husband."  ®  If  the  hus- 
band has  once  owned  land,  and  this  land  afterward  comes  to 
the  wife,  but  not  from  him,  she  may  convey  it  without  his 
joining  in  the  deed.''^ 

§  718.  'Wife's  Labor  and  Earnings.^  —  "  She  may  receive  the 
wages  of  her  personal  labor,  not  performed  for  her  own  family, 
maintain  an  action  therefor  in  her  own  name,  and  hold  them  in 
her  own  right  against  her  husband  or  any  other  person."  ^ 

Maryland, 

§  719.  Constitntional  Provision.®  —  The  constitution  of  1867, 
following  in  substance  a  former  provision,  but  not  in  exact 

'  Referring  to  Hanson  v.  Millett,  supra. 

<  McKee  V.  Garcelon,  60  Maine,  165,  166.  '  Ante,  §  16^200. 

•  Ante,  §  513-660.  •  Ante,  §  714. 

•  R.  S.  of  1871,  c.  61,  §  1. 

7  Bean  v.  Boothby,  57  Maine,  295. 
»  Ante,  §  415-429. 

•  R.  S.  of  1871,  c.  61,  §  3. 
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terms,  declares  that  ^*  the  property  of  the  wife  shall  be  protected 
from  the  debts  of  her  husband."  ^ 

§  720.  History  of  Legislation.  —  The  above  constitutional 
provision  indicates  the  policy  of  legislation,  as  to  the  property 
of  the  wife,  down  to  the  time  of  the  adoption  of  the  code  in 
1860.  It  was,  not  to  take  from  the  husband  the  ownership 
which  the  common  law  gave  him;  but  to  protect  from  his 
creditors  what  came  to  him  from  her,  leaving  the  ownership 
with  him  as  before.^  But  in  1860  this  property  was  made 
separate  estate,  vesting  in  her  and  not  in  him.^ 

§  721.  What  Property.*  —  "  The  property,  real  and  personal, 
belonging  to  a  woman  at  the  time  of  her  marriage,  and  all 
property  which  she  may. acquire  or  receive  after  her  marriage 
by  purchase,  gift,  grant,  devise,  bequest,  descent,  or  in  a  course 
of  distribution,  shall  be  protected  from  the  debts  of  the  hus- 
band, and  not  in  any  way  liable  for  the  payment  thereof ;  pro- 
vided^ that  no  acquisition  of  property  passing  to  the  wife  from 
the  husband  after  coverture  shall  be  valid  if  the  same  has  been 
made  or  granted  to  her  in  prejudice  of  the  rights  of  his  subsist- 
ing creditors."  ^  This  provision  existed  in  substance  in  statutes 
enacted  prior  to  the  adoption  of  the  code,  which  qualified  it  as 
we  shall  see  in  our  next  section.  Within  it  falls,  for  example, 
property  purchased  by  the  wife  with  money  received  in  consid- 
eration of  her  releasing  dower  in  her  husband's  lands,®  —  what 
is  bought  with  the  proceeds  of  her  separate  estate  sold,^  — 
with  various  other  things  which  are  plain  on  the  face  of  the 

1  Const,  of  1867,  art.  8,  §  43;  Schindel  v.  Schindel,  12  Md.  294. 

'  Ante,  §  107;  Bridges  v.'McKenna,  14  Md.  258;  Schindel  v.  Schindel, 
12  Md.  294,  312,  313 ;  Mutaal  Fire  Ins.  Co.  v.  Deale,  18  Md.  26 ;  Logan  v. 
McGill,  8  Md.  461 ;  Unger  v.  Price,  9  Md.  652. 

>  Hall  o.  Eccleston,  37  Md.  510 ;  Gebb  v.  Howell,  40  Md.  387. 

*  Ante,  §  74-03. 

*  Code  of  1860,  art.  45,  §  1,  as  amended  by  the  Act  of  1874,  c.  57.  The 
amendment  consists  in  the  insertion  of  the  wokd  '*  descent''  between  *'  be- 
quest" and  "or." 

*  Unger  v.  Price,  9  Md.  552. 

'  Jones  V.  Jones,  18  Md.  464 ;  Barton  v.  Barton,  32  Md.  214. 
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statute  or  will  be  obvious  to  the  reader.^  If  a  married  woman 
purchases  real  estate  with  money  which  her  husband,  gives  her 
from  time  to  time,  it  becomes  her  separate  property  under  this 
provision  and  the  one  to  be  quoted  in  our  next  section  ;  and, 
if  at  the  time  of  the  gifts  he  is  in  prosperous  circumstances, 
with  abundant  means  to  pay  all  his  debts,  she  can  hold  it 
against  his  creditors.^ 

§  722.  Ownership  and  Tniateeship.^  —  ^'  The  property  acquired 
or  owned  according  to  the  provisions  of  the  preceding  section, 
by  a  married  woman,  she  shall  hold  for  her  separate  use."  *  This 
section  it  is,  which,  as  already  explained,  the  Code  of  1860 
added  to  the  prior  laws,  and  thus  created  a  separate  statutory 
estate  in  the  wife.^  ^'  It  shall  not  be  necessary  for  a  married 
woman  to  have  a  trustee  to  secure  to  her  the  sole  and  separate 
use  of  her  property ;  but,  if  she  desires  it,  she  may  make  a 
trustee  by  deed,  her  husband  joining  in  the  deed,  or  she  may 
apply  to  a  court  of  equity  and  have  a  trustee  appointed,  in 
which  appointment  the  uses  and  trusts  for  which  the  trustee 
holds  the  property  shall  be  declared."  ^ 

§  723.    Conveyances  ^  —  Disposition  by  "Wm  ^  —  Distribution 

and  Descent.^  —  The  first  of  the  two  paragraphs  of  the  code 
copied  from  in  the  last  section  proceeds  :  "  With  power  of  de- 
vising the  same,  as  fully  as  if  she  were  a  feme  sole ;  or  she 
may  convey  the  same  by  a  joint  deed  with  her  husband ;  or, 
where  the  husband  is  a  lunatic  or  insane,  and  has  been  so 
found  upon  inquisition,  and  said  finding  remains  unreversed 
and  in  force,  she  may  convey  the  same  as  fully  as  if  she  were 

*  Barton  t;.  Barton,  supra;  Weeras  v,  Weesis,  19  Md.  334;  Crane  v.  Sey- 
mour, S  Md.  Ch.  483 ;  Mutual  Fire  Ins.  Co.  v,  Deale,  18  Md.  26 ;  Rice  o. 
Hoffman,  35  Md.  344. 

*  Warner  v.  Dove,  83  Md.  579.    And  see  Nillcr  o.  Johnson,  27  Md.  6. 
"  Ante,  §  110-114. 

*  Code  of  1860,  art.  45,  §  2.  This  is  not  the  whole  of  the  section,  which, 
in  other  parts,  was  amended  by  Stat,  of  1872,  c.  270. 

*  See  ante,  §  720.  •  Code  of  1860,  §  3. 
'  Ante,  §  162-200.  »  Ante,  §  533-550. 

^  Ante,  §  551-562. 
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9k  feme  sole  by  her  separate  deed,  whether  the  same  be  absolute 
or  by  way  of  mortgage ;  provided^  that,  if  she  die  intestate  and 
leaving  children,  her  husband  shall  have  a  life  estate  in  her 
property,  real  and  personal,  but  if  she  die  intestate  leaviiig  no 
children,  her  husband  shall  have  a  life  estate  in  her  real  prop- 
erty, and  her  personal  property  shall  vest  in  him  absolutely."  ^ 
§  724.  Charging  in  Bqaity.^  —  The  code,  as  amended  in  1872, 
proceeds :  "  Any  married  woman  may  be  sued  jointly  with  her 
husband  in  any  of  tlie  courts  of  this  State,  or  before  any  jus- 
tice of  the  peace,  on  any  note,  bill  of  exchange,  single  bill, 
bond,  contract,  or  agreement,  which  she  may  have  executed 
jointly  with  her  husband,  and  may  employ  counsel  and  defend 
such  action  or  suit  separately  or  jointly  with  her  husband,  and 
judgments  recovered  in  such  cases  shall  be  liens  on  the  prop- 
erty of  defendants,  and  may  be  collected  by  execution  or  at- 
tachment in  the  same  manner  as  if  the  defendant  were  not 
husband  and  wife  ;  provided  that,  in  all  cases  where  a  married 
woman  has  made  such  contract  or  agreement  as  a  feme  sole, 
under  the  seventh  section  of  this  article,^  she  maybe  proceeded 
against  as  therein  provided."  *  This  provision  had  no  prior 
existence '  in  the  statutory  laws  of  the  State.  Before  it  was 
thus  introduced  into  the  code,  the  question  arose,  whether  the 
wife,  by  joining  her  husband  in  a  promissory  note,  charged  in 
equity  her  separate  statutory  estate  ;  and  it  was  held  that  she 
did.  The  court  assumed,  but  had  no  occasion  to  decide,  that, 
to  make  the  charge  effectual,  it  must  '^  be  done  with  the  con- 
currence of  her  husband."  Said  Alvey,  J. :  "  It  is  contended 
on  the  part  of  the  appellees,  that,  as  there  has  been  prescribed 
a  particular  mode  of  alienation  or  disposition  of  the  wife's 
separate  estate  acquired  and  held  under  the  provisions  of  the 
statute,^  no  otfier  mode  exists."     But  the  learned  judge  ex- 

1  Code  of  1860,  art  46,  §  2,  as  amended  by  Stat,  of  1872,  c.  270.    And 
see  Stat,  of  1867,  c.  22d. 
«  Ante,  §  201-213. 
»  Post,  §  725. 

*  Code  of  1860,  art.  45,  §  2,  as  amended  by  Stat,  of  1872,  c.  270. 

*  Ante,  §  723. 
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plained  that  this  did  not  follow.^  And  he  added,  that,  without 
the  power  to  charge  the  estate,  it  '^  would  not  subserve  the 
purposes  for  which  it  was  designed.  One  of  the  great  objects 
of  the  estate  is  to  enable  the  wife  to  maintain  a  separate 
credit,  and  to  be  independent  of  the  misfortunes  and  improvi- 
dence of  the  husband.  Without  the,  power  to  charge  or  in- 
cumber the  estate,  no  credit  could  be  maintained  on  the  faith 
of  it,  and  every  occasion,  to  raise  money  by  the  wife  would 
likely  involve  the  necessity  of  either  selling  it  absolutely,  or 
conveying  it  by  formal  mortgage.  This  was  never  the  design 
of  the  legislature."  *  But  the  effect  of  the  above  statutory 
provision  may  be  to  change  the  doctrine  on  this  subject.  How 
it  should  be  is  a  question  considered  in  a  previous  chapter.^ 

§  725.  YfTiie's  Labor  and  Barnings.^  — ''  Any  married  woman 
who  by  her  skill,  industry,  or  personal  labor  shall  earn  any 
money,  or  other  property,  real,  personal,  or  mixed,  to  the  value 
of  one  thousand  dollars  or  less,  over  and  above  her  debts,  shall 
hold  the  same  and  the  fruits,  increase,  and  profits  thereof,  to 
her  sole  and  separate  use,  with  power  as  a  feme  sole  to  invest 
and  reinvest  and  sell  and  dispose  of  the  same ;  provided^  that 
such  money  or  property  shall  be  liable  for  the  payment. of  any 
claim  or  debt  incurred  by  such  married  woman,  and  be  liable 
to  be  proceeded  against  by  attachment  from  the  Circuit  Court, 
or  Superior  Court  of  Baltimore  City,  upon  petition  and  proof 
of  claim,  according  to  the  circumstances  of  each  case,  or  such 
property  tnay  be  proceeded  against  in  equity  at  the  election  of 
the  creditor."  * 

§  726.  Conoiusion.  —  The  code  and  its  amendments  contain 
various  other  provisions  which  it  would  be  interesting  to  dY^ll 
upon,  but  the  above  are  the  most  important ;  and,  as  it  is  im- 
possible to  find  space  for  all,  in  all  the  States,  it  is  deemed 
best  to  copy  no  more  from  this  State. 

'  And  see  ante,  §  208  and  the  places  there  referred  to. 
'  Hall  V.  Ecdeston,  87  Md.  510,  518,  520,  521. 
'  Ante,  §  205  et  seq.  «  Ante,  §  415-429. 

*  Code  of  1860,  art.  45,  §  7. 
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Massachusetts. 

§  727.  History  of  LegUiation. — This  is  one  of  those  States  in 
which  legislation,  almost  ever  since  the  popular  agitation  of 
the  subject  of  married-women  laws  commenced,  has  been  trav- 
elling forward  seeking  rest  and  finding  none.  The  first  statute, 
empowering  wives  to  hold  as  separate  legal  estate  property 
which  otherwise  would  pass  to  their  husbands,  was  enacted  in 
1845.  It  was  to  be  operative  on  such  property  owned  by  the 
wife  before  marriage  as  the  parties  might  by  ante-nuptial  con- 
tract designate  for  the  purpose;  and  upon  such  subsequent 
acquisitions,  by  deed  or  will,  as  should  be  declared  in  this 
insti*ument  to  be  for  her  ''  sole  and  separate  use,  free  from  the 
interference  or  control  of  her  husband."  But  if  the  wife 
should  become  weary  of  a  separate  ownership  at  law,  then  the 
statute  pointed  out  a  way  in  which  she  could  have  a  trustee 
appointed  by  the  court  to  hold  the  property  for  her.^  Various 
minor  provisions  and  amendments  followed  at  different  dates ; 
and  in  1855  it  was  enacted  that,  without  any  special  agreement 
of  the  parties  before  marriage,  "  the  property,  both  real  and 
personal,  which  any  woman  who  may  hereafter  be  married  in 
this  Commonwealth  may  own  at  the  time  of  her  marriage,  and 
the  rents,  issues,  profits,  and  proceeds  thereof,  and  any  real 
or  personal  property  which  shall  come  to  her  by  descent, 
devise,  or  bequest,  or  the  gift  of  any  person  except  her  hus- 
band, shall  remain  her  sole  and  separate  property,  notwith- 
standing her  marriage,  and  not  be  subject  to  the  disposal  of 
her  husband,  or  liable  for  his  debts."  ^  Some  collateral  pro- 
visions attended  this  one  ;  and,  in  various  respects,  the  enact- 
ments have  been  altered  from  time  to  time,  but  in  substance 
the  provision  thus  quoted  remains.  At  present,  the  laws  on 
this  subject  are  contained  in  the  General  Statutes  of  1860, 
and  not  far  from  a  dozen  supplementary  acts.  The  most  im- 
portant of  the  latter  is  the  Act  of  April  24,  1874  ;  *  it  leaves 
but  little,  as  respects  property  and  personal  rights,  to  be  com- 

^  Stat,  of  1S45,  c.  208.  '  Stat,  of  1856,  c.  804,  §  1. 

»  Stat,  of  1874,  c.  184. 
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plained  of  by  the  most  ardent  advocate  of  the  policy  which 
yields  to  wives  the  double  advantages  of  matrimony  and  single 
bliss,  and  lifts  from  the  shoulders  of  their  husbands  none 
of  the  burdens  borne  when  the  law  gave  them  compensatory 
advantages.  It  remains  only  to  add  a  provision  compelling 
every  young  man  to  marry  instantly  the  girl  who  chooses  him, 
and  the  end  of  domestic  woe  will  have  come  in  Massachusetts. 
Then  she  can  have,  as  she  can  have  now  if  the  man  will  sub- 
mit to  the  marriage,  for  her  sole  and  separate  use,  to  accumu- 
late till  her  husband  dies,  all  that  she  owned  before  marriage, 
all  that  comes  to  her  afterward,  and  all  that  she  can  acquire 
by  her  labor  and  skill ;  while  he  provides  for  her  house  room, 
meals,  clothing,  and  the  other  necessaries  of  life.  Whether  he 
shall  occupy  her  bedroom  at  night,  or  take  a  separate  room  and 
conduct  himself  as  he  ought  if  not  married,  it  is  for  her  to 
determine.^  If  she  chooses,  she  may  employ  her  time  with 
domestic  cares ;  or,  if  she  chooses,  she  may  leave  her  babes  for 
him  to  look  after  and  nurse,  and  her  meals  for  him  to  prepare 
with  his  own,  while  she  engages  in  business  on  her  separate 
account,  and  accumulates  money  not  a  cent  of  whicli  or  its 
increase  is  she  required  to  appropriate  to  the  support  of  her 
family  or  even  of  herself,  —  all  must  be  borne  by  the  husband. 
The  author  is  happy  to  know,  from  some  acquaintance  with  the 
women  of  Massachusetts,  that,  on  the  average,  they  are  not  the 
softs  which  the  men  are  who  made  these  laws.^  Whether 
the  future  children  will  inherit  the  qualities  of  the  fatlier  or 
the  mother  the  developments  of  coming  years  will  disclose. 
§  728.    Past  Transactdons  ^  —  Badsting    Marriages.'^  —  These 

statutes,  like  those  in  the  other  States,  do  not  divest  the  hus- 
band of  property  which  had  vested  in  him  under  the  rules  of 
the  common  law  before  their  enactment.  And  it  is  the  same 
as  respects  this  proposition,  whether  the  property  had  vested 
in  this  State,  or  in  another  State  where  the  parties  married 

*  Southwick  V.  Southwick,  97  Mass.  327 ;  1  Bishop  Mar.  &  Div.  5tb  ed. 
§  778  a. 

*  See  Vol.  I.  §  892-900.  »  Ante,  §  28-63. 

*  Ante,  §  54-66. 
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and  resided  before  coming  into  this  State.^  The  reader  has 
observed,^  that  the  Act  of  1855  had  the  words  '*  any  woman 
who  may  hereafter  be  married  in  this  commonwealth  ;  ^  and 
these  words  are  held  to  include  the  case  of  a  marriage  cele- 
brated in  another  State,  between  parties  then  and  afterward 
having  their  domicil  in  Massachusetts.^ 

§  729,  "What  Property.*  —  "  Tlie  property  both  real  and  per- 
sonal which  any  married  woman  now  owns  as  her  sole  and 
separate  property,  that  which  comes  to  her  by  descent,  devise, 
bequest,  gift,  or  grant,  that  which  she  acquires  by  her  trade, 
business,  labor,  or  services,  carried  on  or  performed  on  her 
sole  and  separate  account,  or  received  by  her  for  releasing  her 
dower  by  a  deed  executed  subsequently  to  a  conveyance  of  the 
estate  of  her  husband,  that  which  a  woman  married  in  this 
State  owns  at  the  time  of  her  marriage,  and  the  rents,  issues, 
profits,  and  proceeds,  of  all  such  property,  shall,  notwithstand- 
ing her  marriage,  be  and  remain  her  sole  and  separate  prop- 
erty, and  may  be  used,  collected,  and  invested  by  her  in  her 
own  name,  and  shall  not  be  subject  to  the  interference  or  con- 
trol of  her  husband,  or  liable  for  his  debts."  ^  To  this  enumer- 
ation is  to  be  added,  by  a  later  statute,  what  the  wife  acquires 
as  damages  for  a  tort  inflicted  on  her.^  We  have  already  con- 
sidered what  form  of  conveyance  is  required  to  vest  a  separate 
statutory  estate  in  the  wife."^ 

§  730.  Curtesy.^  —  Curtesy  in  the  wife's  statutory  lands  is 
expressly  reserved  to  the  husband  ;  not  the  tenancy  by  tlie 
marital  right,  but  the  curtesy  consummate  to  be  enjoyed  after 
her  death,  if  issue  has  been  born  alive.® 

^  Coombs  V,  Read,  16  Gray,  271. 

*  Ante,  §  727. 

'  Woodbury  v,  Freeland,  16  Gray,  105. 

*  Ante,  §  74-93. 

*  Gen.  Suts.  of  1860,  c.  108,  §  1. 

*  Ante,  §  77.  '  Ante,  §  90,  93. 

*  Ante,  §  141-150. 

»  Gen.  Stats,  of  1860,  c.  108,  §  10;  Stat.  1874.  c.  184.  §  1 ;  ante,  §  148, 
note;  Comer  v.  Chamberlain,  6  Allen,  166;  Staples  v.  Brown,  18  Allen,  64; 
Lynde  v.  McGregor,  13  Allen,  182. 
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§  731.  ConveyanoM.^  —  ^^  A  married  woman  may  bargain, 
sell,  and  convey  her  separate  real  and  pergonal  property,  enter 
into  any  contracts  in  reference  to  the  same,  carry  on  any  trade 
or  business,  and  perform  any  labor  or  services  on  her  sole  and 
separate  account,  and  sue  and  be  sued  in  all  matters  having 
relation  to  her  separate  property,  business,  trade,  seiTices, 
labor,  and  earnings,  in  the  same  manner  as  if  she  were  sole."  ' 
To  this  provision  there  were  some  exceptions,  rendered  nuga- 
tory by  the  Act  of  1874,  as  follows  :  ^^  A  married  woman  may 
convey  her  shares  in  corporations,  and  lease  and  convey  her 
real  property,  and  make  contracts  oral  and  written,  sealed  and 
unsealed,  in  the  same  manner  as  if  she  were  sole ;  •  .  .  but 
her  separate  conveyance  of  real  estate  shall  be  subject  to  her 
husband's  contingent  interest  therein,  and  nothing  in  this  act 
shall  authorize  a  married  woman  to  convey  property  to  or 
make  contracts  with  her  husband."  ^  These  later  provisions 
appear  to  have  removed  some  difficulties  which  arose  under  the 
former  ones.* 

§  732.  Contxaot.^ — The  Act  of  1874,  quoted  in  our  last  sec- 
tion, seems  to  have  made  the  wife's  power  of  contract,  except 
with  her  husband,  complete. 

§  733.  Torts  of  Married  Women.^  —  The  common-law  joint 
liability  of  the  husband  and  his  wife  for  her  torts  committed 
during  the  coverture  has  been  recognized  in  Massachusetts 
since  the  General  Statutes  were  enacted,  and  down  to  a  recent 
period."^  But  the  Act  of  1871  provided,  that  "  any  married 
woman  may  sue  and  be  sued  in  actions  of  tort  in  the  same 
manner  as  if  she  were  sole,  and  her  husband  shall  not  be  liable 
to  pay  the  judgment  against  her  for  damages,  or  costs  in  any 

1  Ante,  §  162-200. 

*  Gen.  Stats,  of  1860,  c.  108,  §  3. 
»  Stat,  of  1874,  c.  184,  §  1. 

*  See,  under  former  statutes,  Beal  v.  Warren,  2  Gray,  447;  Hills  o.  Bearse, 
9  Allen,  403;  South  Situate  Savings  Bank  v.  Ross,  11  Allen,  442;  Towns- 
ley  V.  Cbapin,  12  Allen,  476  ;.Melley  v,  Casey,  99  Mass.  241. 

»  Ante,  §  230-262.  •  Ante,  §  253-269. 

'  Heckle  v.  Lurvey,  101  Mass.  344,  a.d.  1869.  And  see  Tobey  v.  Smith, 
16  Gray,  635. 
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such  suit,  but  the  same  may  be  collected  out  of  her  property, 
real  or  personal ;  and  all  sums  recovered  by  her  in  any  such 
suit  shall  be  her  sole  and  separate  property."^  Does  this 
relieve  the  husband  from  his  common-law  liability,  or  merely 
leave  it  to  the  election  of  the  party  injured  whether  to  join  him 
with  the  wife  as  defendant  or  not  ?  The  author  had  occasion 
to  observe  elsewhere,'  that,  "  in  all  cases  where  individuals 
have  rights,  or  the  public  has  interests,  which  a  court,  for  ex- 
ample, *  may  *  enforce  or  protect,  the  word  '  may '  is  impera- 
tive." But  if  the  word  "  may "  were  deemed  to  be  merely 
permissive  in  this  place,  still  it  would  seem  to  follow,  from 
principles  already  discussed,^  that  this  statute,  especially  when 
viewed  in  connection  with  other  statutes  which  make  the  wife's 
property  and  earnings  her  own,  and  leave  to  the  husband 
nothing  of  hers  except  the  burden  of  supporting  her  and  the 
blessing  of  her  love,  must,  on  principle,  operate  to  free  him 
from  liability  for  her  torts.  Perhaps  this  conclusion  is  now 
further  strengthened  by  the  Act  of  1874  which  provides,  that 
^'  a  married  woman  may  sue  and  be  sued  in  the  same  manner 
and  to  the  same  extent  as  if  she  were  sole,  but  nothing  herein 
contained  shall  authorize  suits  between  husband  and  wife."  ^ 

§  734.  Torts  to  Married  "Women.^  —  The  provision  quoted  in 
the  last  section  is  explicit,  as  we  have  seen  elsewhere,^  making 
separate  property  of  the  damages  accruing  from  a  tort  inflicted 
on  the  wife. 

§  785.  "Wife's  Ante-nuptial  Debts.^  — ''  The  husband  of  a 
woman  married  in  this  State,  after  the  third  day  of  June  in 
the  year  eighteen  hundred  and  fifty-five,  shall  not  be  liable  to 
be  sued  for  any  cause  of  action  which  originated  against  her 
before  marriage ;  but  she  shall  be  liable  to  be  sued  for  the 
same  in  the  manner  aforesaid."  ® 

§  786.  Post-nuptial  Dealings  together.^  —  What  restraint  is  put 


'  Stat,  of  1871,  c.  312,  §  1. 
>  Ante,  §  266-269. 

*  Ante,  §  270-281. 
7  Ante,  §  808-325. 

•  Ante,  §  866-877. 

VOL.  n.  —  84. 


3  Bishop  Stat.  Crimes,  §  112. 

*  Stat,  of  1874,  c.  184,  §  3. 

*  Ante,  S  77,  729. 

*  Gen.  Stats,  of  1860,  c.  108,  §  8. 
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upon  these  we  have  already  seen.^  The  General  Statutes  con- 
tain a  like  provision.^ 

§  737.  "Wife's  Labor  and  EainingB.^  —  We  have  seen  ^  what 
are  the  provisions  of  the  General  Statutes  of  1860  on  this 
subject.  In  1874,  the  following  was  added  :  ^'  All  work  and 
labor  performed  by  her  [the  wife]  for  others  than  her  husband 
and  children  shall,  unless  there  is  an  express  agreement  on  her 
part  to  the  contrary,  be  presumed  to  be  on  her  separate  ac- 
count." fi 

§  738.  Separate  BusineM.^  —  The  statutes  expressly  author- 
ize married  women  to  carry  on  a  separate  business  ;  but  they 
have  been  already  sufficiently  discussed."^ 

§  739.  Equitable  Estates.^ — By  the  express  terms  of  the 
statutes,  the  doctrine  of  marriage  settlements  and  other  equi- 
table estates  under  ante-nuptial  and  post-nuptial  contracts  re- 
mains unimpaired ;  and  the  equitable  estate  and  the  statutory 
may  exist  side  by  side.  Even  provision  is  made  for  transmut- 
ing the  statutory  estate  into  the  equitablQ,  if  the  married  woman 
should  so  desire.^ 

1  Ante,  §  731. 

•  Gen.  Stats,  of  1860,  c.  108,  §  10. 

»  Ante.  §  415-429.  *  Ante.  §  423. 

^  Stat,  of  1874,  c.  184,  §  1.  For  doctrines  of  the  courts  anterior  to  the 
Act  of  1874.  see  McKavlin  v.  Bresslin,  8  Gray,  177;  Gerry  v,  Gerry,  11 
Gray,  381 ;  Fowle  ©.  Tidd,  15  Gray,  94 ;  Edwards  v.  Stevens.  8  Allen.  315 ; 
Burke  v.  Cole,  97  Mass.  113;  McCluskey  t;.  Provident  Institution  for  Sav- 
ings, 103  Mass.  300. 

•  Ante,  §  430-448. 

^  Ante,  §  440-443 ;  Parker  v.  Simonds,  1  Allen,  258 ;  Lord  v.  Davison, 
8  Allen,  131 ;  Lord  v.  Parker,  3  Allen,  127 ;  Chapman  v,'  Foster,  6  Alien, 
136 ;  Stewart  v.  Jenkins,  6  Allen,  300 ;  Mclntyre  v.  Knowlton,  6  Allen,  565; 
Plumer  v.  Lord,  7  Allen,  481 ;  Chapman  v.  Briggs,  11  Allen,  546 ;  Knowlea 
V.  Hull,  99  Mass.  562 ;  Merrick  v.  Plumley,  99  Mass.  566 ;  Westgate  v.  Mun- 
roe,  100  Mass.  227 ;  Proper  v.  Cobb,  104  Mass.  589 ;  Cahill  o.  Campbell, 
105  Mass.  40 ;  Feran  v.  Rudolphsen,  106  Mass.  471 ;  Bancroft  v.  Curtis,  108 
Mass.  47 ;  Harriman  v.  Gray,  108  Mass.  229 ;  Miller  v.  Bannister,  109  Mass. 
289. 

«  Ante,  S  496-499. 

•  Gen.  Stats,  of  1860,  c.  108,  §  4,  10,  27,  28 ;  Stat,  of  1864,  c.  198,  276 ; 
Stat,  of  1874,  c  184,  §  6. 
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§  740.  Diapooition  by  Wiii.^  —  "A  married  woman  may  make 
a  will  of  her  real  and  separate  personal  estate,  in  the  same 
manner  as  if  she  were  sole,  but  such  will  shall  not  operate  to 
deprive  her  husband  of  more  than  one-half  of  her  personal 
property,  without  his  consent  in  writing."  ^  "A  married 
woman  may  devise  any  income  which  has  been  by  her  received 
and  invested  from  property  held  in  trust  for  her  benefit,  under 
any  deed,  will,  or  appointment  of  court,  to  be,  with  the  accumu- 
lations thereof,  so  conveyed  and  transferred  that  the  same  may 
be  held  upon  the  same  trusts  as  are  declared  in  said  deed,  will, 
or  appointment."  ' 

§  741.  Support  of  FamUy. —  Before  the  enactment  of  the 
statute  giving  to  the  wife  the  full,  general  power  of  contract,^ 
it  was  provided  as  follows :  ^^  A  married  woman  may  make 
contracts  for  necessaries  to  be  furnished  to  herself  and  family, 
and  may  sue  and  be  sued  thereon,  in  the  same  manner  as  if 
she  were  sole ;  but  this  act  shall  not  be  construed  as  exempting 
a  husband  from  liability  for  the  support  of  his  wife  and  fam- 
ily." ^  And  before  this,  under  the  General  Statutes,  the  wife 
had  some  power  of  the  like  kind.^  Still,  it  is  perceived,  no 
part  of  the  husband's  common-law  duty  to  support  his  wife  is 
taken  from  him  by  the  late  statutes  ;  nor,  on  the  other  hand, 
is  the  wife,  however  wealthy,  under  a  legal  obligation  to  pro- 
vide for  her  husband,  however  poor,  her  children,  or  even 
herself,  —  she  is  merely  permitted  to  give  them  sustenance  if 
she  chooses.  ''  Whenever  a  husband,  without  just  cause,  fails 
to  furnish  suitable  support  for  his  wife,  or  has  deserted  her, 
although  such  desertion  has  continued  less  than  three  years,  — 
or  when  the  wife,  for  justifiable  cause,  is  actually  living  apart 

1  Ante,  §  538-^50. 

*  Gen.  Stats,  of  1860,  c.  108,  §  9. 

'  Stat,  of  1864,  c.  276.  See,  as  connected  with  the  general  subject  of 
this  section,  Osgood  v.  Breed,  12  Mass.  625;  Holman  v.  Perry,  4  Met.  492; 
Smith  V,  Sweet,  1  Gush.  470 ;  Beach  v,  Manchester,  2  Gush.  72 ;  Morse  v, 
Thompson,  4  Gush.  562 ;  Silsby  v.  Bullock,  10  Allen,  94 ;  Marshall  v.  Berry, 
13  Allen,  43;  Burroughs  v.  Nutting,  105  Mass.  228. 

*  Ante,  §  781,  732.  *  Stat  of  1869,  c.  304. 

*  Gen.  StaU.  of  1860,  c.  108,  §  1,  3;  Labaree  t;.  Golby,  99  Mass.  559. 
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from  her  husband,  —  the  Supreme  Judicial  Court,  sitting  in  any 
county,  or  any  justice  of  said  court  in  vacation,  may,  by  its 
order  on  the  petition  of  the  wife,  prohibit  the  husband  from 
imposing  any  restraint  on  her  personal  liberty  for  such  time  as 
the  court  or  justice  shall,  in  such  order,  direct,  or  until  the 
further  order  of  the  court  thereon  ;  and  the  court  or  justice 
may,  upon  the  application  of  the  husband  or  wife,  make  such 
further  order  as  it  deems  expedient  concerning  the  support  of 
the  wife,  the  care,  custody,  and  maintenance  of  the  minor 
children  of  the  parties,  and  may  determine  with  which  of  them 
the  children  or  any  of  them  shall  remain  ;  and  may,  from 
time  to  time  afterwards,  on  the  application  of  either  of  the 
parties,  revise  and  alter  such  order  or  make  a  new  order  or 
decree,  as  the  circumstances  of  the  parents  or  the  benefit  of 
the  children  may  require."  ^ 

Michigan. 

§  742.  Unwritten  Law.  —  The  English  common-law  and 
equity  jurisprudence  prevails  in  Michigan,  the  same  as  in  most 
of  our  other  States ;  having  long  ago  superseded  the  French 
law,  which,  in  civil  matters,  was  in  the  earlier  times  in  force 
there.^  It  constitutes,  therefore,  the  unwritten  law  of  married 
women. 

§  748.  Constitational  Provision.  —  The  constitution  of  1850 
has  the  following :  "  The  real  and  personal  estate  of  every 
female,  acquired  before  marriage,  and  all  property  to  which 
she  may  afterwards  become  entitled  by  gift,  grant,  inheritance, 
or  devise,  shall  be  and  remain  the  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  the  debts,  obligations,  or 
engagements  of  her  husband ;  and  may  be  devised  or  be- 
queathed by  her  as  if  she  were  unmarried."  * 

§  744.  History  of  Legislation. —  The  Revised  Statutes  of  1846 
contain  a  provision,  adopted  from  the  Act  of  1844,  not  differ- 
ing greatly  in  substance  from  the  constitutional  clause  just 

»  Stat  of  1874,  c  206.  , 
•  Bishop  First  Book,  §  67.  68,  note. 
»  Const,  of  1860,  art.  16,  §  6. 
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quoted.  Afterward,  in  1855,  an  act  was  passed,  which,  as 
amended  in  1857,  constitutes,  in  the  main,  the  present  law 
on  the  subject.  Still,  in  the  Bevised  Statutes,  there  are  many 
regulations  not  superseded  by  the  later  enactments ;  and  there 
are  some  not  very  important  supplementary  provisions  adopted 
since  1857.  In  the  following  sections,  as  in  the  corresponding 
sections  in  review  of  the  laws  of  most  of  the  other  States,  only 
the  more  prominent  features  will  appear. 

§  745.  What  Property.^  —  The  statutory  provision  on  this 
subject  differs  but  slightly  from  the  constitutional  clause  above 
given,2  yet  it  is  a  little  more  comprehensive.  It  was  quoted 
in  an  earlier  chapter  in  fuU.^  In  the  same  counection  also, 
the  judicial  doctrines  were  stated.^ 

§  746.  Curtesy.^  —  It  has  been  adjudged,  that,  by  force  of  the 
constitutional  provision  above  quoted,  and  of  the  statute  which 
follows  in  substance  its  terms,  tenancy  by  the  curtesy  has  been 
abolished.^ 

§  747.  Ck>iive7anoM.'^ —  Under  the  terms  of  the  constitutional 
provision,  which  declares  that  the  wife's  estate  shall  be  her 
separate  property,  and  "  may  be  devised  or  bequeathed  by  her 
as  if  she  were  unmarried,"  ®  she  has  no  power  to  convey  her 
lands,  otherwise  than  by  joining  with  her  husband,  the  same, 
as  though  they  were  not  separate  property.^  But  the  statute 
of  1855  is,  as  already  observed,  in  broader  terms ;  and,  by  it, 
the  separate  estate  '^  may  be  contracted,  sold,  transferred, 
mortgaged,  conveyed,  devised,  or  bequeathed  by  her,  in  the 
same  manner  and  with  the 'like  effect  as  if  she  were  unmar- 
ried." ^®  And  this  provision  authorizes  the  wife,  by  her  sole 
deed,  to  convey  the  separate  lands  which  she  owned  at  the 

1  Ante,  §  74-93.  •  Ante,  §  743. 

*  Ante,  §  76 ;  Comp.  Laws  of  1871,  §  4803. 

*  And  see  Ring  v,  Burt,  17  Mich.  465 ;  Hyatt  v.  Adams,  16  Mich.  180 ; 
Berger  v,  Jacobs,  21  Mich.  215 ;  People  v.  Williams,  24  Mich.  156,  162. 

*  Ante,  §  141-150. 

<  Tong  V.  Marvin,  15  Mich.  60.    See  post,  §  790. 

'  Ante,  §  162-200.  »  Ante,  §  743. 

*  Brown  v.  Fifield,  4  Mich.  322. 
10  Comp.  Laws  of  1871,  §  4803. 
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time  of  its  enactment,^  as  well  as  those  afterward  acquired. 
And  husband  and  wife  may  convey  lands  directly  to,  or  mort- 
gage them  to  third  persons  for  the  benefit  of,  each  other.^ 

§  748.  Contract.^  —  Besides  the  provision  given  in  the  last 
section,  the  Act  of  1855  has  the  following  :•  '*  The  husband  of 
any  married  woman  shall  not  be  liable  to  be  sued  upon  any 
contract  made  by  such  married  woman  in  relation  to  her  sole 
property,  and  the  wife  shall  be  liable  to  be  sued  upon  any  con- 
tract or  engagement  made  by  her  in  cases  where  her  husband 
is  not  in  law  liable,  or  where  he  refuses  to  perform  such  con- 
tract or  engagement ;  and,  in  any  case  herein  authorized,  the 
cause  of  action  shall  be  deemed  to  have  accrued  from  and  after 
the  passage  of  this  act."  *  If  a  married  woman,  who  has  a 
separate  estate,  buys  at  a  store  goods  suitable  for  family  use, 
the  presumption,  in  the  absence  of  any  express  understanding, 
is,  that  she  is  acting  as  her  husband's  agent ;  therefore  her 
estate  will  not  be  chargeable  for  the  goods.* 

§  749.  Equitable  Eatates.^  —  ^^  All  contracts  made  between 
persons  in  contemplation  of  marriage  shall  remain  in  full  force 
after  marriage  takes  place."  ^  But  there  is  a  provision  for 
transmuting  the  equitable  estate  to  statutory,  as  follows:  "  Any 
person  who  may  hold,  or  who  may  hereafter  hold,  as  trustee  for 
any  married  woman,  any  real  or  personal  estate  or  other  prop- 
erty, under  any  deed  of  conveyance,  or  otherwise,  may  convey 
to  such  married  woman,  by  deed  or  otherwise,  all  or  any  por- 
tion of  such  property,  or  the  rents,  issues,  and  profits  thereof, 
for  her  sole  and  separate  use  and  benefit."  ® 

1  Farr  r.  Sbennan,  11  Mich.  83. 

'  Watson  r.  Thurber,  11  Mich.  457 ;  Burdeno  v.  Amperse,  14  Mich.  91. 

»  Ante,  §  230-252. 

*  Comp.  Laws  of  1871,  §  4806;  Durfee  v.  McClurg,  6  Mich.  223; 
Starkweather  o.  Smith,  6  Mich.  377 ;  Tillman  v.  Shackleton,  15  Mich.  447 ; 
Franklin  v.  Foster,  20  Mich.  75;  Campbell  v.  White,  22  Mich.  178;  De 
Vries  v.  Conklin,  22  Mich.  255 ;  Hovey  v.  Smith,  22  Mich.  170;  Denison  o. 
Gibson,  24  Mich.  187;  Rankin  t^.  West,  25  Mich.  195. 

B  Powers  V.  Russell,  26  Mich.  179.  •  Ante,  §  496-499. 

'  Act  of  1855,  §  5 ;  Comp.  Laws  of  1871,  §  4807. 

^  Act  of  1855,  §  2;  Comp.  Laws  of  1871,  §  4804. 

534 


Ch.  XLVI.]  MISSISSIPPI.  §  752 

Minnesota. 

§  750.  In  Oenerai.  —  The  statutes  of  this  State  secure  to  the 
separate  use  of  the  wife  the  property  which  was  hers  before 
marriage,  and  her  subsequent  acquisitions.  And  they  authorize 
her  to  sue  and  be  sued  as  hfeme  sole^  and  to  act  generally  as 
such,  with  respect  to  her  separate  property.  They  have  no 
peculiarities  demanding  special  notice.  And,  as  the  decisions 
under  them  ai*e  not  numerous,  it  is  deemed  best  not  to  set 
them  out  in  detail. 

Mississippi. 

§  751.  Constitational  Provision.  —  ^^  The  rights  of  married 
women  shall  be  protected  by  law  in  property  owned  previous 
to  marriage ;  and  also  in  all  property  acquired  in  good  faith  by 
purchase,  gift, devise, or  bequest  after  marriage;  provided jihsit 
nothing  herein  contained  shall  be  so  construed  as  to  protect 
said  property  from  being  applied  to  the  payment  of  their  law- 
ful debts."  1 

§  752.  History  of  Legislation.  —  By  Act  of  Feb.  15,  1889, 
earlier  than  in  most  of  the  other  States,  provision  was  made 
in  Mississippi  for  the  owning,  by  married  women,  of  separate 
legal  property.  "  Any  married  woman,"  it  was  declared,  "  may 
become  seised  or  possessed  of  any  property,  real  oi:  personal, 
by  direct  bequest,  demise,  gift,  purchase,  or  distribution,  in  her 
own  name,  and  as  of  her.  own  property ;  provided,  the  same 
does  not  come  from  her  husband  after  coverture."^  Another 
section  secured  to  the  wife,  as  separate  property,  the  slaves 
owned  by  her  at  the  time  of  marriage,  and  those  which  she 
should  afterward  acquire.  But  it  was  added,  in  §  4,  '^  that  the 
control  and  management  of  all  such  slaves,  the  direction  of 
their  labor,  and  the  receipt  of  the  productions  thereof,  shall 
remain  to  the  husband,  agreeably  to  the  laws  heretofore  in 
force."  ^    In  1846  this  act  was  amended  by  another,  securing 

»  Const,  of  1869,  art.  1,  §  16.  •  Act  of  Feb.  15,  1839,  §  1. 

'  As  to  the  Act  of  1839,  see  Grand  Gulf  Bank  v.  Barnes,  2  Sm.  &  M. 
165 ;  Baynton  v.  Finnall,  4  Sm.  &  M.  193 ;  Davis  v.  Foy,  7  Sm.  &  M.  64 ; 
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to  the  wife,  for  her  separate  use,  the  issues  and  profits  of  the 
real  estate  which  she  owned  at  the  time  of  her  marriage,  and 
the  personal  property  employed  in  carrying  on  her  plantation. 
And  in  other  respects  her  property  rights  were  considerably 
extended.^  Other  amendatory  and  additional  statutes  were 
afterward  passed.  At  present,  the  laws  on  this  subject  are 
embraced  in  the  Revised  Code  of  1871,  and  one  or  two  later 
acts  of  no  great  importance. 

§  763.  What  Prop«rty.^ — "  Every  species  and  description  of 
property,  whether  consisting  of  real  or  personal  estate,  and  all 
money,  rights,  and  credits,  which  may  be  owned  by  or  belong 
to  any  single  woman,  shall  continue  to  be  the  separate  prop- 
erty of  such  woman,  as  fully  after  her  marriage  as  it  was  be- 
fore ;  and  all  such  property  or  rights,  of  whatever  name  or 
kind,  which  shall  accrue  to  any  married  woman  by  will,  descent, 
distribution,  deed  of  conveyance,  recovery,  or  otherwise,  in- 
cluding the  fruits  of  her  personal  service,  and  the  fruits  of  suits 
for  damages  to  her  person,  shall  be  owned,  used,  and  enjoyed 
by  such  married  woman,  as  her  own  separate  property :  .  .  . 
provided,  that  any  deed  from  the  husband  to  the  wife  for  her 

Frost  V.  Doyle,  7  Sm.  &  M.  68 ;  Berry  t;.  Bland,  7  Sm.  &  M.  77 ;  Curli  o. 
Compton,  14  Sm.  &  M.  56;  Marshall  v.  King,  24  Missis.  85;  Ratcliffe  o. 
Dougherty,  24  Missis.  181;  Bodgett  v.  £bbing,  24  Missis.  245;  Swett  «. 
Penrice,  24  Missis.  416 ;  Warren  v.  Brown,  25  Missis.  66 ;  May  v.  Rockett, 
25  Missis.  233;  Garrison  v,  Fisher,  26  Missis.  352;  Wells  o.  Treadwell,  28 
Missis.  717;  Cameron  v.  Cameron,  29  Missis.  112;  Dalton  v.  Murphy,  SO 
Missis.  59 ;  Sharp  v.  Maxwell,  30  Missis.  589 ;  Friley  t^.  White,  31  Missis. 
442 ;  Andrews  V.  Jones,  32  Missis.  274 ;  Olive  t;.  Walton,  33  Missis^  103 ; 
Work  V,  Glaskins,  33  Missis.  539 ;  Stamps  v.  Green,  33  Missis.  546 ;  Stead- 
man  D.  Holman,  33  Missis.  550 ;  Mitchell  v,  Mitchell,  35  Missis.  108 ;  Smith 
V.  Williams,  36  Missis.  545 ;  Lanehart  r.  Jeter,  36  Missis.  650 ;  Hoover  o. 
Wells,  39  Missis.  445 ;  Weathersby  v.  Weathersby,  39  Missis.  652 ;  Apple 
0.  Ganong,  47  Missis.  189. 

'  Act  of  Feb.  28,  1846.  And  see,  as  to  this  act,  Robertson  v.  Ward,  12 
Sm.  &  M.  490;  Mitchell  v.  Otey,  23  Missis.  236 ;  Marshall  v.  King,  supra; 
Bodgett  V.  Ebbing,  supra;  Dalton  9.  Murphy,  supra;  Olive  o.  Walton, 
supra;  Richmond  v.  Delay,  34  Missis.  83;  Allen  v.  Miles,  36  Missis.  640; 
Burks  V,  Loggins,  39  Missis.  462 ;  Apple  v.  Ganong,  supra. 

»  Ante,  §  74-93. 
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use  shall  be  void  as  against  his  creditors,  who  were  such  at 
the  time  of  executing  the  deed."  ^  The  clause  last  quoted 
does  not  render  void,  as  against  creditors,  a  voluntary  convey- 
ance by  the  husband  to  the  wife  of  a  chattel  which  the  law 
exempts  from  seizure  for  his  debts.^ 

§  754.  AocmnulatioiiB  and  Inorease.^  —  '^  The  rents,  issues, 
profits,  products,  and  income  of  either  real  or  personal  estate, 
or  of  both,  owned  by  any  married  woman  at  the  time  of  her 
marriage,  or  which  may  have  accrued  to  her  afterwards,  shall 
also  inure  to  the  wife  as  her  separate  property,  and  shall  not 
be  liable  to  be  taken  in  satisfaction  of  the  debts  of  the  hus- 
band. And  any  married  woman  may  purchase  property,  real 
or  personal,  with  her  own  money,  which  she  may  have  had  at 
the  time  of  her  marriage,  or  which  may  have  accrued  to  her 
afterwards,  either  as  rents,  issues,  or  profits  of  her  estate,  or 
otherwise,  and  may  take  a  conveyance  thereof  in  her  own 
name,  and  in  like  manner  hold  and  enjoy  the  same  as  her 
separate  property."* 

§  7j55.  ResQltiiig  TnistB.^  — ''  If  the  husband  shall  purchase 
property  in  his  own  name,  with  the  money  of  the  wife,  he  shall 
hold  the  same  only  as  trustee  for  her  use ;  but  such  trust  shall 
be  void  as  against  creditors  of  die  husband,  who  contracted  or 
gave  credit  in  consequence  of  the  possession  of  such  property, 
without  notice  of  the  trust."  ^    If  the  wife  makes  a  present  or 

*  Rev.  Code  of  1871,  §  1778.  And  see  Mitcbell  v.  Mitchell,  35  Missis. 
108 ;  Ratliffe  v.  Collins,  85  Missis.  581 ;  Porterfield  v.  Bntler,  47  Missis. 
165;  Apple  v.  Ganong,  47  Missis.  189;  Burks  o.  Loggins,  39  Missis.  462; 
Bodgett  V.  Ebbing,  24  Missis.  245;  Mitchell  v.  Mitchell,' 35  Missis.  108; 
Garrison  v.  Fisher,  26  Missis  352 ;  Work  o.  Glaskins;  33  Missis.  539 ;  Tay- 
lor V.  Eckford,  11  Sm.  &  M.  21 ;  ante,  §  364,  note,  Mississippi, 

'  Smith  V.  Allen,  39  Missis.  469.  And  see  Hemphill  v.  Hemphill,  34  Mis- 
sis. 68 ;  Toarney  v.  Sinclair,  3  How.  Missis.  824 ;  Fatheree  v.  Fletcher,  31 
Missis.  265,  270. 

»  Ante,  S  94-98. 

«  Rev.  Code  of  1871,  §  1779.  See  Grand  Gulf  Bank  v.  Barnes,  2  Sm. 
&  M.  165. 

*  Ante,  §  115-127. 

*  Rev.  Code  of  1871,  §  1779.  And  see  ante,  §  123;  Pulliam  v.  Pulliam, 
Freeman,  Missis.  348;  Warren  o.  Brown,  25  Missis.  66;  Pennington  v, 
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loan  of  money  to  her  husband,  and  he  buys  property  with  it, 
the  case  is  not  within  this  provision  of  the  Code,  and  no  trust 
results  in  her  favor.^  After  an  unauthorized  purchase  is  made 
by  the  husband,  in  his  own  name,  with  the  wife's  fund,  if  she 
accepts  and  enjoys  the  resulting  trust,  she  cannot  then  claim 
the  fund.^  The  latter  clause  of  the  above  provision  —  namely, 
that  the  trust  shall  be  void  as  against  creditors  without  notice 
—  does  not  apply  to  a  case  where  a  husband,  having  purchased 
land  on  credit  and  taken  a  conveyance  to  himself,  transferred 
the  contract  of  sale  to  his  wife's  trustee,  who  paid  the  purchase 
money  out  of  her  separate  estate,  although  the  legal  title  was 
allowed  to  remain  in  the  husband.^ 

§  756.  Cartesy.^  — "  If  any  married  woman  shall  die  seised 
and  possessed  of  real  estate,  acquired  or  held  under  the  pro- 
visions of  this  chapter,  nothing  herein  contained  shall  deprive 
the  husband  of  his  right  of  curtesy,  to  the  extent  allowed  by 
law."  *  "  And  in  case  any  married  woman  should  die,  leaving 
a  child  or  children  by  a  former  marriage,  or  descendants  of 
such  child  or  children,  and  the  husband  surviving,  he  shall  be 
entitled  to  curtesy  by  the  rules  of  law ;  his  curtesy,  in  such 
cases,  shall  only  extend  to  one  third  part  of  the  real  estate 
owned  by  the  wife  at  the  time  of  her  death,  to  be  set  apart  and 
allotted  to  him,  according  to  the  rules  and  the  remedy  estab- 
lished for  the  allotment  of  dower."  ^ 

§  757.  Conveyanoes.^  —  The  Revised  Code  of  1871  contains 
the  superfluous  provision,  that  the  separate  estate  of  the  wife 
shall  not  be  '^  liable  to  be  taken  in  satisfaction  of  the  debts  of 

Acker,  30  Missis.  161;  Fatheree  v,  Fletcher,  31  Missis.  265,  270;  Mitchell 
V.  Mitchell,  35  Missis.  108 ;  Allen  v.  Miles,  36  Missis.  640 ;  Barks  v.  Log- 
gins,  39  Missis.  462 ;  Hyde  v,  Warren,  46  Missis.  13 ;  Apple  v.  Ganong,  47 
Missis.  189. 

^  Gibson  o.  Foote,  40  Missis.  788. 

'  Dozier  v.  Freeman,  47  Missis.  647. 

*  Butterfield  v,  Stanton,  44  Missis.  15.  ^  Ante,  §  141-150. 
»  Rev.  Code  of  1871,  §  1786. 

*  lb.  §  1787.  As  to  curtesy  under  former  statutes,  see  ante,  §  149.  And 
see  Day  v,  Cochran,  24  Missis.  261 ;  Redus  v.  Hayden,  43  Missis.  614. 

T  Ante,  §  162-200. 
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the  husband."  And  it  proceeds :  '*Nor  shall  such  property,  or 
any  part  thereof,  be  sold,  conveyed,  mortgaged,  transferred,  or 
in  any  manner  encumbered  by  the  husband,  unless  the  wife 
shall  join  in  the  conveyance  thereof,  and  acknowledge  such 
conveyance  in  the  manner  directed  by  law  for  the  acknowledg- 
ment of  conveyances  of  real  estate  by  married  women  ;  .  .  . 
and  no  conveyance  or  encumbrance  for  the  separate  debts  of 
the  husband  ^  shall  be  binding  on  the  wife,  beyond  the  amount 
of  her  income."  ^  ''A  husband  and  wife  may,  by  their  deed, 
convey  the  real  estate  of  the  wife,  but  the  deed  must  be  ac- 
knowledged, &c. ;  and  the  wife,  in  all  conveyances  of  her  sep- 
arate proi:)erty,  shall  be  bound  by  her  covenants  of  warranty, 
in  the  same  manner  and  to  the  same  extent  as  if  she  were  a 
feme  sole.^^^  It  is  plain,  therefore,  that  the  wife  cannot,  by 
her  own  sole  deed,  convey  her  real  estate ;  her  husband  must 
join  her  therein.^  And  the  same  rules  governed  conveyances  of 
the  wife's  personal  property  under  former  laws.*  But  the 
above-quoted  language  of  the  Revised  Code  of  1871  differs 
from  that  of  the  earlier  statutes;  and,  on  established  principles, 
leads  to  a  different  result  as  to  the  personal  property,  which, 
therefore,  the  wife  can  convey  by  her  own  sole  act.  Said  Sim- 
rail,  J. :  ''  It  may*  be  assumed,  as  the  principle  deducible  from 
the  cases,  that,  unless  the  statute  or  the  deed  or  other  instru- 
ment under  which  she  takes  and  holds  the  property  prescribes 
a  mode  of  disposition,  she  is  to  be  regarded  as  having  the  ^ab- 
solute dominion  and  deals  with  it  as  a  feme  sole,^  ^  .  .  .  The 
statute  does  not  restrict  or  prescribe  how  she  shall  dispose  of 
her  personal  property,  whether  goods  and  effects,  money,  or 
ckoses  in  action.    Her  title  under  the  statute  is  legal,  exclusive 

1  Ante,  §  372.  •  Rev.  Code  of  1871,  §  1778. 

»  Rev.  Code  of  1871,  §2287. 

^  Ezelle  V,  Parker,  41  Missis.  520;  Toulmin  v,  Heidelberg,  82  Missis. 
268 ;  Russ  v.  Wingate,  30  Missis.  440. 

*  Frost  V,  Doyle,  7  Sm.  &  M.  68 ;  Curll  v.  Compton,  14  Sm.  &  M.  56 ; 
Garrison  v.  Fisher,  26  Missis.  352 ;  Sellars  v,  Kelly,  45  Missis.  323 ;  Clark 
0.  Slaughter,  34  Missis.  65 ;  Dalton  v.  Murphy,  30  Missis.  59. 

*  Referring  to  Garrett  v.  Dabney,  27  Missis.  335,  343 ;  Block  v.  Cross, 
36  Missis.  549,  558 ;  Bank  of  Louisiana  v,  Williams,  46  Missis.  618,  633. 
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of  all  interest  in  the  hasband,  aud  she  may  deal  with  it  as 
though  not  under  coverture."^ 

§758.  Contract.^ — "Any  married  woman  may  rent  her 
lands,  or  make  any  contracts  for  the  use  thereof,  and  may  loan 
her  money,  and  take  securities  therefor,  in  her  own  name,  and 
employ  it  in  trade  or  business.  And  all  contracts  made  by 
the  husband  and  wife,  or  by  either  of  them,/or  supplies  for 
the  plantation  of  the  wife,  may  be  enforced,  and  satisfaction 
had  out  of  her  separate  estate ;  and,  when  a  married  woman 
engages  in  trade  or  business  as  9k  feme  sole,  she  shall  be  bound 
by  her  contracts  made  in  coui'se  of  such  trade  or  business,  in 
the  same  manner  as  if  she  was  unmarried.  And  all  contracts 
made  by  the  wife,  or  by  the  husband,  with  her  consent,  for 
family  supplies  or  necessaries,  wearing  apparel  of  herself  and 
her  children,  or  for  their  education,  or  for  household  furniture, 
or  for  carriage  and  horses,  or  for  birildings  on  her  land  or 
premises,  and  materials  therefor,  or  for  work  and  labor  done 
for  the  use  and  benefit  or  improvement  of  her  separate  estate, 
shall  be  binding  on  her,  aud  satisfaction  may  be  had  out  of 
her  separate  property."  ^  "  Any  married  woman  may,  either 
jointly  with  her  husband  or  separately,  execute  any  bond  which 
may  be  necessary,  in  any  proceedings,  either  in  law  or  in  equity, 
to  establish  or  enforce  her  right  to  property,  or  the  profits 
thereof,  and  the  same  shall  be  binding  upon  her  separate  prop- 
erty."* These  provisions  are  looked  upon  by  the  courts  as 
exceptions  to  the  general  rule  of  the  common  law,  which  still 
prevails,  that  the  contracts  of  a  married  woman  are  void.  As 
to  all  undertakings  outside  the  statute,  she  remains  under 
the  common-law  disabilities ;  and,  to  bring  herself  in  any 
thing  within  the  statute,  she  must  have  a  separate  estate. 
In  addition  to  the  separate  estate,  the  particular  contract  must 
be  such  as  the  statute  renders  it  competent  for  her  to  make.^ 

'  Harding  v,  Cobb,  47  Missis.  599,  603.    And  see  Levy  v.  Darden,  88 
Missis.  57* 

*  Ante,  §  230-262.  »  Rev.  Code  of  1871,  §  1780. 

*  lb.  §  1781. 

*  Pollen  0.  James,  45  Missis.  129 ;  Whitworth  v.  Carter,  48  Missis.  61 ; 

540 


Ch.  XLVI.]  MISSISSIPPI.  §  760 

§  759.  Wife's  Ante-nuptial  Debt».^  —  The  wife's  <^  separate 
property  shall  be  liable  for  debts  contracted  by  her  before  mar- 
riage ;  and  the  husband  shall  not  be  liable  for  debts  contracted 
by  the  wife  before  marriage,  nor  shall  he  be  liable  for  debts 
contracted  by  her  after  marriage,  if  she  hold  separate  property 
under  this  chapter."  * 

§  760.    Husband  as   Wife's   Agent  ^  —  Plantation   Supplies  — 

Constitutional.  —  In  our  section  before  the  last,  the  reader  ob- 
served the  extraordinary  provision,  copied  from  the  Code,  that 
*^  all  contracts  made  by  the  husband  and  wife,  or  by  either  of 
them,  for  supplies  for  the  plantation  of  the  wife,  may  be  en- 
forced, and  satisfaction  had  out  of  her  separate  estate."  For 
a  certain  purpose,  then,  and  to  a  certain  extent,  the  husband  is 
made  by  statute  the  agent  of  thc^  wife,  who  has  no  control  over 
his  acts,  and  no  power  to  revoke  the  agency ;  and,  as  such 
agent,  he  can  charge  her  plantation  and  thus  ruin  it.  Is  this 
authority  in  him  consistent  with  the  provision  of  the  constitu- 
tion before  quoted  ?  ^  If  the  authority  is  to  be  construed  as 
unlimited,  it  would  seem  reasonably  plain,  in  principle,  that  it 
is  not.*  But  it  appears  to  be  construed  as  limited  to  such 
things  as  are  necessary  for  the  production  of  the  crops  and 
the  management  of  the  estate.  On  plain  principles,  this  would 
make  a  difference  as  to  the  constitutional  question.  Said  Sim- 
rail,  J.,  in  expounding  the  provision  as  it  stood  in  the  same 
terms  in  the  Code  of  1857  :  "  Contracts,  then,  for  *  supplies  ' 
of  the  wife's  plantation,  may  be  made  by  either  or  both.  If 
the  ^supplies'  are  necessary,  the  husband  may  contract  for 
them,  and  satisfaction  may  be  had  out  of  the  wife's  property. 

Dunbar  v,  Meyer,  48  Missis.  679;  Roberteon  v.  Bruner,  24  Missis.  242; 
Slephenson  o.  Osborne,  41  Missis.  119,  126;  Selph  v.  Howland,  28  Missis. 
264 ;  Franklin  v.  Beatty,  27  Missis.  847 ;  Clopton  v.  Matheny,  48  Missis. 
285. 

1  Ante,  §  308-825. 

•  Rev.  Code  of  1871,  §  1780;  Witcher  v.  Wilson,  47  Missis.  663 ;  Davis 
V,  Wilkerson,  48  Missis.  585 ;  Danbar  v.  Meyer,  48  Missis.  679 ;  Cannon  v, 
Grantham,  45  Missis.  98. 

»  Ante,  §  888-399.  *  Ante,  §  751. 

•  Ante,  §  600,  610,  640,  667. 
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If  the  real  estate  of  the  wife  is  used  for  the  production  of 
cotton,  a  gin-stand  is  a  necessary  article  for  its  outfit —  a  *  sup- 
ply '  in  the  same  sense  as  negroes,  ploughs,  or  work  animals.^ 
The  entire  statute,  embracing  the  law  respecting  ^  the  separate 
property  of  married  women,'  is  remarkably  terse,  precise,  and 
definite  in  the  use  of  words.  It  carefully  guards  the  estate 
from  the  imprudent  control  of  the  husband,  leaving  for  the 
most  part  the  property  to  be  dealt  with  and  managed  by  tlie 
wife,  as  far  as  she  was  competent.  In  only  a  single  instance 
can  the  husband  impose  a  charge  upon  the  estate  without  the 
wife's  consent,  and  that  is  where  her  lauds  are  devoted  to 
agriculture  ;  he  is  entrusted  with  authority  to  provide  those 
things  necessary  to  the  production  of  crops,  and  without  con- 
sulting her  may  burden  the  propei*ty  with  a  charge  for  such 
necessary  '  supplies,'  and  its  management."  ^ 

§  761.  Conoiusion.  —  There  are  a  few  other  provisions  which 
it  migiit  be  interesting  to  introduce  ;  but,  not  being  much  il- 
lumined by  decisions,  they  would  not  greatly  profit  the  reader. 

Missouri. 

§  762.  In  GeneraL  —  The  statutory  laws  of  this  State,  regu- 
lating the  property  rights  of  married  women,  are  somewhat 
voluminous.  They  provide  for  cases  of  desertion  and  other  ill 
conduct  on  the  part  of  the  husband  toward  the  wife,  his  im- 
prisonment for  crime,  and  other  things  of  this  general  sort. 
They  exempt  from  process  by  his  creditors  property  which  he 
may  have  received  from  her,  and  some  of  it  they  place  beyond 
his  power  of  separate  conveyance ;  ^  but,  in  general,  and  in 
the  absence  of  some  default  on  his  part,  they  do  not  make  it 
separate  estate  vesting  in  her.  We  find,  also,  the  following 
exceptional  provision :  "  Any  property  consisting  of  stocks 
and  bonds  of  any  kind,  given  by  a  parent  to  a  daughter,  shall, 
with  the  proceeds  thereof,  belong  to  such  daughter,  if  married, 

*  Referring  to  Robertson  v.  Ward,  12  Sm.  &  M.  490. 

*  Clopton  r.  Matheny,  48  Miasis.  286,  295. 
»  Ante,  §  107-109. 
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in  her  own  right,  and  shall  not  be  subject  to  the  payment  of  the 
debts  of  her  husband,  and  may  be  disposed  of  by  such  married 
daughter  the  same  as  if  unmarried ;  such  bonds  or  stocks,  how- 
ever, shall  be  subject  to  the  proviso  in  section  fourteen  of  this 
chapter.*'  ^  It  is  believed,  that,  on  the  whole,  the  very  consid- 
erable space  which  it  would  require  properly  to  set  out  these 
statutes  can  more  profitably  to  the  reader  be  devoted  to  other 
States,  whose  laws  more  nearly  accord  with  those  now  prevail- 
ing in  the  majority  of  the  States. 

Nehra%ka. 

§  763.  In  General.  —  The  Nebraska  statutes  secure  to  the 
wife,  as  separate  estate,  the  property  which  was  hers  at  the 
time  of  her  marriage,  and  which  she  afterward  acquires  ;  and 
they  empower  her  to  deal  with  it  as  a  feme  sole,  to  carry  on  a 
separate  trade  or  business,  to  perform  labor  or  services  on  her 
separate  account,  and  to  sue  and  be  sued  as  though  she  were 
unmarried.  But,  for  reauons  already  appearing,  it  is  deemed 
not  best  to  set  out  in  these  pages  the  provisions  at  large. 

Nevada. 

§  764.  Constitutional  Provision.  —  '^  All  property,  both  real 
and  personal,  of  the  wife,  owned  or  claimed  by  her  before 
marriage,  and  tliat  acquired  afterward  by  gift,  devise,  or  de- 
scent, sliall  be  her  separate  property  ;  and  laws  shall  be  passed 
more  clearly  defining  the  rights  of  the  wife  in  relation  as  well 
to  her  separate  property  as  to  that  held  in  common  with  her 
husband.  Laws  shall  also  be  passed  providing  for  the  regis- 
tration of  the  wife's  separate  property."  ^ 

§  765.  statutes.  — This  mandate  of  the  constitution  has  been 
obeyed  by  the  legislature ;  and,  in  addition  to  what  is  thus 
expressly  required,  the  wife  has  been  authorized  to  carry  on  a 
separate  business. 

^  2  Wagner  Stats,  of  1872,  c.  94,  p.  936. 
'  Const,  of  1864,  art.  4,  §  81. 
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New  Hampshire. 

§  766.  Unwritteii  Law.  —  The  common-law  and  equity  juris- 
prudence of  England  prevails,  in  a  general  way,  in  New  Hamp- 
shire the  same  as  in  most  of  our  other  States.  On  the  subject 
of  married  women,  it  has  one  or  two  peculiarities ;  ^  one  of 
which  was  stated  by  Perley,  C.  J.,  as  follows:  "  At  the  com-' 
mon  law,  the  money  and  the  personal  chattels  of  the  wife 
vested  in  the  husband  on  the  marriage  without  any  act  assert* 
ing  his  marital  right ;  but,  in  this  State,  the  personal  chattels 
of  the  wife  remain  hers  until  the  husband  reduces  them  into 
his  possession  with  the  intention  of  making  them  hfs  own ; 
and  in  this  respect  there  is  with  us  no  distinction  between  the 
personal  chattels  of  the  wife  and  her  choses  in  aetion.^^  ^ 

§  767.  History  of  Ziegislation.  —  In  1846,  the  legislature  of 
New  Hampshire  adopted  an  act  in  terms  similar  to  the  Mas- 
sachusetts one  of  1845,  before  mentioned;^  authorizing  the 
wife,  in  pursuance  of  an  ante-nuptial  contract,  to  hold,  at  law, 
separate  property.^  Since  then  there  have  been,  in  this  State 
as  in  most  of  the  others,  various  changes.  An  idea  of  the 
present  laws  may  be  derived  from  the  following  section. 

§  768.  What  Property.*  —  "  Every  woman  shall  hold  to  her 
own  use,  free  from  the  interference  or  control  of  any  husband 
she  may  have,  all  property  at  any  time  earned,  acquired,  or 
inherited  by,  bequeathed,  given,  or  conveyed  to  her,  either  be- 
fore or  after  marriage,  if  such  earning,  acquisition,  conveyance, 
gift,  or  bequest  were  not  occasioned  by  payment  or  pledge  of 
the  property  of  the  husband.' '® 

§  769.  Other  ProvislonB.  —  The  other  provisions  of  the  New 
Hampshire  statutes  are  much  the  same  as  the  corresponding 

1  Vol.  I.  §  121, 126. 

•  George  r.  Cutting,  46  N.  H.  130,  132.  And  see  Vol.  I.  §  100,  note ; 
Coffin  r.  Morrill,  2  Fost.  N.  H.  262 ;  Caswell  r.  Hill,  47  N.  H.  407. 

»  Ante.  §  727.  *  Stat,  of  July  10,  1846. 

•  Ante,  §  74-98. 

•  Gen.  Stats,  of  1867,  c.  164,  §  1;  Francestown  v.  Deering,  41  N.  H. 
438 ;  Hutchins  v.  Colby,  43  N.  H.  169 ;  Nims  9.  Bigelow,  46  N.  H.  843 ; 
Vogt  V.  Ticknor,  48  N.  H.  242. 
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ones  in  the  majority  of  the  other  States.  The  husband  may 
have  curtesy  in  the  separate  lands  —  the  wife  may  make  a  will 
—  may  sue  and  be  sued  —  the  husband  is  no  longer  liable  for 
the  wife's  ante-nuptial  debts  —  the  wife  and  her  separate  estate 
shall  be  liable.^ 

New  Jersey. 

§  770.  History  of  2:iegialatio&.  — The  earliest  statute  in  this 
State,  securing  a  separate  legal  estate  to  the  wife,  was  enacted 
in  1852.  It  was  copied  in  substance,  and  almost  entirely  in 
letter,  from  the  New  York  statute  of  1848.  This  statute,  not 
essentially  amended,  remained  in  force  until  1874,  when  the 
Act  of  March  27,  1874,  constituting  a  part  of  the  Revised 
Statutes,  was  passed.  It  is  in  different  words  from  the  earlier 
law,  and  is  a  thorough  revision  of  the  subject,  but  it  adheres  to 
the  policy  of  the  Act  of  1852,  at  the  same  time  that  it  is  more 
complete  in  its  provisions. 

§  771.  In  Oeneral. — It  would  be  interesting  to  set  out  pretty 
fully  this  later  and  somewhat  perfected  legislation.  But,  on 
the  whole,  the  author  feels  compelled  to  omit  it,  merely  adding, 
that  the  amended  enactment  is  admirable  in  terms. 

New  York. 

§  772.  History  of  Legisiatio&.  —  We  have  just  seen,^  that  the 
earliest  New  York  statute,  securing  a  separate  legal  estate  to 
the  wife,  was  the  parent,  of  the  earliest  New  Jersey  one.  It 
was  enacted  in  1848,  and  amended  in  1849.  These  early  stat- 
utes influenced  the  legislation  in  still  other  States ;  they  are 
often  referred  to  by  the  courts,  and  it  will  be  convenient  to  the 
practitioner  to  have  before  him  the  Act  of  1848  as  amended  by 
that  of  1849.  These  acts  are  not  now  repealed ;  but  their 
provisions  seem  to  be,  in  New  York,  in  the  main  if  not  entirely, 
superseded  by  the  Act  of  1860,  as  amended  by  the  Act  of 
1862. 

>  Gen.  Stats,  of  1867,  c.  164;  Stat,  of  1869,  c.  85 ;  SUt  of  1871,  c  27. 
•  Ante,  f  770. 
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§773.  Contiiiaed  —  Act  of  1848.  —  The  Act  of  1848,  as 
amended  by  that  of  1849,  is  as  follows :  — 

**  Skct.  1.  The  real  and  personal  property  of  any  female  who  may  here* 
afler  marry,  and  which  she  shall  own  at  the  time  of  marriage,  and  the  rents, 
issues,  and  profits  thereof  shall  not  be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  for  his  debts,  and  shall  continue  her  sole  and  separate  property, 
as  if  she  were  a  single  female. 

**  Sect.  2.  The  real  and  personal  property,  and  the  rents,  issues,  and  prof- 
its thereof  of  any  female  now  married  shall  not  be  subject  to  the  disposal  of 
her  husband;  but  shall  be  her  sole  and  separate  property  as  if  she  were  a 
single  woman,  except  so  far  as  the  same  may  be  liable  for  the  debts  of  her 
husband  hereafter  contracted. 

*'  Sect.  3.  Any  married  female  may  take  by  inheritance  or  by  gift,  grant, 
devise,  or  bequest  from  any  person  other  than  her  husband,  and  hold  to  her 
sole  and  separate  use,  and  conyey  and  devise  real  and  personal  property, 
and  any  interest  or  estate  therein,  and  the  rents,  issues,  and  profits  thereof, 
in  the  same  manner  and  with  the  like  effect  as  if  she  were  unmarried,  and 
the  same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts.^ ' 

§  774.  Past  Transaotioiui  ^ — BzUting  Marxiagea.^ —  We  have 

seen  ^  in  what  terms  the  second  section  of  the  Act  of  1848  is 
drawn.  If  there  were  no  constitutional  objections,  perhaps 
still  it  should  not  be  interpreted  as  revesting  in  the  wife  personal 
property  in  possession  which  by  the  marriage  had  already 
vested  in  the  husband  ;  because,  when  the  statute  was  enacted, 
this  was  not  *'  property  of  any  female  now  married,"  but  the 
ownership  had  become  as  completely  transferred  to  the  husband 
as  the  ownership  of  any  other  of  his  acquisitions.  But  it  was 
otherwise  with  her  cTioses  in  action;  and  plainly  the  intent  of 
the  statute  was  to  reserve  them  to  the  wife  as  separate  estate.' 

>  Laws  of  1848,  c.  200 ;  Laws  of  1849,  c.  875 ;  4  £dm.  Stats.  613.  The 
Act  of  1849  has,  besides  the  incorporated  amendments,  two  sections,  the  one 
providing  for  the  transmutation  of  equitable  separate  estates  to  legal,  and 
the  other  providing  that  ante-nuptial  contracts  sl^all  be  binding  after  the 
marriage.  It  has  been  said  that  the  Act  of  1848  is  remedial,  and  so  is  to 
be  liberally  construed.  Power  v.  Lester,  17  How.  Fr.  413, 416 ;  ante,  §  19. 
As  to  which,  however,  see  ante,  §  11-27,  37  et  seq.,  67-73. 

•  Ante,  §  28-^3.  »  Ante,  §  64-66. 

*  Ante,  §  773. 
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And  according  to  what  the  author  believes  to  be  sound  doc- 
trine,—  certainly  according  to  the  doctrines  prevailing  in  most 
of  our  other  States,^  and  even  in  New  York  by  a  late  decision 
rendered  not  in  the  highest  court,^  —  to  interpret  and  enforce 
the  statute  in  harmony  with  this  intent  would  violate  no  con- 
stitutional provision.  In  truth,  however,  the  highest  tribunal 
in  the  State  held,  at  an  early  period,  and  still  later  reaffirmed 
the  conclusion,  that  such  a  construction  would  violate  consti- 
tutional guarantees ; '  and  there  appears  to  be  no  sufficient 
ground  for  assuming  that  this  is  not  the  present  New  York 
doctrine. 

§  775.  "What  Property.  —  "The  property,  both  real  and  per- 
sonal, which  any  married  woman  now  owns,  as  her  sole  and 
separate  property  ;  that  which  comes  to  her  by  descent,  devise," 
bequest,  gift,  or  grant ;  that  which  she  acquires  by  her  trade, 
business,  labor,  or  services  carried  on  or  performed  on  her  sole 
or  separate  account ;  that  which  a  woman  married  in  this  State 
owns  at  the  time  of  her  marriage,  and  the  rents,  issues  and 
proceeds  of  all  such  property,  shall,  notwithstanding  her  mar- 
riage, be  and  remain  her  sole  and  separate  property,  and  may 
be  used,  collected,  and  invested  by  her  in  her  own  name,  and 
shall  not  be  subject  to  the  interference  or  control  of  her  hus- 
band, or  liable  for  his  debts,  except  such  debts  as  may  have 
been  contracted  for  the  support  of  herself  or  her  children,  by 
her  as  his  agent."  * 

§  776.  Aooumulationft  and  Increase.^  —  It  sufficiently  appears 
from  prior  discussions,®  that  the  accumulations  and  increase  of 
property  belong  to  the  owner  of  it,  though  the  statute  should 
be  silent  on  the  subject.  Moreover,  in  New  York,  the  statute 
expressly  reserves  to  the  wife  the  "  rents,  issues,  and  proceeds 
of  all  such  property  "  as  constitutes  her  separate  statutory  es- 
tate.^   Still  the  wife,  by  direct  gift  or  acquiescing  in  her  hus- 

1  Ante,  §  20-86,  38-45. 

*  Ante,  §  280.  *  Ante,  §  46. 

«  LawB  of  1860,  c.  90,  §  1. 

»  Ante,  §  94-98.  *  Ante,  §  50,  94  et  seq.,  632. 

'  Ante,  §  775. 
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band's  taking  to  his  own  use  the  issues  of  her  statutory  prop- 
erty, joq^J  make  them  his.^ 

§  777.  Curtesy .2  —  We  have  already  seen,^  that,  in  the  lan- 
guage of  Commissioner  Johnson,  ^^  after  sundry  conflicting 
decisions,  the  law  has  become  substantially  settled  "  in  this 
State  in  accordance  with  the  doctrine  generally  prevailing 
elsewhere  under  like  statutes ;  namely,  *^  that,  while  those  acts 
[of  1848  and  1849]  excluded  the  husband  during  [her]  life 
from  control  of,  or  interference  with,  his  wife's  separate  real 
and  personal  estate,  and  gave  to  her  alone  the  power  of  dispo- 
sition by  deed  or  will,  yet  they  left  the  husband  the  right  of 
curtesy  in  her  real  property  and  of  administration  for  his  own 
benefit  in  her  personalty,  in  so  much  as  remained  at  her  death 
undisposed  of  and  unbequeathed."  ^ 

§  778.  ConToyanoes.^ — We  have  already  seen,^  that  the 
wife  may  make  a  gift  of  personal  estate,  held  under  the  stat- 
ute, to  her  husband.  *'  A  married  woman  may  bargain,  sell, 
assign,  and  transfer  her  separate  personal  property."  ^  ^^  Any 
married  woman  possessed  of  real  estate  as  her  separate  prop- 
erty, may  bargain,  sell,  and  convey  such  property,  and  enter 
into  any  contract  in  reference  to  the  same,  with  the  like  effect 
in  all  respects  as  if  she  were  unmarried,  and  she  may  in  like 
manner  enter  into  such  covenant  or  covenants  for  title  as  are 
usual  in  conveyances  of  real  estate,  which  covenants  shall  be 
obligatory  to  bind  her  separate  property,  in  case  the  same  or 
any  of  them  be  broken."  ® 

^  Gage  V.  Daachy,  28  Barb.  622 ;  Cruger  v.  Cniger,  5  Barb.  225 ;  Back- 
ley  V.  Wells,  33  N.  Y.  518.  See  Hamilton  v.  Douglas,  46  N.  Y.  218 ; 
Ferris  v.  Brush,  1  Edw.  Cb.  672 ;  WhiuU  v,  Clark,  2  Edw.  Ch.  149 ;  Cra- 
ger  V.  Douglas,  4  Edw.  Gh.  433. 

*  Ante,  §  141-160.  •  Ante,  §  148. 

*  Hatfield  o.  Sneden,  64  N.  Y.  280,  287.  And  see,  besides  the  other 
cases  referred  to  in  ante,  f  148,  Ferguson  v.  Tweedy,  66  Barb*  168, 43  N.  Y. 
548 ;  Buckley  i^.  Buckley,  11  Barb.  43. 

»  Ante,  §  162-200. 

*  Ante,  §  776. 

*  Laws  of  1860,  c.  90,  §  2.    For  the  whole  section,  see  post,  §  780. 

*  lb.  §  3,  as  amended  by  Laws  of  1862,  §  172.    And  see,  as  to  the  sub- 
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§  779.  Ghargiiig  in  Bqvity.^  —  In  New  York,  as  in  most  of 
the  other  States,  the  power  of  the  wife  to  charge  in  equity  her 
separate  estate  depends  on  the  principles  of  the  unwritten  law, 
and  not  upon  express  statutory  provision.  And  it  has  been 
perhaps  more  discussed  in  this  State  than  any  other.  There 
was  a  time  when,  in  this  State,  the  case  of  Methodist  Church  v. 
Jaques,^  as  it  was  named  in  the  Court  of  Chancery  where  it  was 
decided  by  Kent,  Chancellor,  or  Jaques  v.  Methodist  Church,' 
as  it  was  named  in  the  Court  of  Errors,  where  the  decision  of 
the  chancellor  was  overruled,  was  the  leading  authority.  But 
that  decision  was  not  quite  satisfactory  to  the  Court  of  Appeals, 
sitting  under  the  new  constitution ;  and  so  this  tribunal  de* 
clined  to  follow  it,  and  thereby  installed  the  case  of  Yale  v. 
Dederer  ^  as  the  later  leading  authority.  This  case  and  those 
which  follow  it  admit,  that,  if  a  married  woman  procures  a 
credit  for  the  direct  benefit  of  her  separate  estate,  she  thereby 
charges  it  in  equity.  But  the  doctrine  is,  that,  in  other  cir- 
cumstances, in  order  for  her  thus  to  charge  it,  her  intention  to 
do  so  must  be  expressed  in  the  contract  itself.^  For  example, 
if  she  issues  her  promissory  note,  on  any  consideration  other 
than  a  benefit  to  her  separate  estate,  she  does  not  thereby 
charge  such  estate.^  An  intent  to  make  the  charge,  expressed 
in  form  however  simple,  is  suflScient  if  embodied  in  the  wife's 
original  undertaking.^  If  a  wife's  promissory  note  contains  a 
clause  charging  her  separate  estate,  that  does  not  impair  its 

ject  of  this  section,  Jay  v.  Long  Island  Railroad,  2  Daly,  401 ;  Kelly  v.  Mc- 
Carthy, 3  Brad.  7 ;  Malony  v.  Horan,  12  Abb.  Pr.  2C.  8.  289 ;  ante,  §*  199, 
and  the  cases  there  referred  to. 

>  Ante,  §  201-213.  '  Methodist  Church  o.  Jaqaes,  8  Johns.  Ch.  77. 

'  Jaques  v.  Methodist  Episcopal  Church,  17  Johns.  648. 

*  Yale  p.  Dederer,  18  K  Y.  266,  22  N.  Y.  460. 

*  Yale  V.  Dederer,  supra ;  White  v,  McNett,  83  N.  Y.  371 ;  Owen  v. 
Cawley,  36  N.  Y.  600 ;  Ballin  p.  Dillaye,  37  N.  Y.  36 ;  Fowler  v.  Seaman, 
40  N.  Y.  692 ;  Corn  Exchange  Ins.  Co.  v.  Babcock,  42  N.  Y.  613 ;  Freck- 
ling p.  RoUand,  33  N.  Y.  Superior,  499. 

*  Yale  p.  Dederer,  supra ;  Hansee  p.  De  Witt,  68  Barb.  63 ;  Bogert  p. 
Gulick,  66  Barb.  323,  46  How.  Pr.  386. 

'  Corn  Sxchange  Ins.  Co.  p.  Babcock,  aupra. 
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negotiability.^  This  doctrine,  which,  in  the  usnal  circum- 
Btances,  requires  an  express  undertaking  by  the  wife  to  bind 
her  estate  in  order  to  charge  it,  is  a  wide  departure  from  those 
principles  which,  in  law  and  in  morals,  are  generally  recognized 
alike  by  the  legal  and  the  non-professional  understanding.  If, 
when  a  woman  who  cannot  bind  her  person  at  law,  but  has  a 
separate  estate  and  no  other  means  of  payment,  enters  into  a 
formal  contract,  she  does  not  mean  that  payment  shall  be 
made  out  of  such  estate,  she  contemplates  a  gross  fraud.  The 
rule  of  morals  would  be,  that  she  should  be  made  to  suffer  for 
the  fraud  to  the  extent,  at  least,  of  having  so  much  of  her 
property  as  may  be  necessary  applied  to  the  payment  of  the 
debt.  The  rule  of  law  is  in  essence  the  same.  In  the  first 
place,  the  law  presumes  that  the  woman's  intention  was  honest, 
and  that  there  was  no  fraud ;  ^  and,  as  Lord  Coke  obseryes, 
*^  judges  ought  to  adjudge  according  to  the  con^mon  intend- 
ment of  law."  ^  In  other  words,  the  woman  should  be  ad- 
judged to  have  charged  her  separate  estate,  because  otherwise 
she  committed  a  fraud.  But  the  doctrine  goes  further  than 
this,  and  even  estops  a  party  to  set  up  her  own  fraud.^  Whether 
the  person  is  plaintiff  or  defendant  is  immaterial ;  ^^  for  no 
man  shall  set  up  his  own  iniquity  as  a  defence  any  more  than 
as  a  cause  of  action."^  On  principle,  then,  as  well  as  on 
various  authorities  elsewhere,  if  a  married  woman,  having  no 
power  to  bind  herself  personally,  but  baring  a  separate  estate, 
contracts  what  would  be  a  legal  obligation  if  she  were  not  under 

'  Loomis  V.  Rack,  14  Abb.  Pr.  n.  s.  385.  See,  for  further  cases  relating 
to  the  subject  of  this  section.  Vol.  I.  §  679 ;  also  Deck  v.  Johnson,  1  Abb. 
Ap.  Dec.  497 ;  Kelso  v.  Tabor,  52  Barb.  125 ;  Shorter  v.  Nelson,  4  Lans. 
114;  White  v.  Story,  43  Barb.  124;  Manchester  v.  Sabler,  47  Barb.  155; 
Isham  V.  Schafer,  60  Barb.  317;  Colvin  v.  Currier,  22  Barb.  371;  fiamett 
9.  Lichtenstein,  39  Barb.  194;  Ainsley  v.  Mead,  3  Lans.  116;  Corning  r. 
Lewis,  54  Barb.  51,  36  How.  Pr.  425;  Smith  9.  Allen,  1  Lans.  101 ;  Sexton 
V.  Fleet,  2  Hilton,  477. 

*  1  Chit.  PI.  221 ;  1  Greenl.  Ev.  §  35,  80. 

*  Co.  Lit.  7Sb.  «  2  Saund.  PI.  A  Et.  528. 

*  Lord  Mansfield  in  Montefiori  v.  Montefiori,  1  W.  BI.  363,  364.  And 
see  2  Bishop  Mar.  &  Div.  §  75. 
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coverture,  she  is  in  equity  conclusively  presumed  to  charge, 
and  she  does  charge,  her  separate  estate ;  because  otherwise 
the  transaction  would  be  a  fraud,  which  the  law  cannot  pre- 
sume.^ 

§  780.  Contract.^ —  We  have  seen  ^  in  what  broad  terms  the 
statutes  of  this  State  authorize  the  married  woman  to  convey 
her  statutory  property.  But,  in  respect  of  the  general  power 
of  contract,  the  statutes  are  less  broad.  The  Act  of  1848^  is 
entirely  silent  as  to  any  power  of  contract.  And  it  is  held 
not  to  take  away  the  wife's  common-law  disability.^  The  Act 
of  1860  is  not  thus  silent ;  consequently,  in  considering  the 
New  York  decisions,  we  should  distinguish  between  those  ren- 
dered under  the  latter  act  and  those  rendered  under  the  former. 
The  latter  act  provides  (we  shall  repeat  a  clause  already 
quoted  ^),  tliat  '^  a  married  woman  may  bargain,  sell,  assign, 
and  trausfer  her  separate  peraonal  property,  and  carry  on  any 
trade  or  business,  and  perform  any  labor  or  services  on  her 
sole  and  separate  account,  and  the  earnings  of  any  married 
womah,  from  her  trade,  business,  labor,  or  services,  shall  be 
her  sole  and  separate  property,  and  may  be  used  or  invested  by 
her  in  her  own  name."  ^  Certain  powers  of  express  contract 
are  implied  in  this  provision ;  ^  but,  as  to  any  thing  beyond, 
and  as  to  personal  property,  the  act  is  silent.  The  next  sec- 
tion of  the  act,  already  quoted  in  full  as  amended  by  the  Act 
of  1862,^  authorizes  the  woman  to  '^  enter  into  any  contract  in 
reference  to"  her  statutory  real  estate.  The  act  (as  thus 
amended)  closes  with  the  following  two  sections,  probably  not 

1  Vol.  I.  §  873 ;  Deering  v.  Boyle,  8  Kan.  525 ;  Wicks  v.  Mitchell,  9 
Kan.  80.    And  see  Todd  v.  Lee,  15  Wis.  365. 

•  Ante,  §  230-252.  »  Ante,  §  778. 

*  Ante,  §  778. 

*  Yale  V,  Dederer,  22  N.  Y.  450 ;  Barnett  v.  Lichtenstein,  39  Barb.  194 ; 
Draper  v.  Stouvenel,  35  N.  Y.  507 ;  Ogden  v,  Blydenburgh,  1  Hilton,  182 ; 
Baliin  v.  Dillaye,  37  N.  Y.  35.     See  Porter  o.  Mount,  41  Barb.  561. 

•  Ante,  §  778. 

'  Laws  of  1860,  c.  90,  §  2. 

*  Adams  v.  Honness,  62  Barb.  326 ;  Barton  v.  Beer,  35  Barb.  78. 

•  Ante,  §  778. 
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very  material  to  the  present  inquiry,  but  conBtituting  all  the 
act  not  already  quoted :  — 

"  Skct.  7.^  Any  married  woman  may,  while  married,  sue  and  be  sned  in 
all  matters  having  relation  to  her  sole  and  separate  property,  or  which  may 
hereafter  come  to  her  by  descent,  devise,  bequest,  purchase,  or  the  gift  or 
grant  of  any  person,  in  the  same  manner  as  if  she  were  sole ;  and  any  mar- 
ried woman  may  bring  and  maintain  an  action  in  her  own  name  for  damages, 
against  any  person  or  body  corporate,  for  any  injury  to  her  person  or  char- 
acter, the  same  as  if  she  were  sole;  and  the  money  received  upon  the  settle- 
ment of  any  such  action,  or  recovered  upon  a  judgment,  shall  be  her  sole 
and  separate  property.  In  case  it  shall  be  necessary,  in  the  prosecution  or 
defence  of  any  action  brought  by  or  against  a  married  woman,  to  enter  into 
any  bond  or  undertaking,  such  bond  or  undertaking  may  be  executed  by 
such  married  woman,  with  the  same  effect  in  all  respects  as  if  she  were  sole, 
and  in  case  the  said  bond  or  undertaking  shall  become  broken  or  forfeited 
the  same  may  be  enforced  against  her  separate  estate. 

**  Sect.  8.  No  bargain  or  contract  made  by  any  married  woman,  in  respect 
to  her  sole  and  separate  property,  or  any  property  which  may  hereafter  come 
to  her  by  descent,  devise,  bequest,  purchase,  or  the  gift  or 'grant  of  any 
person  (except  her  husband),  and  no  bargain  or  contract  entered  into  by 
any  married  woman  in  or  about  the  carrying  on  of  any  trade  or  business, 
under  any  statute  of  this  State,  shall  be  binding  upon  her  husband,  or  ren- 
der him  or  his  property  in  any  way  liable  therefor.** 

The  Act  of  1862  adds  the  following :  — 

*'  Sect.  5.  In  an  action  brought  or  defended  by  any  married  woman  in 
her  name,  her  husband  shall  not,  neither  shall  his  property,  be  liable  for  the 
costs  thereof  or  the  recovery  therein.  In  an  action  brought  by  her  for  an 
injury  to  her  person,  character,  or  property,  if  judgment  shall  pass  against 
her  for  costs,  the  court  in  which  the  action  is  pending  shall  have  jurisdiction 
to  enforce  payment  of  such  judgment  out  of  her  separate  estate,  though  the 
•um  recovered  be  less  than  one  hundred  .dollars." 

'*  Sect.  7.  A  married  woman  may  be  sued  in  any  of  the  courts  in  this 
State,  and  whenever  a  judgment  shall  be  recovered  against  a  married  woman 
the  same  may  be  enforced  by  execution  against  her  sole  and  separate  estate 
in  the  same  manner  as  if  she  were  sole.*' 

§  781.  Cootiniied.  —  The  Btatutes  are  given  thus  at  large  to 
enable  tbe  reader  the  better  to  comprehend  the  numerous  New 

>  The  intermediate  sections  of  this  Act  of  1860  were  repealed  by  the  Act 
of  1862. 
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York  decisions.  But  the  subject  of  the  Tvife's  powwr  of  con- 
tract has  already  been  fully  considered  in  this  volume,^  and  it 
is  proposed  here  merely  to  add  some  references  to  New  York 
cases.^ 

§  782.  Torts  of  Bffaxried  Women.^ —  In  a  former  chapter,  we 
saw,  that,  in  New  York,  according  to  the  statutes  which  were 
before  the  author  when  he  wrote  the  chapter,  and  before  the 
New  York  judges  at  the  time  of  pronouncing  the  decisions 
there  referred  to,  the  husband  is  still,  as  at  common  law, 
jointly  liable  with  his  wife  for  torts  not  relating  to  the  separate 
estate,  committed  by  her  during  the  coverture ;  she  not  being 
suable  for  such  torts  alone.^  But  the  seventh  section  of  the 
Act  of  1862,  already  quoted,'^  presents  a  question  which  the 
author  cannot  discover  to  have  been  considered  in '  any  case, 
by  judge  or  by  counsel,  and  not  brought  to  his  attention  while 
writing  the  preceding  chapter.  The  section  is :  ^^  A  married 
woman  ma^  be  sued  in  any  of  the  courts  of  this  State,  and 
whenever  a  judgment  shall  be  recovered  against  a  married 
woman  the  same  may  be  enforced  by  execution  against  her 
sole  and  separate  estate  in  the  same  manner  as  if  she  were 
sole."  ^  Does  this  mean  that  the  woman  may  be  sued  separate 
from  her  husband  ?  By  the  Code  of  Procedure,  as  amended  in 
1851  and  1857,  and  existing  at  the  time  when  this  statute  was 
enacted :  '*  When  any  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except  that,  1,  When  the  action  con- 
cerns her  separate  property,  she  may  sue  alone ;  2,  When  the 
action  is  between  herself  and  her  husband,  she  may  sue  or  be 
sued  alone.    And  in  no  case  need  she  prosecute  or  defend  by 

• 

>  Ante,  §  230-262. 

*  Embuty  v,  Connor,  8  Comst.  511, 521 ;  Palmer  v.  DaTiB,  28  N.  Y.  242 ; 
Hamilton  v.  Douglas,  46  N.  Y.  218 ;  Hinckley  v.  Smith,  51  N.  Y.  21 ;  Hier 
«.  Staples,  51  N.  Y.  136 ;  Newbery  v.  Garland,  31  Barb.  121 ;  Kolls  9.  De 
Leyer,  41  Barb.  208 ;  Sigel  v.  Johns,  58  Barb.  620 ;  Williams  v.  Christie, 
4  Duer,  29 ;  Scadder  v.  Gori,  3  Rob.  N.  Y.  661 ;  Coakley  «.  Chamberlain, 
1  Sweeny,  676,  8  Abb.  Pr.  k.  s.  37,  38  How.  Pr.  483 ;  Robinson  v:  Riyers, 
9  Abb.  Pr.  N.  s.  144 ;  PhiUips  v.  Wicks,  14  Abb.  Pr.  k.  s.  380. 

*  Ante,  §  253-269.  «  Ante,  §  268,  269. 

»  Ante,  §  780.  •  Laws  of  1862,  c.  172,  §  7. 
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a  guardian  or  next  friend."  ^  Now,  this  rule  of  the  Code  was 
expressly  changed  by  the  Married-women  Act  of  1860,  §  7, 
as  to  suits  for  torts  inflicted  on  the  wife,  she  being  in  terms 
authorized  to  '*  bring  and  maintain  "  such  suits  *'  in  her  own 
name."  And  the  courts  have  recognized  this  change.^  Then, 
on  principle,  when  the  statute  of  1862  provides  that  ^^  a  mar- 
ried woman  may  be  sued  in  any  of  the  courts  in  this  State," 
the  meaning  would  seem  to  be,  that  she  may  be  sued  alone. 
Full  provision  had  before  been  made  for  her  being  sued  jointly 
with  her  husband ;  and,  if  this  clause  does  not  mean  that 
hereafter  she  may  be  sued  alone  in  those  cases  in  which  before 
she  could  not  be,  it  means  nothing.  Still,  to  a  New  York  law- 
yer, the  contrary  may  be  plain.®  If  the  wife  "  may  "  be  sued 
alone  for  her  tort,  it  would  seem  to  follow  that  she  must  be, 
and  that  the  husband  is  no  longer  liable.^ 

§  783.  Torts  to  BCaxrled  Women.^  —  As  observed  in  the  last 
section,  the  statute  has  provided,  that  ^*  any  married  woman 
may  bring  and  maintain  an  action  in  her  own  name  for  dam- 
ages, against  any  person  or  body  corporate,  for  any  injury  to 
her  person  or  character,  the  same  as  if  she  were  sole  ;  and  the 
money  received  upon  the  settlement  of  any  such  action,  or  re- 
covered upon  a  judgment,  shall  be  her  sole  and  separate  prop- 
erty." ^  Still,  under  this  statute,  a  married  woman  cannot  sue 
her  husband  for  a  tort  which  he  has  committed  against  her.^ 

§  784.  Wife's  Ante-nuptial  Debts.®  —  In  1858  it  was  provided 

1  Code,  §  114;  Voor.  Code,  ed.  of  1870,  p.  100. 

*  Ante.  §  280. 

'  I  copy  the  following  from  Townflhend^s  notes  to  Voorfaies^s  Code,  at 
the  place  already  cited.  *'  In  an  action  for  a  tort  by  the  wife,  the  hasband 
should  be  joined.  Matthews  v.  Fiestel,  2  £.  D.  Smith,  90 }  Malone  v.  Stel- 
well,  15  Abb.  Pr.  421 ;  Flanagan  v.  Tinen,  58  Barb.  587 ;  and  see  Rowing 
9.  Manly,  2  Abb.  Pr.  n.  s.  877.^*  To  the  like  effect  are  dicta  in  cases  referred 
to  ante,  §  268.  But  I  do  not  discover  that  the  effect  of  the  act  of  1862,  as 
copied  into  my  text,  was  considered  or  thought  of  in  any  of  these  cases. 

*  Ante,  §  255,  266,  268. 
»  Ante,  §  270-281. 

*  Laws  of  1860,  c.  90,  §  7,  as  amended  by  Laws  of  1862,  c.  172 ;  ante, 
§  780;  Ball  v.  Bullard,  52  Barb.  141. 

'  Ante,  §  377.  *  Ante,  §  808-325. 
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as^  follows :  "  §  1.  An  action  may  be  maintained  against  the 
husband  and  wife  jointly,  for  any  debt  of  the  wife  contracted 
before  marriage,  but  the  execution  on  any  judgment  in  such 
action  shall  issue  against,  and  such  judgment  shall  bind  the 
separate  estate  and  property  of,  the  wife  only,  and  not  that  of 
the  husband.  §  2.  Any  husband  who  may  hereafter  acquire 
the  separate  property  of  his  wife,  or  any  portion  thereof,  by 
any  ante-nuptial  contract,  or  otherwise,  shall  be  liable  for  the 
debts  of  his  wife  contracted  before  marriage,  to  the  extent 
only  of  the  property  so  acquired,  as  if  this  act  had  not  been 
passed."  ^ 

§  785.  ConolnBion.  —  It  would  be  pleasant  to  bring  under 
review  some  other  heads  of  the  law,  and  see  how  the  several 
questions  stand  in  New  York.  But  already  the  principal  stat- 
utes have  been  given,  and  the  discussion  must  hero  close. 

North  Carolina. 

§  786.  Conatitutlonal  Provision.  — The  constitution  of  March 
16, 1868,  has  the  following :  "  The  real  and  personal  property 
of  any  female  in  this  State,  acquired  before  marriage,  and  all 
property,  real  and  personal,  to  which  she  may  after  marriage 
become  in  any  manner  entitled,  shall  be  and  remain  the  sole 
and  separate  estate  and  property  of  such  female,  and  shall  not 
be  liable  for  a,ny  debts,  obligations,  or  engagements  of  her 
husband,  and  may  be  devised  or  bequeathed,  and,  with  the 
written  assent  of  her  husband,  conveyed  by  her  as  if  she  were 
unmarried.*'^ 

§  787.  History  of  Ziegislation. —  This  provision  of  the  consti- 
tution  was  essentially  new  in  the  law.  In  1849  a  statute  was 
passed  exempting  from  sale  by  the  husband  without  the  wife's 
consent,  and  exempting  from  seizure  by  his  creditors,^  his  life- 
estate  in  her  lands;  but  not  reserving  it  to  her  as  separate 
property.^    It  has,  however,  been  held,  that,  since  this  statute 

'  Laws  of  1S53,  c.  576 ;  Berley  v,  Rampacher,  5  Duer,  183. 
•    •  Const,  of  1868,  art.  10,  §  6.  »  Ante,  §  107-109. 

«  Act  of  Jan.  29,  1849. 

555 


§  790  STATUTORY  MODIFICATIONS.  [Bk.  IH. 

was  padsed,  the  husband  may  lawfully  surrender  his  life-estate, 
and  let  it  merge  in  the  wife's  reversion  ;  and,  if  the  two  join 
in  a  deed  conveying  it  away,  she,  with  his  permission,  may  take 
the  proceeds  as  separate  estate.^  Plainly,  as  creditors  could 
not  appropriate  this  property,  they  cannot  complain  of  any 
thing  he  may  do  with  it.  This  statute  was  in  substance,  not 
in  exact  terms,  transferred  to  the  Code  of  1855.^  There  were 
some  other  provisions,  but  from  this  statute  the  reader  has  a 
general  idea  of  the  condition  of  the  law  at  the  time  when  the 
constitution  of  1868  was  adopted.  It  is  well  known  that,  in 
our. constitutions,  there  are  often  clauses  in  such  terms,  or 
such  in  the  nature  of  their  provisions,  that  they  do  not  practi- 
cally operate  as  laws  until  a  legislative  act  gives  them  effect. 
But  probably  no  legal  person  will  deem  that  the  clause  quoted 
In  our  last  section  is  one  of  these.  Plainly  it  became  opera- 
tive as  law  —  as  supreme  law  —  the  instant  the  constitution 
was  ratified. 

§  788.  What  TroTpertj.^ — This  will  appear  from  the  consti- 
tutional provision  already  quoted,  and  something  as  to  the 
interpretation  of  the  terms  may  be  gathered  from  our  chapter 
referred  to  in  the  note. 

§  789.  Aoonmnlatioiui  and  Increase.^  —  ^'  The  savings  from 
the  income  of  the  separate  estate  of  the  wife  are  her  separate 
property.  But  no  husband  who,  during  tlie  coverture  (the  wife 
not  being  a  freeholder  under  this  act),  has  received  without 
objection  from  his  wife  the  income  of  her  separate  estate,  shall 
be  liable  to  account  for  such  receipt,  for  any  greater  time  than 
the  next  year  preceding  the  date  of  a  summons  issued  against 
him  in  an  action  for  such  income,  or  next  preceding  her 
death."  * 

§  790.  Curtesy.^ — The  statute  expressly  gives  to  the  husband 

1  Teagae  v.  Downs,  69  N.  C.  280.  And  see  Williams  v.  Green,  68  N.  G. 
183. 

s  Bey.  Code  of  1855,  c.  56,  §  1 ;  BatUe^s  Bevisal  of  1873,  c.  69,  §  33. 
»  Ante,  §  74-93.  *  Ante,  §  94-98. 

*  Act  of  Feb.  12,  1872 ;  BatUe's  Reyisal  of  1873,  c  69,  §  29. 

•  Ante,  §  141-150. 
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the  curtesy  consummate  in  the  wife's  lands.^  A  question  may 
arise,  whether  or  not  this  provision  is  consistent  with  the  con- 
stitution.^ It  would  be  easy  to  imagine  such  a  change  in  the 
words  of  the  constitution  as  to  render  this  provision  repugnant 
to  it ;  but,  taking  the  words  as  they  are,  and  considering  the 
principles  disclosed  in  our  previous  discussions,^  it  seems  to 
the  writer  that  the  curtesy  consummate,  to  take  effect  after 
the  wife's  death,  and  this  constitutional  clause  may  stand 
together,  in  cases  where  the  wife  dies  without  making  her  will. 
Indeed,  according  to  the  doctrine  generally  prevailing,  a  statute 
in  the  terms  of  this  constitutional  provision  would  not  take 
away  the  common-law  curtesy  in  these  circumstances.  If  ttie 
wife  makes  a  devise  of  her  lands,  that  presents,  as  we  shall  by 
and  by  see,^  a  different  question.  But  to  give  the  husband  a 
life-estate  in  lands  of  which  his  wife  shall  die  intestate  is 
merely  to  make  a  partial  regulation  as  to  their  descent,  —  a 
thing  probably  not  contrary  to  any  constitutional  restrictions 
known  among  us. 

§  791.  Conveyanoes.^ — It  will  be  observed  that  the  consti- 
tution gives  the  right  to  convey  her  separate  estate  only  ^*  with 
the  written  assent  of  her  husband."  ^  Doubtless  it  would  be 
competent  for  the  legislature  to  increase  this  power  of  con- 
veyance, but  not  to  decrease  it ;  for  legislation  may  confer 
rights  not  given  by  the  constitution,  but  not  take  away  those 
which  are  given.  And  there  are  some  statutory  provisions 
regulating  conveyances  of  the  separate  estate. 

§  792.  Chargiiig  In  Bquity.^  —  The  North  Carolina  statutes 
contain  a  provision  on  this  subject  not  common  in  our  States : 
^'  No  woman  during  her  coverture  shall  be  capable  of  making 
any  contract  to  affect  her  real  or  personal  estate,  except  for 
her  necessary  personal  expenses,  or  for  the  support  of  the 
family,  or  such  as  may  be  necessary  in  order  to  pay  her 
debts  existing  before  marriage,  without  the  written  consent 

^  Act  of  Feb.  12,  1872 ;  Battle's  Revisal  of  1873,  c.  69,  §  80,  81. 

*  Ante,  !  786.  '  Ante,  §  141-150,  746,  777. 
«  Post,  §  795.  *  Ante,  §  162-200. 

•  Ante,  §  786.  ^  Ante,  §  201-213. 
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of  her  husband,  unless  she  be  a  free  trader,  as  herehiafter 
allowed."  * 

§  793.  "Wife's  Ante-nuptial  Debts.^  —  *'  No  man  by  marriage 
shall  incur  any  liability  for  any  debts  owing,  or  contracts  made, 
or  for  wrongs  done  by  his  wife  before  the  marriage."  It  is 
also  provided,  that  the  woman  shall  remain  liable  after  the 
marriage.* 

§  794.  Free  Tkuder.^  — "  Every  married  woman  of  the  age 
of  twenty-one  years  or  upwards,  with  the  consent  of  her  hus- 
band, may  become  a  free  trader  in  the  manner  following." 
The  .method  is  then  particularly  set  out.^ 

§  795.  DispoBition  by  'wm.®  —  "  Every  married  woman  shall 
have  power  to  devise  and  bequeath  her  real  and  personal  estate, 
as  if  she  were  a /erne  iole  ;  and  her  will  shall  be  proved  as  is 
required  of  other  wills :  Provided^  neverthelessy  That  no  will 
made  by  any  married  woman  shall  be  held  to  deprive  her  hus- 
band, surviving,  of  his  estate  in  her  real  property,  as  tenant 
by  the  curtesy."  ^  The  right"  of  the  married  woman  to  dispose 
of  her  property  by  will  is  conferred  by  the  constitution ;  it 
"  may  be  devised  or  bequeathed  ...  by  her  as  if  she  were 
unmarried."®-  Now,  if  B.feme  sole  owns  land,  she  can  by  will 
dispose  of  the  whole  of  it ;  so  that,  when  she  dies,  no  person 
not  her  devisee  shall  have  a  life-estate  therein.  Then,  if  she 
marries,  and  makes  her  will,  does  she  devise  the  land  '^  as  if 
she  were  unmarried "  ^  unless  the  effect  of  the  devise  is  to 
oust  her  husband  of  curtesy  consummate  ?  It  is  difficult  to 
avoid  the  conclusion,  that  so  much  of  this  statute  as  undertakes 
to  limit  the  effect  of  the  wife's  will,  and  give  an  estate  to  the 

1  Act  of  Feb.  12,  1872 ;  Battle's  Revisal  of  1873»  c.  69»  §  17. 

«  Ante,  §  308-325. 

'  Act  of  Feb.  12,  1872 ;  Battle's  Reyisal,  c  69,  §  13,  U. 

*  Ante,  §  628-682. 

'  Act  of  Feb.  12,  1872,  in  force  from  July  1,  1872;  Battle's  Revisal  of 
1873,  c.  69,  §  18-24.  See,  for  the  unwritten  law,  McKinnon  v.  McDonald, 
4  Jones  £q.  1. 

•  Ante,  §  633-^60. 

^  Act  of  Feb.  12,  1872;  Battlers  Revisal  of  1873,  c  69,  §  31. 
s  Ante,  §  786.  *  Ante,  §  182,  183,  199. 

558 


Ch.  XLVI]  OREGON.  §  797 

husband  after  her  death  contrary  to  the  terms  of  her  devise, 
is  void  as  being  in  conflict  with  the  constitution. 

Ohio. 

§  796.  In  Gtoneral.  — The  author,  on  looking  over  the  statutes 
and  decisions  of  Ohio,  comes  to  the  conclusion,  that,  though  it 
would  be  interesting  to  set  them  out  in  full,  and  not  without 
profit,  it  is,  on  the  whole,  necessary  to  omit  them  ;  since  to  do 
a  little  to  them  would  be  of  slight  service,  and  to  do  much  he 
has  not  room.  The  scope  of  the  present  laws  may  be  gathered  * 
from  the  following:  "Any  personal  property,  including  rights  in 
action,  belonging  to  any  woman  at  her  marriage,  or  which  Inay 
have  come  to  her  during  coverture  by  gift,  bequest,  or  inheri- 
tance,  or  by  purchase  with  her  separate  money  or  means,  or  be 
due  as  the  wages  of  her  separate  labor,  or  have  grown  out  of 
any  violation  of  her  personal  rights,  shall,  together  with  all  in- 
come, increase,  and  profits  thereof,  be  and  remain  her  separate 
property  and  under  her  sole  control,  and  shall  not  be  liable  to 
'  be  taicen  by  any  process  of  law  for  the  debts  of  her  husband. 
This  act  shall  not  aiOfect  the  title  of  any  husband  to  any  personal 
property  reduced  to  his  possession  with  the  express  assent  of 
his  wife ;  provided,  that  said  personal  property  shall  not  be 
deemed  to  have  been  reduced  to  possession  by  the  husband  by 
his  use,  occupancy,  care,  or  protection  thereof,  but  the  same 
shall  remain  her  separate  property,  unless  by  the  terms  of  said 
assent  full  authority  shall  have  been  given  by  the  wife  to  the' 
husband  to  sell,  encumber,  or  otherwise  dispose  of  the  same  for 
his  own  use  and  benefit."  ^ 

Oreffon. 

§  797.  Constitational  Provision.  — "  The  property  and  pe- 
cuniary rights  of  every  married  woman  at  the  time  of  mar- 
riage, or  afterward  acquired  by  gift,  devise,  or  inheritance, 
shall  not  be  subject  to  the  debts  or  contracts  of  the  husband ; 

>  Act  of  March  80,  1871,  §  1  (Laws  of  1871,  p.  48),  amending  §  2  of  the 
Act  of  April  8,  1861. 
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and  laws  shall  be  passed  providing  for  the  registration  of  the 
wife's  separate  property,"  * 

§  798.  In  General.  —  According  to  principles  ali-eady  ex- 
plained,' the  effect  of  the  foregoing  provision  of  the  constitu- 
tion is  to  exempt  from  levy  by  the  husband's  creditors,  and, 
perhaps  from  his  power  of  sale,  the  property  which  he  receives 
through  his  wife,  not  to  reserve  it  to  her  as  separate  estate. 
Yet  the  view  taken  of  it  by  the  Oregon  court  seems  to  be  quite 
different.'  However  this  may  be,  the  statutes  very  distinctly 
make  this  property  separate  estate  in  the  wife.  Moreover, 
they  reserve  to  her,  as  separate  estate,  the  fruits  of  her  own 
labor.* 

Pennst/lvania. 

§  799.  History  of  LeglBlation.  —  The  legislation  on  this  sub- 
ject has  not  fluctuated  as  much  in  Pennsylvania  as  in  most  of 
the  other  States.  By  an  act  passed  April  11, 1848,  a  separate 
legal  estate  was  created  in  the  wife  in  her  ante-nuptial  and 
post-nuptial  property  and  acquisitions,  and  various  details  were 
provided.  By  subsequent  enactments,  these  details  have  been 
somewhat  amended  ;  but,  in  its  substantial  provisions,  this  Act 
of  1848  remains  unaltered  to  the  present  day. 

§  800.  What  Property.*  —  "  Every  species  and  description  of 
property,  whether  consisting  of  real,  personal,  or  mixed,  which 
may  be  owned  by  or  belong;to  any  single  woman,  shall  continue 
to  be  the  property  of  such  woman,  as  fully  after  her  marriage 
as  before ;  and  all  such  property  of  whatever  name  or  kind, 
which  shall  accrue  to  any  married  woman  during  coverture,  by 
will,  descent,  deed  of  conveyance,  or  otherwise,  shall  be  owned, 
used,  and  enjoyed  by  such  married  woman  as  her  own  separate 
property ;  and  the  said  property,  whether  owned  by  her  before 

1  Const,  of  1867,  art.  15.  §  6. 

•  Ante,  §  107-109,  696,  697,  660,  787. 

'  Brummet  v.  Weayer,  2  Oregon,  168,  178.  ^ 

«  Gen.  StaU.  of  1846-64,  p.  786 ;  Stats,  of  1872,  p.  28.  And  see  Starr 
V.  Hamilton,  Deady,  268 ;  Dick  v.  Hamilton,  Deadjr,  822 ;  Lamb  o.  Starr, 
Deady,  447. 

»  Ante,  §  74-93. 
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marriage,  or  which  shall  accrue  to  her  afterwards,  shall  not  bo 
subject  to  levy  and  execution  for  the  debts  or  liabilities  of  her 
husband."  ^  The  meaning  of  this  provision,  and  its  applica- 
tion in  various  circumstances,  will  appear  in  our  discussions  in 
the  earlier  part  of  this  volume.^  In  a  late  case  it  was  held, 
that  a  married  woman  agreeing  to  pay  the  debt  of  another, 
may  accept  the  verbal  assignment  of  a  bond  as  collateral 
security ;  and  Agnew,  J.,  observed  :  "  While  the  contracts  of 
a  married  woman  cannot  be  enforced  against  her  if  she  dis- 
sents, it  does  not  follow  that  rights  of  property  acquired  by 
her  on  the  faith  of  her  promise  which  she  performs  voluntarily 
can  be  struck  down  by  the  creditor  of  the  person  who  has  ceded 
his  property  to  her  on  an  honest  contract.  Clearly  her  title  is 
not  void  if  she  pays  or  fulfils  the  consideration  she  has  prom- 
ised." ^  Under  this  form  of  statute,  damages  for  a  tort  to  the 
person  of  the  wife  are  her  separate  property  ;  *  and  it  has  been 
held  that  the  recovery  of  a  judgment  in  the  joint  names  of 
husband  and  wife  does  not  so  reduce  the  claim  to  his  possession 
as  to  render  it  liable  for  his  debts.^ 

§  801.  Ctirt«8y.«  —  The  Act  of  1848  provided  that  "  noth- 
ing  contained  in  this  act  shall  be  deemed  or  taken  to  deprive 
the  husband  of  his  right  as  tenant  by  curtesy."  ^  "  The  true 
intent  and  meaning "  of  this  was  afterward  declared  to  be, 
^'  that  the  real  estate  of  any  married  woman  in  this  common- 
wealth shall  not  be  subject  to  execution  for  any  debt  against 
her  husband,  on  account  of  any  interest  he  may  have  or  may 
have  had  therein  as  tenant  by  the  curtesy ;  but  the  same  shall 
be  exempt  from  levy  and  sale  for  such  debt  during  the  life 
of  the  said  wife."  ®    Probably  this  Act  of  1848  did  not  need 

*  Act  of  April  11,  1848,  §  6.  This  Act  of  1848  is  not  repealed  by  the 
Act  of  1855.    Cleaver  v.  Scheetz,  20  Smith,  Pa.  496. 

*  Ante,  §  74-93. 

»  Walker  v,  Coover,  15  Smith,  Pa.  480,  432. 

*  Ante,  §  7C,  77. 

*  Jeancs  v.  Davis,  3  Pa.  Law  Jour.  Rep.  60.  See  Tibbs  v.  Brown,  2 
Grant,  Pa.  39 ;  Rangier  v.  Hummel,  1  Wright,  Pa.  130. 

*  Ante,  §  141-150.  '  Act  of  April  11,  1848,  §  10. 
«  Act  of  April  22,  1850,  §  20. 
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this  explanation  ;  and,  whether  with  or  without  the  explanatory 
provision,  the  meaning  is,  that  the  wife's  land  shall  be  her 
sole  and  separate  estate,  and  no  interest  in  it  shall  vest  in  the 
husband,  while  she  lives,  but  on  her  death,  he  may  have  the 
common -law  curtesy,  if  he  is  entitled  to  it  under  the  rules  of 
the  common  law.^  ^'  No  judgment  obtained  against  the  hus- 
band of  any  married  woman,  before  or  during  marriage,  shall 
bind  or  be  a  lien  upon  her  real  estate,  or  upon  any  interest  the 
husband  may  be  entitled  to  therein  as  tenant  by  the  curtesy."  ^ 
§802.  Conveyances.^  —  "Nor  shall  such  property  be  sold, 
conveyed,  mortgaged,  transferred,  or  in  any  manner  incum- 
bered by  her  husband,  without  her  written  consent  first  had 
and  obtained,  and  duly  acknowledged  [if  it  is  real  estate]  be- 
fore one  of  the  judges  of  the  courts  of  common  pleas  of  this 
Commonwealth  [or,  if  it  is  personal  estate,  either  before  such 
judge  or  before  any  alderman,  justice  of  the  peace,  notary  pub- 
lic, or  other  officer  authorized  to  take  acknowledgments  in  this 
Commonwealth],  that  such  consent  was  not  the  result  of  coer- 
cion on  the  part  of  her  said  husband,  but  that  the  same  was 
voluntarily  given  and  of  her  own  free  will."  *  In  1856  it  was 
declared,  that  so  much  of  the  Act  of  1848  "  as  requires  the 
consent  of  a  married  woman  to  be  first  had  and  obtained,  or 
the  acknowledgment  of  her  deed  or  mortgaged,  when  convey- 
ing her  own  real  .estate,  to  be  made  differently  from  that  which 
she  is  authorized  to  make  when  she  joins  her  husband  in  con- 
veying his  real  estate,  to  bar  her  right  of  dower  therein,  is 
hereby  repealed ;  and  all  deeds  or  mortgages  of  any  married 
woman  heretofore  acknowledged  jointly  with  her  husband,  so 
as  to  bar  her.  right  of  dower  or  interest  in  her  husband's  lands, 
shall  be  eiOfectual  and  valid  to  debar  her  in  respect  to  her  own 

^  Sharpless  v.  West  Chester,  I  Grant,  Pa.  257 ;  Curry  o.  Bott,  3  Smith, 
Fa.  400 ;  Johnson  v,  Fritz,  8  Wright,  Pa.  449 ;  Gamble's  Estate,  1  Par- 
sons, 489. 

«  Act  of  April  1,  1863,  §  1. 

»  Ante,  §  162-200. 

*  Act  of  April  11,  1848,  §  6.  The  parts  in  brackets  indicate  the  effect  of 
the  amendatory  act  of  May  14,  1874,  Laws  of  1874,  p.  168. 
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real  estate."  ^  **  It  shall  and  may  be  lawful  for  any  married 
woman,  owning  any  share  or  shares  of  the  capital  stock  of  any 
railroad  company,  to  sell  and  transfer  the  same,  with  the  like 
effect  as  if  she  were  unmarried."  ^  <^  It  shall  and  may  be 
lawful  for  any  married  woman  owning  any  of  the  loans  of  this 
Commonwealth  or  of  the  city  of  Philadelphia,  or  any  of  the 
loans  or  share  or  shares  of  the  capital  stock  of  any  corporation 
created  by  or  under  the  laws  of  this  Commonwealth,  to  sell 
and  transfer  the  same,  with  the  like  effect  as  if  she  were  un- 
married."* "The  board  of  trustees  of  any  bank  in  this 
Commonwealth  shall  have  full  power,  at  their  discretion,  to 
pay  on  application  the  check,  proper  receipt,  or  order  of  any 
minor  or  married  woman,  such  money,  or  any  part  thereof,  as 
he  or  she  may  have  deposited  to  his  or  her  credit,  or  any  inter- 
est or  dividend  accruing  thereon,  without  the  assent  or  appro- 
bation of  the  parent  or  guardian  of  such  minor,  or  the  husband 
of  such  married  woman,  as  the  case  may  be  ;  and  it  shall  not 
be  lawful  for  the  parent  or  guardian  of  such  minor,  or  the  hus- 
band or  creditors  of  the  husband  of  such  married  woman,  to 
attach  or  in  any  manner  interfere  with  any  deposit,  interest,  or 
dividend  thereoa  to  such  minor  or  married  woman."  * 

§  803.  Continiied.  —  These  statutes,  in  connection  with  our 
previous  discussion,^  leave  plain  the  question  of  conveyances 
of  the  wife's  statutory  real  estate.  As  to  personal  estate,  the 
reader  will  observe  that  the  foregoing  provisions  contain  no 
negative  on  the  wife's  power  to  convey  it,  while  still  they 
clearly  imply  that  the  makers  of  the  law  deemed  her  to  be 
destitute  of  any  power  of  conveyance  except  such  as  they 
expressly  conferred.  In  England,  and  in  most  of  our  other 
States,  the  rule  governing  equitable  personal  property  is,  that, 
if  the  instrument  of  settlement  simply  makes  it  the  wife's 
separate  estate,  and  is  silent  on  the  subject  of  her  control  over 

1  Act  of  April  11,  1856,  §  1.     And  see  Act  of  April  22,  1868,  §  1. 

*  Act  of  June  2,  1871,  §  1. 

'  Act  of  March  18,  1875,  amending  the  Act  of  April  1,  1874. 

*  Act  of  May  15,  1874. 

*  Ante,  §  197  and  notes. 
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it,  she  can  as  freely  convey  it  as  though  she  were  B,feme  sole.^ 
But  in  Pennsylvania,  this  doctrine  does  not  prevail ;  on  the 
other  hand,  the  wife  is  deemed  to  have  only  the  power  of  dis- 
position which  is  expressed  or  necessarily  implied  in  the 
instrument  creating  tlie  separate  estate.'  Now,  in  reason, 
property  given  a  married  woman  by  a  statute  is  the  same  as 
property  given  her  by  any  other  written  instrument,  in  respect 
of  her  power  over  it.^  Hence  she  can  make  no  conveyance  of 
it  except  under  the  specific  statutory  authority.  And  so  the 
Pennsylvania  courts  hold  as  a  general  rule ;  but,  as  we  have 
seen,*  the  rule  is  made  more  or  less  to  bend,  precisely  how 
much  it  is  impossible  any  writer  should  say.^  In  considering 
this  question,  in  the  light  of  the  adjudications,  the  following 
in  addition  to  the  provisions  copied  into  the  last  section  should 
be  taken  into  the  account:  '^  It  shall  and  may  be  lawful  for 
married  women  to  loan  to  their  husbands  moneys,  being  of  the 
separate  estate  of  the  wife,  and  to  take  in  security  therefor  a 
judgment  or  mortgage  against  the  estate  of  the  husband,  in 
the  name  of  a  third  person,  who  shall  act  as  trustee  for  such 
married  woman  ;  and  any  such  security  heretofore  or  hereafter 
taken  bonafide^  to  secure  such  loan  or  moneys  received  by  the 
husband  from  the  proceeds  of  the  real  or  personal  estate  of  the 
wife,  shall  be  as  good  and  valid  in  law  against  the  estate  of 
the  husband  as  though  the  same  had  been  invested  by  a  trustee 
appointed  by  the  court."  ^ 

§  804.  Torts  of  Married  "Women.^  —  *'*'  Nothing  in  this  act 
shall  be  construed  to  protect  the  property  of  any  such  married 
woman  from  ....  levy  and  execution  on  any  judgment  that 
may  be  recovered  a^inst  a  husband  for  the  torts  of  the  wife ; 
and,  in  such  cases,  execution  shall  be  first  had  against  the 
property  of  the  wife."  ® 

1  Ante,  §  166. 

*  Vol.  I.  §  869,  note ;  ante,  §  166  and  note. 

»  Ante,  §  174.  *  Ante,  §  177. 

*  And  see  ante,  §  633. 

*  Act  of  April  16,  1861,  §  22. 
'  Ante,  §  268-269. 

*»  Act  of  April  11,  1848,  §  6. 
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§805.  "Wife's  Ante-nuptial  Debts  ^  —  Contract.^  —  "Her  said 
husband  shall  not  be  liable  for  the  debts  of  the  wife  contracted 
before  marriage :  Provided,  That  nothing  in  this  act  shall  be 
construed  to  protect  the  property  of  any  such  married  woman 
from  liability  for  debts  contracted  by  herself  or  in  her  name 
by  any  person  authorized  so  to  do."  ^  Mr.  Brightly,  in  a  note 
to  his  Purdon's  Digest,*  says  of  this  proviso,  that  it  "  refers  to 
de\)ts  contracted  by  her  before  marriage,  for  liability  for  which 
the  husband  is  exempted  by  the  preceding  "  clause.^  It  will  be 
observed,  that  the  terms  of  this  proviso  are  negative,  not  pur- 
porting to  confer  any  new  power,  liability,  or  exemption,  but 
only  introduced  to  anticipate  and  avoid  a  possible  construction 
of  other  parts  of  the  act.  Hence,  properly,  looking  at  the 
question  as  one  of  principle,  they  apply  affirmatively  neither  to 
ante-nuptial  nor  post-nuptial  contracts  of  the  wife  ;  but  nega- 
tively they  apply  to  both.  The  courts,  however,  have  seemed 
to  give  them  a  sort  of  affirmative  application,  and  to  hold  that, 
under  them,  the  wife  is  liable  even  for  some  post-nuptial  debts ; 
as,  for  example,  for  necessary  repairs  put  on  her  separate  es- 
tate,® debts  contracted  as  z,feme  sole  trader,  and  the  like.^  It 
seems  to  the  author,  that,  though  it  is  quite  permissible  to  hold 
the  wife's  estate  liable  in  these  cases,  on  principles  of  the 
unwritten  law  and  the  general  scope  of  the  whole  act,  such 
liability  can  hardly  be  derived,  by  ordinary  rules  of  interpre- 
tation, from  this  one  clause  alone. 

§  806.  "Wife's  Labor  and  Earnings.^  —  The  provision  on  this 
subject  was  adopted  in  1872.  It  is,  in  some  of  its  terms,  dif- 
ferent from  any  thing  the  author  remembers  to  have  seen  else- 
where, as  follows :  "  §  1.  The  separate  earnings  of  any  married 
woman  of  the  State  of  Pennsylvania,  whether  said  earnings 

»  Ante,  §  308-325.  •  Ante,  §  230-252. 

»  Act  of  April  11.  1848,  §  6.  *  Brightly  Purd.  Dig.  1006. 

*  Referring  to  Glyde  v.  Keister,  8  Casey,  Pa.  85 ;  Bear  v.  Bear,  9  Casey, 
Pa,  525,  529. 

*  Lippincott  v,  Hopkins,  7  Smith,  Pa.  828 ;  Murray  v.  Keyes,  1 1  Casey, 
Pa.  384;  ante,  §217. 

'  Heugh  t;.  Jones,  8  Casey,  Pa.  432.    See  post,  §  808. 
^  Ante,  §  415-429. 

565 


§  808  STATUTORY  MODIFICATIONS.  [Bk.  HI. 

shall  be  as  wages  for  labor,  salary,  property,  business,  or  other- 
wise, shall  accrue  to  and  inure  to  the  separate  benefit  and  use 
of  said  married  woman,  and  be  under  the  control  of  such 
married  woman,  independently  of  her  husband,  and  so  as  not 
to  be  subject  to  any  legal  claim  of  such  husband,  or  to  the 
claims  of  any  creditor  or  creditors  of  such  husband,  the  same 
as  if  such  married  woman  were  Jifeme  sole  ;  Provided^  That  in 
any  suit  at  law  or  in  equity,  in  which  the  ownership  of  such 
property  shall  be  in  dispute,  the  pei'son  claiming  such  property, 
under  this  act,  shall  be  compelled  in  the  first  instance  to  show 
title  and  ownership  in  the  same.  §  2.  To  prevent  any  fraudu- 
lent practices  under  this  act,  before  any  married  woman  shall 
be  entitled  to  its  benefits,  she  shall  first  present  her  petition, 
under  oath  or  affirmation,  to  the  court  of  common  pleas  of  the 
city  or  county  where  she  resides,  stating  her  intention  of  there- 
after claiming  the  benefits  of  this  act ;  whereupon  the  said 
court  shall  direct  her  petition  aforesaid  to  be  marked  filed,  and 
to  be  recorded  in  the  office  for  recording  deeds  for  such  city  or 
county  ;  and  such  record  shall  be  conclusive  evidence  of  the 
right  of  such  married  woman  to  the  benefit  of  the  first  section 
of  this  act."  1 

§  807.  Free  Trader.^ — Provisions  on  this  subject  have  already 
been  referred  to.^    They  need  not  be  given  in  detail. 

§  808.  Support  of  Family.  —  "  In  all  cases  where  debts  may 
be  contracted  for  necessaries,  for  the  support  and  maintenance 
of  the  family  of  any  married  woman,  it  shall  be  lawful  for  the 
creditor,  in  such  case,  to  institute  suit  against  the  husband  and 
wife  for  the  price  of  such  necessaries,  and  afler  obtaining  a 
judgment,  have  an  execution  against  the  husband  alone  ;  and, 
if  no  property  of  the  said  husband  be  found,  the  officer  exe- 
cuting the  said  writ  shall  so  return,  and  thereupon  an  alias 
execution  may  be  issued,  which  may  be  levied  upon  and  satis- 
fied out  of  the  separate  property  of  the  wife,  secured  to  her 
under  the  provisions  of  the  first  section  of  this  act :  Provided^ 
That  judgment  shall  not  be  rendered  against  the  wife,  in  such 

»  Act  of  April  3,  1872.  «  Ante,  §  628-632. 

»  Ante,  §  681. 
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joint  action,  unless  it  shall  have  been  proved  that  the  debt  sued 
for  in  such  action  was  contracted  by  the  wife,  or  incurred  for 
articles  necessary  for  the  support  of  the  family  of  the  said 
husband  and  wife."  ^  Brightly  observes,  that  the  word  "  or," 
in  this  proviso,  is  to  be  read  "  and."  He  adds :  "  The  plain- 
tiff in  an  action  against  husband  and  wife,  under  this  proviso, 
must  aver  and  prove,  not  only  that  the  debt  was  incurred  for 
necessaries  for  the  support  and  maintenance  of  the  family,  but 
that  it  was  contracted  by  herself."  ^ 

§  809.  Continued.  —  To  repeat,  then,  in  no  case  can  an 
action  under  this  section  of  the  statute  be  maintained  for  nec- 
essaries which  the  husband  has  ordered  ;  they  must  have  been 
provided  on  the  order  of  the  wife.  And  if  they  are  delivered 
on  the  joint  promise  of  husband  and  wife,  this  takes  the  case 
out  of  the  statute.^  As  to  what  are  ^'  necessaries,"  within  the 
terms  of  the  statute,  it  is  believed  that,  looking  at  the  question 
as  one  of  principle,  they  are  such  things,  and  such  only,  as 
the  wife,  or  her  child,  is  authorized  by  the  common  law  to 
pledge  her  husband's  credit  for  against  his  consent.^  It  has 
been  deemed  by  the  courts,  that  necessary  repairs  to  the  wife's 
separate  estate  do  not  come  within  this  section  of  the  act, 
though  they  are  provided  for  in  another  section.^  It  is  also 
held  that  the  tjuestion  whether  a  particular  thing  in  controversy 
was  a  necessary  or  not,  within  the  terms  of  this  statute,  must 
be  submitted  as  one  of  fact  to  the  jury ;  and,  in  one  case,  the 
jury  were  directed  to  determine  whether,  under  all  the  circum- 
stances appearing  in  evidence,  a  piano  was  necessary  to  the 
isupport  of  the  family.^    Of  course,  if  the  wife  is  a  member  of 

^  Act  of  April  11,  1848.  §  8. 

*  Brightly  Purd.  Dig.  1006,  referring  to  Murray  v,  Keyes,  11  Casey,  Pa. 
884 ;  Parke  v.  Kleeber,  1  Wright,  Pa.  251 ;  Camniings  v.  Miller,  3  Grant, 
Pa.  146 ;  Proctor  v.  Aitken,  6  Philad.  580. 

'  Cummings  v.  Miller,  3  Grant,  Pa.  146 ;  Parke  v,  Kleeber,  1  Wright, 
Pa.  251 ;  Murray  v.  Keyes,  11  Casey,  Pa.  384. 

*  And  see  ante,  §  608,  609. 

*  Murray  v.  Keyes,  supra ;  Lippincott  v.  Hopkins,  7  Smith,  Pa.  328 ;  ante, 
§805. 

*  Parke  v.  Kleeber,  supra.     And  see  Imhoff  v.  Brown,  6  Casey,  Pa.  504. 
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the  family,  things  necessarj  for  herself  are  included  in  the 
statutory  words  ^^  necepsaries  for  the  support  and  maintenance 
of  the  family."  The  husband  is  not  required  to  be  insolvent 
in  order  to  bring  a  case  within  this  statute  ;  for,  in  the  first 
instance,  that  question  cannot  arise ;  and,  as  Agnew,  J.,  ob- 
served, "  it  is  only  after  recovery  that  the  question  of  the  hus- 
band's ability  to  pay  arises.  The  execution  must  first  go  out 
against  the  husband  alone,  and  a  return  of  no  property  be 
made,  before  execution  can  go  against  the  wife."  ^ 

Rhode  Island. 

§  810.  History  of  LeglBlation.  —  An  act  was  passed  in  Janu- 
ary, 1844,  securing  in  a  measure  to  the  separate  use  of  the 
wife  her  ante-nuptial  and  post-nuptial  property.  Since  then, 
the  laws  have  been  amended  and  enlarged ;  and  they  appear 
in  a  compact  form  in  the  General  Statutes  of  1872. 

§  811.  Leading  ProTision  —  VThat  Property,^  Ac.  —  The  lead- 
ing provision  is :  ^'  The  i*eal  estate,  chattels  real,  and  pei*sonaI 
estate,  which  are  the  property  of  any  woman  before  marriage, 
or  which  may  become  the  property  of  any  woman  after  mar- 
riage, or  which  may  be  acquired  by  her  own  industry,  shall  be 
absolutely  secured  to  her  sole  and  separate  use ;  neither  the 
same,  nor  the  rents,  profits,  or  income  of  the  same,  nor  any 
part  thereof,  shall  be  liable  to  be  attached,  or  in  anyway  taken, 
for  the  debts  of  the  husband,  either  before  or  after  his  death  ; 
and,  upon  the  death  of  the  husband  in  the  lifetime  of  the  wife, 
shall  be  and  remain  her  sole  and  separate  property."  * 

§812.  other  FroTieions.  —  The  other  provisions  are  some- 
what minute,  and  they  closely  resemble  corresponding  ones  in 
the  majority  of  the  other  States. 

South  Carolina. 

§  813.  Constitational  Provision.  —  ^'  The  real  and  personal 
property  of  a  woman,  held  at  the  time  of  her  marriage,  or  that 

*  Davidson  v.  McCandlish,  19  Smith,  Pa.  169,  172. 
«  Ante,  §  74-93.  •  R.  S.  of  1872,  c.  162,  §  I. 
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which  she  may  thereafter  acquire,  either  by  gift,  grant,  inheri- 
tance, devise,  or  otherwise,  shall  not  be  subject  to  levy  and 
sale  for  her  husband's  debts,  but  shall  be  held  as  her  separate 
property,  and  may  be  bequeathed,  devised,  or  alienated  by  her 
the  same  as  if  she  were  unmarried  :  Provided,  That  no  gift  or 
grant  from  the  husband  to  the  wife  shall  be  detrimental  to  the 
just  claims  of  his  creditors."  ^ 

§  814.  History  of  Legislatdon.  —  Prior  to  the  introduction  of 
this  provision  into  the  constitution,  there  was  in  South  Caro- 
lina, as  in  other  States,  more  or  less  legislation  on  the  subject 
of  husband  and  wife ;  but  no  serious,  radical  changes  were 
made  in  the  old  law.  Since  its  adoption,  it  has  been  incorpo- 
rated  in  terms  into  the  statutes,  and  provisions  have  been 
added  giving  it  effect. 

§  815.  In  General.  —  But  there  are  not,  as  yet,  many  de- 
cisions under  the  new  laws,  and  there  is  no  need  to  set  them 
out  here  in  detail. 

Tennessee. 

§  816.  Unwritten  Law.  —  "  Tlie  whole  body  of  the  common 
law  on  the  subject  of  the  domestic  relations,  and  especially 
the  relation  of  baron  and  feme,  except  so  far  as  changed  and 
modified  by  statute,  has  been  adopted  among  us."  ^ 

§  817.  Statutory  Law — In  General.  —  There  have  been  va- 
rious statutes  passed  in  this  State,  modifying,  on  pai-ticular 
points,  the  rules  of  the  unwritten  law  governing  the  relation 
of  husband  and  wife,  or  providing  a  special  rule  for  special 
circumstances.  Of  the  latter  class  is  the  Act  of  1836,^  under 
which  the  wife  of  a  husband  declared  to  be  insane  is  author- 
ized to  assume  the  property  rights  of  9k  feme  sole.  Of  the 
former  class  is  the  Act  of  1850,  exempting  the  husband's 
interest  in  his  wife's  lands  from  seizure  by  his  creditors,  and 
forbidding  him  to  sell  them  without  the  concurrence  of  the 

*   1  Const,  of  1868,  art.  14,  §  8. 

'  Thompson  &  Steger's  Statutes,  Editor^s  note  at  §  2478,  referring  to 
McCorry  v.  King,  3  Humph.  267. 

»  Acts  of  1836-86.  c.  66. 
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wife.^  In  1875,  the  like  principle  was  extended  to  personal 
property,  as  follows:  "  All  personal  property  belonging  to  any 
married  woman,  whether  acquired  before  or  after  marriage, 
shall  be  exempt  from  the  debts,  contracts,  and  other  liabilities 
of  her  husband,  made  or  incurred  by  him,  the  said  husband, 
before  marriage ;  but  nothing  in  this  Act  shall  be  so  construed 
as  to  affect  or  impair  the  marital  rights  of  the  husband  in  the 
wife's  personalty,  other  than  is  above  provided."  ^  In  all  this, 
tlie  reader  perceives,  the  doctrine  of  the  old  law  remains  essen- 
tially unimpaired,  that,  at  law,  the  wife  can  own  nothing  in 
possession,  but  the  ownership  of  whatever  is  in  possession 
passes  to  the  husband. 

§  818.  Bquiteble  Bstatea.  —  Of  course,  in  Tennessee,  as  else- 
where, the  wife  can  be  the  equitable  owner  of  property  tho 
legal  title  to  which  is  in  her  husband  or  a  third  person  as  trus- 
tee ;  and  there  are  statutes  which  facilitate,  to  a  certain  extent, 
such  ownership. 

Texas. 

§819.  Constltatioiial  Provision.  —  ^^  The  rights  of  married 
women  to  their  separate  property,  real  and  personal,  and  the 
increase  of  the  same,  shall  be  protected  by  law ;  and  married 
women,  infants,  and  insane  persons  shall  not  be  barred  of  their 
rights  of  property  by  adverse  possession,  or  law  of  limitation, 
of  less  than  seven  years  from  and  after  the  removal  of  each 
and  all  of  their  respective  legal  disabilities."  ^ 

§  820.  In  General.—  The  common-law  jurispnidence  prevails 
in  Texas,  having  superseded  the  Mexican  during  the  republic.^ 
But  upon  it,  as  to  tlie  law  of  married  women,  a  statutory  sys- 
tem has  been  erected,  resembling  that  of  California  already 
described  in  this  chapter.^  The  author  was  at  first  inclined  to 
describe  the  Texas  system  here,  in  like  manner ;  but,  on  the 
whole,  he  deems  it  not  necessary. 

1  Acts  of  1849-60,  c.  36,  §  1,  2.     See  ante,  §  107-109. 

•  Act  of  1876.  c.  89,  §  1. 

»  Const,  of  1869,  art.  12.  §  14. 

*  Bishop  First  Book,  §  67.  68,  note.  •  Ante,  §  626-646. 
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Vermont. 

§  821.  In  General.  —  In  Yermont  the  laws  have  made  some 
progress  toward  the  late  forms,  but  have  not  fully  reached 
them.  As  early  as  1847  a  statute  exempted  from  levy  by  the 
husband's  creditors,  and  his  power  of  sale  unless  the  wife 
should  join  him,  his  estate  in  her  lands;  and  this  provision, 
somewhat  modified,  still  remains  the  law.^  This  sort  of  pro- 
vision, we  have  already  seen,  leaves  the  ownership  still  in  the 
husband.*  In  1867  it  was  enacted  that  "  all  personal  property 
and  rights  of  personal  action  acquired  by  any  married  woman 
during  coverture,  by  inheritance,  or  distribution,  shall  be  held 
by  her  to  her  sole  and  separate  use."  ^  There  are  collateral 
provisions,  modifying  to  some  extent,  but  not  greatly,  the  rules 
of  the  unwritten  law. 

Virffinia. 

§  822.  In  Gtoneral.  —  Virginia,  alone  among  our  States,  ad- 
heres to  the  old  system  in  its  purity.  She  has  no  statutes 
which  it  is  within  the  scope  of  this  chapter  to  set  out. 

West  Virginia. 

§  823.  ConBtdtutdonal  Provision.  —  ^^  The  legislature  shall 
pass  such  laws  as  may  be  necessary  to  protect  the  property  of 
married  women  from  the  debts,  liabilities,  and  control  of  their 
husbands."  * 

§  824.  Statutes  —  In  General.  — ^^But  the  legislature  had  al- 
ready anticipated  this  requirement  by  enacting  a  series  of 
provisions  based,  in  substance,  on  the  statutes  of  New  York.^ 
Those  of  New  York  having  already  been  set  out,  and  the  West 
Virginia  decisions  on  those  of  the  latter  State  being  few,  this 
general  statement  must  suffice. 

»  Act  of  Nov.  10,  1847.  §  1 ;  Gen.  Stats,  of  1862,  c.  71.  §  18. 

•  Ante.  §  107-109. 

»  Act  of  Nov.  21,  1867;  Gen.  Stats.  App.  of  1870,  p.  949. 

*  Const,  of  1872,  art.  6,  §  49. 
»  Code  of  1870,  c.  66,  p.  447. 
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Wisconsin. 

§  825.  History  of  LegUilation.  —  When  we  consider  how 
changeable  —  or,  as  some  might  term  it,  progressive  —  the 
late  laws  on  the  property  rights  of  married  women  have  been 
in  most  of  our  States,  we  are  impressed  with  the  stability  of 
those  of  Wisconsin.  In  1850  ^  a  statute  was  adopted,  con- 
tinued in  the  same  terms  in  the  Revised  Statutes  of  1858, 
which,  creating  and  defining  a  separate  property  in  married 
women,  remains  to  the  present  day.  It  is,  almost  word  for 
word,  the  New  York  statute  of  1848-9.  Some  collateral  pro- 
visions have  been  added. 

§  826.  What  Property .2  —  "§  1.  The  real  estate,  and  the 
rents,  issues,  and  profits  thereof,  of  any  female,  now  married, 
shall  not  be  subject  to  the  disposal  of  her  husband,  but  shall  be 
her  sole  and  separate  property,  as  if  she  were  a  single  female. 
§  2.  The  real  and  personal  property  of  any  female  who  may 
hereafter  marry,  and  which  she  shall  own  at  the  time  of  mar- 
riage, and  the  rents,  issues,  and  profits  thereof,  shall  not  be 
subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts,  and  shall  continue  her  sole  and  separate  property.  §  3. 
Any  married  female  may  receive  by  inheritance,  or  by  gift, 
grant,  devise,  or  bequest,  from  any  person  other  than  her  hus- 
band, and  hold  to  her  sole  and  separate  use,  and  convey  and 
devise,  real  and  personal  property,  and  any  interest  or  estate 
therein,  and  the  rents,  issues,  and  profits,  in  the  same  manner 
and  with  like  eifect  as  if  she  were  unmarried,  and  the  same 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts."  ^  According  to  one  case,  as  condensed 
in  the  head  note,  the  effect  of  c.  95  of  the  Revised  Statutes 
of  1858,  from  which  the  above  sections  are  taken,  "  is  to  abso- 
lutely remove  the  disabilities  of  coverture  so  far  as  the  wife's 
separate  property  is  concerned,  as  well  in  respect  to  her  dealings 
with  her  husband,  as  with  every  one  else.  As  an  incident  to 
ownership,  she  clearly  has  power  to  make  what  disposition  of 

»  Laws  of  1860,  c.  44.  •  Ante,  §  74-93. 

8  Laws  of  1850,  c.  44,  §  1-3 ;  R.  S.  of  1858,  c.  95,  §  1-3. 
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her  property  she  pleases  ;  to  sell  or  exchange  it ;  to  invest  the 
proceeds  in  other  property,  or  loan  it,  receiving  securities  there- 
for, and  to  accept  payment  in  money  or  other  property,  the 
same  as  any  other  owner  might  do."  ^ 

§  827.  Curtesy .2  —  The  Revised  Statutes  of  1858  do  not 
operate  to  deprive  the  husband  of  curtesy  in  the  wife's  lands, 
in  a  case  where,  after  issue  born,  he  survives  her.' 

§  828.  Torts  to  Married  Women.'*  —  "  In  any  action  brought 
by  husbaild  and  wife  to  recover  damages  for  any  injury  to  the 
person  of  the  wife  by  or  through  the  act,  procurement,  or  neg- 
ligence of  the  defendant,  or  for  which  the  defendant  is  liable, 
it  shall  be  competent  for  the  plaintiffs  to  claim  in  the  complaint, 
and  thereupon  to  recover  in  the  verdict  and  judgment  in  such 
action,  all  such  damages  as  the  husband  and  the  wife  might  by 
separate  actions  have  heretofore  recovered  for  such  injury."  ^ 

§  829.  Wife's  Labor  and  Earnings.^  —  '*  The  individual  earn- 
ings of  a  married  woman,  except  those  accruing  from  labor 
performed  for  her  husband  or  in  his  employ  or  payable  by  him, 
shall  be  her  separate  property,  and  shall  not  be  subject  to  her 
husband's  control,  nor  liable  for  his  debts."  ^ 

England. 

§  830.  History  of  iiogisiation.  —  In  1870,  parliament  adopted 
an  act  called  the  "  Married  Women's  Property  Act,  1870,"  in- 
troducing, as  to  most  acquisitions  subsequent  to  the  marriage, 
the  principal  features  of  the  late  American  legislation.  Only 
in  a  less  degree  did  it  affect  what  the  woman  should  own  at 
the  time  of  her  marriage.     It  is  33  &  34  Vict.  c.  93,  in  17  sec- 

>  Beard  r.  Dedolpb,  29  Wis.  136.  And  see  Hoxie  v.  Price,  31  Wis. 
82 ;  Fenelon  v.  Hogoboom,  31  Wis.  172 ;  Weisbrod  v.  Chicago  and  North- 
western Railway,  18  Wis.  35. 

•  Ante,  §  141-150.  '  Kingsley  u.  Smith,  14  Wis.  360. 

*  Ante,  §  253-269. 

*  Laws  of  1873,  c.  96,  §  1.  As  to  the  law  before  the  passing  of  this 
statute,  see  Whiton  v.  Chicago  and  North-western  Railway,  21  Wis.  305; 
Kavanaugh  p.  Janesville,  24  Wis.  618. 

•  Ante,  §  415-429. 

'  Laws  of  1872,  c.  155,  §  2.  As  to  the  law  before  this  statute  was  passed, 
see  Elliott  0.  Bently,  17  Wis.  591. 
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tions.  In  1874  it  was  amended  on  the  single  question  of  the 
husband's  liability  for  his  wife's  ante-nuptial  debts,  by  87  & 
88  Yict.  c.  50.  The  author  proposes  to  state  here  the  main 
features  of  these  statutes,  partly  in  the  words  of  the  legisla- 
ture, and  partly  in  briefer  terms,  and  to  refer  to  the  few  cases 
which  have  been  decided  upon  them.  We  shall  adhere  to  the 
formula  on  which  the  foregoing  expositions  of  the  American 
Statutes  are  drawn. 

§  831.  What  Property.^  —  First,  earnings  of  the  wife,  as 
will  be  explained  by  and  by.*  Secondly,  "  Notwithstanding 
any  provision  to  the  contrary  in  the  act  [of  10  Geo.  4,  c.  24] 
enabling  the  commissioners  for  the  reduction  of  the  national 
debt  to  grant  life  annuities  and  annuities  for.  terms  of  years, 
or  in  the  acts  relating  to  savings  banks  and  post-office  savings 
banks,  any  deposit  hereafter  made  and  any  annuity  granted  by 
tlie  said  commissioners  under  anv  of  the  said  acts  in  the  name 
of  a  married  woman,  or  in  the  name  of  a  woman  who  may 
marry  after  such  deposit  or  grant,  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  the  same  shall  be  ac- 
counted for  and  paid  to  her  as  if  she  were  an  unmarried 
woman ;  provided  that,  if  any  such  deposit  is  made  by,  or 
such  annuity  granted  to,  a  married  woman  by  means  of  moneys 
of  her  husband  without  his  consent,  the  court  may,  upon  an 
application  under  section  nine  of  this  act,  order  such  deposit 
.  or  annuity  or  any  part  thereof  to  be  paid  to  the  husband."  * 
Other  provisions,  in  like  form  of  words,  relate  to  interests  in 
'^  the  public  stocks  and  funds,  and  not  being  less  than  twenty 
pounds,"  —  to  paid-up  shares  in  "  any  incorporated  or  joint 
stock  company,"  —  and  to  shares,  Ac,  in  "  any  friendly 
society,  benefit  building  society,  or  loan  society  duly  regis- 
tered," &c  ,  —  these  a  woman  about  to  marry,  or  one  already 
married,  may,  in  methods  pointed  out,  make  her  separate 
estate,  subject  to  the  like  provision  as  above  quoted.^     Again : 

»  Ante.  §  74-93.  •  Poet,  §  837. 

»  Stat.  33  &  34  Vict.  c.  93,  §  2. 

«  lb.  §  3-5 ;  Reg.  r.  Carnatic  Railway  Co.,  Law  Rep.  8  Q.  B.  299 ;  How- 
ard V,  Bank  of  England,  Law  Rep.  19  £q.  295. 
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*'  Where  any  woman  married  after  the  passing  of  this  act  shall 
during  her  marriage  become  entitled  to  any  personal  property 
as  next  of  kin,  or  one  of  the  next  of  kin,  of  an  intestate,  or 
to  any  sum  of  money  not  exceeding  two  hundred  pounds  under 
any  deed  or  will,  such  property  shall,  subject  and  without  preju- 
dice to  the  trusts  of  any  settlement  affecting  the  same, 
belong  to  the  woman  for  her  separate  use,  and  her  receipts 
alone  shall  be  a  good  discharge  for  the  same."  ^  Finally : 
"  Where  any  freehold,  copyhold,  or  customaryhold  property 
shall  descend  upon  any  woman  married  after  the  passing  of 
tiiis  act,  as  heiress  or  as  coheiress  of  an  intestate,  the -rents 
and  profits  of  such  property  shall,  subject  and  without  preju- 
dice to  the  trusts  of  any  settlement  affecting  the  same,  belong 
to  such  woman  for  her  separate  use,  and  her  receipts  alone 
shall  be  a  good  discharge  for  the  same.''  ^ 

§  832.  ContlnuecL  —  The  amount  of  the  whole  seems  to  be, 
that,  if  a  woman  at  her  marriage  is  the  owner  of  certain  speci- 
fied annuities  or  deposits,  or  of  particular  stocks  and  things  of 
the  like  sort  pointed  out  by  the  statute,  and  registered  in  cer- 
tain specified  ways,  these  remain  her  separate  property  after 
the  marriage.  And  in  the  same  things  slie  may,  after  mar- 
riage, make  investments.  But,  except  as  to  tliese  things,  and 
except  as  to  '^  any  property  belonging  to  her  before  marriage, 
and  which  her  husband  shall,  by  writing  under  his  hand,  have 
agreed  with  her  shall  belong  to  her  after  marriage  as  her  sep- 
arate property,"  ^  marriage  since  the  statute  transfers  to  the 
husband  what  it  did  before.  He  acquires  a  life  estate  in  her 
lands,  the  right  to  reduce  to  his  own  possession  her  ordinary 
choses  in  action^  and  the  present  ownership  of  her  personal 
property  in  possession,  as  men  marrying  always  did  under  tlie 
common  law.  But,  as  to  things  coming  to  the  wife  after  mar- 
riage, the  statute  works  a  greater  change.  Most  of  these  it 
reserves  to  the  wife  as  her  separate  property. 

§  833.  Acoumolatioiis  and  Increase.^  —  The  English  statute 

»  38  &  84  Vict.  c.  93,  §  7.  •  lb.  §  8. 

'  33  &  34  Vict.  c.  93,  §  11.    For  the  whole  section,  see  post,  §  840. 

«  Ante,  §  94-98. 
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does  not,  like  many  of  the  American  ones,  contain  the  super- 
fluous  provision  that  the  accumulations  and  increase  of  the 
separate  property  shall  be  also  separate  estate.  Plainly,  how- 
ever, this  makes  no  difference  in  the  interpretation  and  effect 
of  the  act. 

§  834.  Curtesy.^  —  The  form  of  the  provision  relating  to 
the  wife's  freehold,  where  real  estate  comes  to  her  after  the 
marriage,^  leaves  no  question  that  it  does  not  deprive  the 
husband  of  his  curtesy  consummate  on  her  death  after  issue 
born. 

§  835.  Wife's  Ante-nnptdal  Debts.^  —  We  have  already  seen  * 
in  what  terras  the  Married  Women's  Act  of  1870  freed  the 
husband  from  liability  for  his  wife's  ante-nuptial  debts.  Some 
cases  have  passed  to  judgment  upon  that  provision.^  But  in 
1874  Parliament  declared  it  to  be  "  not  just  that  the  property 
which  a  woman  has  at  the  time  of  her  marriage  should  pass  to 
her  husband,  and  that  he  should  not  be  liable  for  her  debts 
contracted  before  marriage."  Therefore  it  was  provided  that, 
"  as  respects  marriages  which  shall  take  place  after  the  passing 
of  this  act,"  the  two  might  be  jointly  sued  for  her  ante-nuptial 
debts,  torts,  and  breaches  of  contract,  and  the  husband  should 
respond  to  the  extent  of  the  assets  received  from  her.^ 

§  836.  Post-nuptial  Dealings  togethor.^  —  The  Act  of  1870 
provides  a  summary  method  of  settling  disputes  between  hus- 
^  band  and  wife,  not  generally  known  to  the  laws  of  this  coun- 
try. '^In  any  question  between  husband  and  wife  as  to 
property  declared  by  this  act  to  be  the  separate  property  of  the 
wife,  either  party  may  apply  by  summons  or  motion  in  a  sum- 
mary way  either  to  the  Court  of  Chancery  in  England  or  Ire- 
land according  as  such  property  is  in  England  or  Ireland,  or 
in  England  (irrespective  of  the  value  of  the  property)  the 
judge  of  the  county  court  of  the  district  in  which  either  party 

1  Ante,  §  141-150.  «  Ante,  §  831. 

*  Ante,  §  308-325.  *  Ante,  §  324. 

*  £x  parte  Holland,  Law  Rep.  9  Ch.  Ap.  307 ;  Sanger  v.  Sanger,  Law 
Rep.  11  Eq.  470. 

*  37  (&  38  Vict.  0.  50.  »  Ante,  §  326-337. 
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resides,  and  thereupon  the  judge  may  make  such  order,  direct 
such  inquiry,  and  award  such  costs  as  he  shall  think  fit ;  pro- 
vided that  any  order  made  by  such  judge  shall  be  subject  to 
appeal  in  the  same  manner  as  the  order  of  the  same  judge 
made  in  a  pending  suit  or  on  an  equitable  plaint  would  have 
been  ;  and  the  judge  may,  if  either  party  so  require,  hear  the 
application  in  his  private  room.''  ^ 

§  887.  Wife's  Labor  and  BarnlngB.^  —  ^^  Tlie  wages  and  earn- 
ings of  any  married  woman,  acquired  or  gained  after  the  pass- 
ing of  this  act,  in  any  employment,  occupation,  or  trade  in 
which  sher  is  engaged  or  which  she  carries  on  separately  from 
her  husband,  and  also  any  money  or  property  so  acquired  by 
her  through  the  exercise  of  any  literary,  artistic,  or  scientific 
skill,  and  all  investments  of  such  wages,  earnings,  money,  or 
property,  shall  be  deemed  and  taken  to  be  property  held  and 
settled  to  her  separate  use,  independent  of  any  husband  to 
whom  she  may  be  married,  and  her  receipts  alone  shall  be 
a  good  discharge  for  such  wages,  earnings,  money,  and  prop- 
erty." 8 

§  888.  Husband's  Creditors.^  —  *^  Nothing  hereinbefore  con- 
tained in  reference  to  moneys  deposited  in,  or  annuities  granted 
by  savings  banks,  or  moneys  invested  in  the  funds,  or  in  shares 
or  stock  of  any  company,  shall,  as  against  creditors  of  the 
husband,  give  validity  to  any  deposit  or  investment  of  moneys 
of  the  husband  made  in  fraud  of  such  creditors ;  and  any« 
moneys  so  deposited  or  invested  may  be  followed  as  if  this  act 
had  not  passed.''  * 

§  889.  Support  of  Family. — The  act  provides,  that,  when 
^^  the  husband  of  any  woman  having  separate  property  becomes  " 
a  public  charge,  she  may  be  required  to  support  him.^  And 
^'  a  married  woman  having  separate  property  shall  be  subject 
to  all  such  liability  for  the  maintenance  of  her  children  as  a 
widow  is  now  by  law  subject  to  for  the  maintenance  of  her 

>  88  &  84  Vict.  c.  93,  §  9.  •  Ante,  §  416-429. 

»  88  &  84  Vict.  c.  98,  §  1.  *  Ante,  §  460-477. 

^  83  &  84  Vict.  0.  93,  §  6.  •  lb.  §  13. 
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children;  provided  always,  that  nothing  in  this  act  shall 
relieve  her  husband  from  anj  liability  at  present  imposed  upon 
him  by  law  to  maintain  her  children.''  ^ 

§  840.  How  liu  sue  and  be  sued.  —  The  Act  of  1870  contains 
no  provision  for  any  suit  against  a  married  woman,  other  than 
the  summary  proceeding  by  her  husband,  already  mentioned.' 
What  is  in  the  Act  of  1874  we  have  also  seen.'  And  what 
proceedings  may  be  had  against  her  under  the  unwritten  law 
is  another  thing.  But,  under  the  statute  of  1870,  the  wife 
can  be  a  plaintiff  as  follows :  ''  A  married  woman  may  main- 
tain an  action  in  her  own  name  for  the  recovery  of  liny  wages, 
earnings,  money,  and  property  by  this  act  declared  to  be  licr 
separate  proj^erty,  or  of  any  property  belonging  to  her  before 
marriage,  and  which  her  husband  shall,  by  writing  under  his 
hand,  have  agreed  with  her  shall  belong  to  her  after  marriage 
as  her  separate  property  ;  and  she  shall  have  in  her  own  name 
the  same  remedies,  both  civil  and  criminal,  against  all  persons 
whomsoever,  for  the  protection  and  security  of  such  wages, 
earnings,  money,  and  property,  and  of  any  chattels  or  other 
property  purchased  or  obtained  by  means  thereof,  for  her  own 
use,  as  if  such  wages,  earnings,  money,  chattels,  and  property 
belonged  to  her  as  an  unmarried.woman  ;  and  in  any  indictment 
or  other  proceeding  it  shall  be  sufficient  to  allege  such  wages, 
earnings,  money,  chattels,  and  property  to  be  her  property."  ^ 
.  It  has  been  held,  that,  under  this  provision,  a  married  woman 
may  maintain  against  her  banker  an  action  in  lier  own  name 
for  damages  for  dishonoring  her  check  drawn  in  the  course  of 
her  separate  business,  or  for  not  presenting  or  not  giving  due 
notice  of  the  dishonor  of  a  bill  of  exchange  acquired  in  such 
separate  business.^ 

'  33  &  34  Vict.  c.  93,  §  14.  *  Ante,  §  836. 

»  Ante,  §  885.  «  33  &  34  Vict.  c.  93,  §  11. 

*  Summers  v.  City  Bank,  Law  Rep.  9  C.  P.  580.     See,  also,  Howard  v. 
Bank  of  England,  Law  Rep.  19  £q.  295. 
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NoTB.  —  It  is  not  the  purpose  of  this  Index  to  specify  every  particular  thing  within 
the  volume;  but  to  indicate  the  course  of  the  discussion,  so  that  a  reader  in  search  for  a 
thing  may  see  at  what  place  to  open  the  volume  and  look  through  the  sections  them- 
selves. 


Introductory  Views, 

Scope  of  the  volume,  1 ;  many  changing  statutes,  2 ;  how  the 
subject  treated,  2-4  ;  province  of  text- writers  and  courts,  5. 

General  View  of  the  StatuteSj 

Rules  of  IrUerpreiation  and  how  applied^ 

Sundry  views  of  interpretation,  11,  12 ;  distinction  of  strict 
and  liberal,  13-15;  derogation  of  common  law,  16,  17;  in 
harmony  with  common  law,  18;  liberal  construction  for  re- 
medial statutes,  19;  enabling  statutes  liberally  construed, 
20;  to  be  so  interpreted  as  to  be  made  effectual,  21-24 ; 
legislative  intent,  and  letter  and  mischief,  25 ;  construction 
by  rules  of  equity,  26. 

Statutes  as  to  Past  Transactions —  Constitutional  Power, 

How  interpreted  as  to  Past  Traruactums, 

Particular  Applications  of  Doctrines  as  to  Past  Transactions , 

As  to  vested  rights,  88,  89;  tenancy  by  marital  right,  40; 
wife^s  reversion,  41;  dower,  42;  curtesy,  43;  wifc^s  vested 
personalty,  44;  wife^s  choses  in  action,  45-48;  changing 
order  of  inheritance,  &c.,  49;  increase  of  vetsted  property, 
50;  wife^s  earnings,  51;  wife^s  ante-nuptial  debts,  52;  sum- 
mary, 58. 
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Effect  of  Statutes  on  Existing  Marriages^ 

Consequential  Effects  of  the  Statutes, 

By  what  rules  determined,  «57-64  ;  wife^s  control  over  statu- 
tory property,  66-68;  wife^s  power  to  carry  on  business, 
69-71 ;  support  of  wife,  72;  other  consequences,  73. 

Propei'tt/  to  which  the  Statutes  apply. 

Methods  and  Forms  of  its  Acquisition, 

Gift,  grant,  &c.,  78,  79 ;  purchase  by  wife  on  credit,  80-88 ; 
coming  from  husband,  89;  form  of  the  conveyance  to  wife, 
90-93. 

Accumulations  and  Increase  of  the  Property, 

Husban4  not  claiming  what  the  Law  gives  him  of  Wife^s  Prop- 

Statutes  protecting  what  was  Wif^s  from  HusbancPs  Creditors^ 

Taking  from  Husband  the  Power  of  Conveyance, 

Ownership  and  Trusteeship  of  Statutory  Property, 

Resulting  Trusts, 

Presumptions  from  Possession  —  other  Proofs  of  Ownership, 

Husband'*s  Curtesy  in  Separate  Equitable  Lands, 

In  separate  Statutory  Lands, 

Husband^ s  other  Relations  to  Wife^s  Estate  and  Person, 

Larceny  by  husband  of  wife's  property,  152 ;  trespass  by  hus- 
band —  wife  sue,  153,  154 ;  whether  husband  has  any  rights 
in  wife's  estate,  155  et  seq. ;  husband  fixing  domicil,  157 
et  se<|. ;  support  of  family,  158  et  seq. ;  wife^s  earnings, 
160. 

Wife^s  Conveyances  of  Separate  Equitable  Estate, 

Wife^s  Power  to  convey  her  Statutory  Estate, 

Forms  of  the  Conveyance  of  Separate  Estate, 

In  general,  185-188;  under  powers,  189-195;  the  statutory 
estate,  196-200. 

Charging  the  Statutory  Estate  in  Equity, 

The  equitable  doctrine  extends  to  statutory  estate,  201-204 ; 
under  what  modifications,  205-213. 

Builder*8  Equitdble  Liens  on  Wife's  Lands, 
Builder's  Statutory  Liens  on  Wife^s  Lands, 
Statutory  and  Common-law  Capacities  of  Married  Women  how 
combine, 

Wife^s  Power  of  Contract  under  the  Statutes, 

In  general  —  implied  power  —  express  power  —  partial  power 
—  carry  on  business  —  sue  —  blending  of  common-law  and 
equity  jurisdictions,  &c.,  230-242;  wife^s  agreement  to  con- 
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214-218 
219-224 

226-229 
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§  253^99 


282-289 
•  290-292 
293-295 
296-304 
305-307 
308-325 


▼cy  her  statutory  and  equitable  lands,  243-246 ;  special 
terms  of  statutes,  247,  248 ;  wife's  contract  to  purchase, 
249,  250;  her  covenants  of  warranty,  251. 

Torts  of  Married  Women,  268-269 

Nature  of  husband^s  liability  at  common  law,  253-255 ;  nature 
of  the  act,  256 ;  coercion  of  husband,  &c.,  257  et  seq.  — 
other  views  of  wife^s  common-law  torts,  258-263;  how 
under  the  late  statutes,  264-269. 

Torts  suffered  by  Married  Women,  270-281 

Under  the  unwritten  law,  270-277 ;  under  the  late  statutes, 
278-281. 

Tenancy  by  Entireties  under  the  Late  Statutes, 

Wife  as  Tenant  in  Common  with  Husband, 

Partition  of  Wife's  Lands, 

Husband  aiid  Family  occupying  Wife^s  Statutory  Lands, 

Wife's  Separate  Use  of  her  Statutory  Lands, 

Wife's  Ante-nuptial  Debts, 

Husband's  common-law  liability  for  them,  309-318;  wife's 
common-law  liability,  319-321 ;  respective  liabilities  of 
husband  and  wife  under  the  late  statutes,  322-325. 

Effect  of  Marriage  on  the  Liabilities  of  the  Parties   to  each 

other,  326-337 

How  at  the  common  law,  326-331 ;  how  in  equity,  332-334  ; 
how  under  the  late  statutes,  335-337. 

Frauds  by  one  of  the  Parties  on  the  other  in  ContemplcUion  of  Mar- 
riage, 

General  views,  338,  389 ;  how  prior  to  the  late  statutes,  340- 
353 ;  how  the  doctrine  affected  by  the  late  statutes,  354,  355 

Post-nuptial  Dealings  between  Husband  and  Wife  under  the  Late 

Statutes,  356-377 

General  doctrines  and  views,  356-361 ;  conveyances  between 
husband  and  wife,  362-364 ;  how  under  statutes  requiring 
the  wife's  property  to  be  **  acquired  from  a  person  other 
than  the  husband,"  365-367 ;  contracts  between  husband 
and  wife,  368,  369;  husband  and  wife  as  sureties  for  each 
other,  370-375;  conveyances  to  each  other  under  a  power, 
376 ;  torts  committed  on  each  other,  &c.,  377. 

Wfe's  Capacity  to  act  by  Agent,  378-382 

The  Husband  as  Agent  of  the  Wife,  383-399 

Greneral  views,  383,  384;  how  far  marriage  constitutes  the 
husband  the  wife's  agent,  385-394;  husband's  agency  by 
appointment  from  wife,  395-398;  husband's  agency  by 
statutory  appointment,  399. 
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The  Wife  as  Agmt  of  the  Husband, 

General  views,  400,  401 ;  agencj  conferred  by  marriage,  — 
as,  to  charge  hasband  with  necessaries,  &c.,  402-405 ;  wife^s 
agency  by  appointment  from  husband,  406-410 ;  presump- 
tions of  agency,  411-414. 

Wife's  Labor  and  Earnings  under  the  Late  SlahUes, 

Uow  where  the  statutes  are  silent  on  the  subject,  415-420 ; 
how  under  a  variety  of  direct  statutory  provisions,  421- 
429. 

The  Wife  carrying  on  a  Separate  Business, 

General  views,  and  how  in  the  absence  of  express  statutes, 
430-440 ;  some  provisions  of  statute  considered,  441-449. 

Mixing  the  Wif^s  Property  with  the  Husband*s, 

Husband's  Creditors  as  to  Wife's  Property, 

Property  in  possession  and  personal  services  of  husband  and 
wife  distinguished,  450-460;  how  where  the  property  and 
the  services  are  mingled,  461-465 ;  how  where  the  husband^s 
property  and  the  wife's  are  mingled,  466-473 ;  views  of  the 
procedure  on  behalf  of  the  husband^s  creditors,  474-477. 

Husband  or  Third  Person  obtaining  Wife's  Conveyance  by  Fraud 
or  Coercion,  and  other  like  Conduct, 

Estoppel  of  the  Wife, 

How  in  general,  484,  485;  how  under  the  unwritten  law, 
486-492 ;  how  under  the  late  statutes,  493-495. 

How  the  Doctrine  of  Equitable  Estates  affected  by  the  late  Statutes, 

ecording  Acts  relating  to  Wif^s  Estate, 

Alienage, 

Alien  wife,  504-507 ;  citizen  wife  of  alien  husband,  508-510. 

Infancy  of  the  Wife, 

General  doctrines,  511-516;  as  to  dower,   517;   marriage 

settlements,  518,  519;  conveyances  of  wife^s  land,  520- 

522;  necessaries  for  the  infant  wife,  523. 
Guardianships, 
Wife  as  Sole  Trader, 

Wife's  Will  at  Common  Law, 

In  general,  533-535 ;  as  to  real  estate,  535,  536 ;  as  to  per- 
sonalty, 537-539. 
Wife's  Will  in  Equity, 
Wife's  Will  in  Execution  of  a  Power, 
Wife's  Will  under  Modern  Statutes, 

Distn'bution  and  Descent  on  Wife's  Death, 

As  to  common-law  estate,  551-553;  equitable  estate,  554-559 ; 
statutory  estate,  560-562. 
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Conflict  of  Afarried-'Women  Laws, 

Introductory  views,  563,  664 ;  how  where  the  parties  make  a 
change  of  domicil  not  contemplated  at  the  time  of  their 
marriage,  565-577 ;  where  they  marry  in  one  State  intend- 
ing to  reside  in  another,  578-583 ;  where  they  have  real 
property  in  a  State  other  than  that  in  which  they  live,  584, 
585;  where  they  have  personal  property  in  such  other 
State,  586. 

Things  special  to  Individual  States, 

Introductory  views,  588-590;  Alabama,  591-610;  Arkansas, 
611-625;  California,  626-645;  Connecticut,  646-660;  Del- 
aware, 661 ;  Florida,  662-674  ;  Georgia,  675-685 ;  Illinois, 
686-698 ;  Indiana,  699,  700 ;  Iowa,  701 ;  Kansas,  702,  703 ; 
Kentucky,  704-708;  Louisiana,  709-711;  Maine,  712- 
718;  Maryland,  719-726;  Massachusetts,  727-741  ;  Mich- 
igan, 742-749;  Minnesota,  750;  Mississippi,  751-761; 
Missouri,  762;  Nebraska,  763 ;  Nevada,  764,  765;  New 
Hampshire,  766-769;  New  Jersey,  770,  771 ;  New  York, 
772-785 ;  North  Carolina,  786-^795 ;  Ohio,  796 ;  Oregon, 
797,  798;  Pennsylvania,  799-809;  Rhode  Island,  810-812; 
South  Carolina,  813-815;  Tennessee,  816-818;  Texas, 
819,820;  Vermont,  821;  Virginia,  822;  West  Virginia, 
823,  824 ;  Wisconsin,  825-829 ;  England,  830-840. 
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TO 


BOTH    VOLUMES. 


NoTB.  —  The  letters  denote  the  yolume,  the  figures  the  section. 


ABUSE  OF  CONFIDENCE, 

husband  obtaining  wife^s  property  through,  ii.  119. 
(And  see  Cobrcion  and  Frauds.) 
ACCEPT  PROPERTY, 

wife's  power  to.  i.  529,  note. 
ACCUMULATIONS  AND  INCREASE, 

of  the  separate  estate,  i.  818-820. 

of  wife^s  property  are  hers,  ii.  22. 

of  vested  property,  cannot  be  divested  by  statute,  ii.  50,  632. 
Ofwife^s  statutory  estate —  doctrine  discussed,  ii.  94-98. 

general  view,  ii.  94. 

under  the  community  system,  ii.  94. 

Alabama  —  emblements,  ii.  96. 

Mississippi,  it.  97. 

proceeds  of  sales  — reinvestments,  ii.  98. 
ACKNOWLEDGMENT.  (See  Privy  Acknowledgment.) 

ACQUISITIONS, 

distinguished  from  power  to  acquire,  ii.  453. 
ACTION  AT  LAW,  (See  Civil  Action.) 

bv  wife  against  husband^s  creditors  levying  on  her  property,  ii.  476. 
ADJUDGED  LAW, 

distinction  between  the,  and  the  language  of  the  books,  i.  454. 
ADMINISTER, 

husband^s  right  to,  on  wife*s  estate,  i.  175,  177. 
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ADMINISTRATOR,       (See  Descent  —  Distribution  and  Desckmt.) 

husband  holding  wife^s  chose  in  action  as,  not  a  reduction  to  posses- 
sion, i.  113,  120. 
ADMINISTRATRIX,  (See  Trustee.) 

power  of,  to  convey  lands,  ii.  22. 

marrying,  husband  liable,  ii.  317. 
ADULTERY, 

of  wife,  effect  of,  on  her  equity  to  a  settlement,  i.  671,  688-691. 

of  husband,  effect  of,  on  wife^s  equity,  i.  677,  690,  691. 
ADVERSE  CLAIMANT,  • 

wife^s  chattels  in  hands  of,  whether  vest  in  husband,  i.'  70,  71. 
ADVOWSON, 

passes  by  grant,  i.  250.  * 

whether  dower  of,  i.  250,  256-258. 

curtesy  of,  i.  514. 
AGE, 

for  making  a  will,  ii.  535. 
AGE  OF  CONSENT.  (See  Consenj;.) 

AGENT,  (See  Attorney.) 

husband  holding  wife^s  chose  in  action  as,  not  a  reduction  to  posses- 
sion, i.  113,  116. 

wife^s  capacity  to  be  an,  i.  701. 

wife  may  employ,  about  her  statutory  property,  ii.  22. 

unauthorized,  effect  of  ratification  of  act,  ii.  30. 

husband  may  be,  of  wife,  ii.  155. 

husband  as  wife's,  for  carrying  on  business,  ii.  439. 
Capacity  o/ wife  to  ad  by,  discussed,  ii.  378-382. 

under  the  old  law,  ii.  378. 

under  modern  law,  ii.  379. 

American  precedents,  ii.  380. 

wife's  warrant  of  attorney,  ii.  380,  381. 

whether  appear  by  attorney  in  court,  ii.  380,  381. 

under  special  terms  of  statute,  ii.  382. 

how  the  present  doctrines  in  general,  ii.  382. 
Husband  as  wife's,  ii.  383-399. 

introduction,  ii.  383,  384. 
Husband's  agency  conferred  by  marriage,  ii.  385-394. 

in  general,  ii.  385. 

wife  bound  by  judicial  proceedings,  ii.  386. 

husband  cffiitrols  her  suits,  ii.  387,  388,  390. 

process  of  court  served  on  husband  for  her,  ii.  888,  389. 

husband's  attorney  hers,  ii.  388. 

limits  of  the  doctrine,  ii.  391. 

things  partly  or  fully  in  pais,  ii.  892-394. 

accept  deed  for  wife,  ii.  393. 

not  submit  her  interests  to  arbitration,  ii.  394. 
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AGENT,  —  continued. 

His  agency  by  appointment  from  wife,  ii.  895-898. 

in  general,  ii.  895. 

evidences  of  implied  agency,  ii.  896,  897. 

effect  of  his  agency,  ii.  898. 
His  agency  by  statutory  appointment,  ii.  899. 

statutory  trustee,  &c.,  ii.  899. 
Wife  as  husband's,  ii.  400-4U. 

has  capacity  to  be,  ii.  400. 
Her  agency  hf  virtue  of  the  marriage,  ii.  402-405. 

in  genen(t(,  —  none,  ii.  402. 

charge  husband  for  her  support,  ii.  408,  404. 

whether  the  agency  extends  further,  ii.  405. 
Her  agency  by  appointment  from  husband,  ii.  406-410. 

methods  of  appointment,  ii.  406.  r 

effect  of  the  appointment,  ii.  407. 

acting  for  her  own  benefit,  ii.  408. 

charge  self  or  husband,  ii.  409. 

dealings  with  unauthorized  wife,  ii.  410. 
The  presumptions  of  agency,  ii.  411-414. 

in  general,  ii.  411. 

supplies  for  family,  ii.  411-418. 

dispose  of  husband^s  property,  ii.  418. 

gifts  in  charity,  ii.  414. 
AGREEMENT.  (See  Contract.) 

AGREEMENT  TO  CONVEY,  (See  Dower.) 

lands  subject  to,  whether  liable  to  dower,  i.  279-282. 

wife's,  void,  i.  60. 

as  to  prior  voluntary  conveyance,  i.  768,  note,  par.  8,  6. 

wife's,  her  statutory  lands,  ii.  88,  180. 

all  her  lands,  ii.  244-248. 
AGREEMENT  TO  SUPPORT.  (See  Maintenance.) 

ALABAMA, 

unwritten  law  of,  ii.  591. 

constitutional  provision,  ii.  592. 

peculiar  doctrine  as  to  wife's  remainder  in  chattels,  i.  77. 

what  words  required  to  create  separate  estate,  i.  889,  note. 

wife  charging  in  equity  separate  estate,  i.  869,  note. , 

history  of  legislation,  ii.  598. 

past  transactions  —  existing  marriages,  iL  594. 

effect  of  statute  of,  on  wife's  chosea  in  action  not  reduced  to  husband's 
possession  before  its  enactment,  ii.  47. 

what  property,  ii.  595. 

form  of  conve}  ance  to  wife  to  make  the  pn^erty  statutory,  ii.  92. 

accumulations  and  increase,  ii.  596. 

peculiarities  of  the  statutes,  ii.  96. 
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« 
ALABAMA,  —  continued, 

exempt  from  creditors,  ii.  697. 

hosband's  power  to  prevent  wife^s  chattels  vesting  in  hiinself,  iL  103. 
ownership  and  trusteeship,  ii.  598-600. 
husband  wife^s  statutory  trustee,  ii.  112,  113. 
presumptions  of  wife^s  ownership,  ii.  139. 
curtesy  in  the  statutory  land,  ii.  149. 
husband  not  mortgage  wife^s  land  for  his  debt,  ii.  149. 
conveyances,  ii.  601. 
charging  in  equity,  ii.  207,  602. 
contract,  ii.  60S. 

estates  by  entireties,  ii.  285,  289. 
wife^s  ante-nuptial  debta,  ii.  4i04. 

separate  estate  not  liable  for  them,  ii.  820.  * 

post-nuptial  dealings  of  husband  and  wife  together,  ii.  605. 
conveyances  between  husband  and  wife,  ii.  864,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  871,  note, 
doctrine  as  to  equitable  estates,  ii.  497,  498« 
recording  acts,  ii.  503,  note, 
wife  as  free  trader,  ii.  606. 
dispositions  by  will,  ii.  607. 
support  of  family,  ii.  608-610. 
8t<UuteJi :  — 

1847,  —  ii.  597. 
March  1,  1848, —  ii.  593,  594. 
Feb.  16,  1871,  — ii.  606. 
April  22,  1873,  — ii.  608. 
Code,  §  2370  (1981),  — ii.  604. 

§  2371  (1982),  — ii.  96,  285,  595. 
§  2372  (1983),  — ii.  285,  497,  596. 
§2373  (1984),  — ii.  601. 
§  2374  (1985),— ii.  598,  605. 
§2375(1986),- ii.  598. 
§2376(1987).  — ii.  608. 
§2377  (1988),— ii.  608. 
§2878(1989),  — ii.  607. 
§2382  (1993),  — ii.  594. 
§  2383  (1994),  —ii.  594,  598. 
§2384(1995),  — ii.  598. 
§  (1938),  ii.  149. 
ALIENAGE, 

Effect  of,  on  properttf^ghts  ofunfe,  ii.  504-510. 
introduction,  ii.  504. 
The  alien  wife,  ii.  505-507. 
under  act  of  congress,  takes  citizenship  of  husband,  ii.  505. 
how  before  the  act,  ii.  505. 
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ALIENAGE,  ~  continued. 

as  to  dower,  ii.  506. 

nnder  State  statutes,  ii.  507. 
Citizen  wife  of  alien  husband,  ii.  508-510. 

his  right  to  hold  land,  ii.  508. 

her  land  —  how  seized  —  how  convey,  ii.  509. 

dower,  ii.  510. 
ALIENATION,  (See  Conveyances.) 

wrongful,  forfeiture  for,  i.  527. 

restraint  of,  in  marriage  settlements,  i.  843,  844. 
ALIMONY, 

on  questions  of  the  amount  of,  wife^s  separate  estate  taken  into  the 
account,  i.  894. 
ANNUITY,  (See  Bond  for  Annuity  —  Dowbr.) 

wife^s,  husband^s  power  to  release,  i.  139,  140. 

husband^s  right  to  wife^s,  i.  189. 

whether  dower  of,  i.  258-260,  487. 

in  lieu  of  dower,  apportioned,  i.  338. 

curtesy  of,  i.  487. 
ANTE-NUPTIAL  AGREEMENT, 

to  be  performed  after  marriage  dissolved,  ii.  829. 
ANTE-NUPTIAL  CONTRACT,  (See  Ante-nuptial   Settle- 

MKNT — Contracts  and   Conveyances  —  Marriage  —  Sep- 
arate Estate,   etc.) 

may  modify  the  legal  rule,  i.  61. 

provision  in,  that  wife  may  have  separate  property  makes  husband 
her  trustee,  ii.  116. 

same  as  to  third  person,  ii.  14.7. 

effect  on,  of  removing  to  another  State,  ii.  570-573. 

whether,  must  be  valid  where  made,  ii.  580-582. 
Considered  as  a  bar  to  dower,  (See  Jointure.) 

any  ante-nuptial  provision  in  lieu  of  dower,  accepted,  is  a  bar  in 
equity,  i.  363. 

not  accepted,  puts  widow  to  her  election,  i.  363. 

what  is  settled  need  not  be  such  as  is  required  for  a  statutory  joint- 
ure, i.  872,  373. 

executory  provision,  or  resting  on  covenant,  sufficient,  i.  388. 

need  not  be  land  —  chattels,  i.  389,  390. 

various  views,  i.  388-395,  399,  400. 
Direct  discussion  of  the  ante-nuptial  contract  as  bar  to  dower,  i.  418-428. 

concerning  release  of  right  not  yet  accrued  —  dower  not  such,  i. 

418,  425. 

barring    freehold  by   collateral    satisfaction  —  dower   not    such,  i. 

419,  425. 

ante-nuptial  provision  in  lieu  of  dower,  not  under  the  Statute  of 
Jointures,  i.  420. 
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ANTE-NUPTIAL  CONTRACT.  —  continued. 
equitable  jointure  explainetl,  i.  420,  421. 
consent  —  infancy,  i.  420. 

any  ante-nuptial  provision  accepted,  sufficient,  i.  422. 
wife^s  own  property  and  earnings  as  equitable  jointure,  i.  422. 
mere  agreement  that  the  marital  right  shall  not  attach,  i.  42S,  424. 
where  there  is  no  fund  in  the  nature  of  a  jointure  provided  for, 

i.  424. 
jurisdiction  to  enforce  the  contract  —  how  id  the  common-law  courts, 

i.  425. 
contract,  in  courts  of  law,  after  coverture  dissolved,  i.  425. 
eviction  —  non-fulfilment  by  husband  —  his  desertion  —  failure  to 

support  wife,  i.  426. 
failure  of  the  consideration,  i.  426,  427.  * 

principle  governing  these  cases,  i.  427. 
statutory  regulations,  i.  428. 
ANTK-NUPTIAL  DEBTS, 

husband  to  pay  wife^s,  i.  58,  894,  914. 
wife's,  how  sued  for,  i.  535.  note. 

how  far  legislation  can  relieve  husband  from  paying,  ii.  52. 
Wife's,  with  other  like  liabilitiest  considered^  ii.  808-^25. 
introduction,  ii.  808. 
Husband^s  liability  for,  at  common  law,  iL  309-318. 
in  general,  ii.  309. 
joint  liability  with  wife,  ii.  310. 
suit  must  be  against  both,  ii.  810. 
when  his  liability  ends,  ii.  311. 
effect  of  death,  ii.  311. 
nature  of  his  liability,  ii.  312,  313. 
not  affected  by  non-reception  of  her  fortune,  ii.  313. 
effect  of  his  express  promise  to  pay,  ii.  314. 
his  bankruptcy,  ii.  315. 
bankruptcy  of  wife,  ii.  316. 
to  what  debts,  <&c.  his  liability  attaches,  ii.  317. 
wife's  ante-nuptial  torts,  ii.  317. 

her  responsibilities  as  guardian  or  administratrix,  ii.  317. 
wife's  post-nuptial  admissions  in  evidence,  ii.  318. 
Wife's  own  liability  for,  under  the  unwritten  law,  ii.  319-321. 
general  doctrine,  ii.  319. 
how  execution  for,  satisfied,  ii.  320. 
equitable  relief  against  wife,  ii.  321. 
How  under  statutes,  ii.  822-325. 
doctrine  in  principle,  ii.  322. 

effect  of  statute  permitting  suit  against  wife  alone,  ii.  322. 
how  in  adjudication,  ii.  323. 
statutes  in  express  terms,  ii.  324. 
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ANTE-NUPTLAL  DEBTS,  —  continued. 

voluntary  payment  by  husband,  ii.  324. 

concluding  views,  ii.  325. 
ANTE-NUPTIAL  FRAUDS.    (See  Frauds  bbforb  Marriaob.) 
ANTE-NUPTIAL  LIABILITIES, 

between  husband  and  wife,  ii.  320-387. 

(See  Liabilities  to  each  other.) 
ANTE-NUPTIAL  SETTLEMENT, 

generally,  but  not  necessarily,  based  on  consideration  of  marriage, 
i.  806  and  note. 

considered  as  a  bar  to  wife^s  equity,  i.  682  and  note. 

generally  should  be  in  writing,  i.  806,  807. 
ANTE-NUPTIAL  TORTS,  (See  Ante-nuptial  Debts.) 

committed  on  wife,  her  choses  in  fiction,  ii.  271. 

of  wife,  husband  liable  for  —  how  sue,  ii.  310,  317. 
ANTICIPATION, 

clause  forbidding,  in  marriage  settlements,  i.  844  and  note. 
APPAREL,  (See  Paraphernalia.) 

wife^s,  whose  is  it,  i.  216-228. 
APPEARANCE, 

form  of  wife^s,  in  court,  ii.  380,  387  et  seq. 
APPOINTMENT,  (See  Power.) 

what  is,  &c.,  ii.  189. 

forms  of,  under  powers,  ii.  189-194. 
ARBITRATION, 

wife's  power  to  submit  to,  ii.  381. 

husband  not  power  to  submit  to,  interests  of  wife,  ii.  394. 
ARBITRATORS, 

effect  of  award  of,  on  wife's  choses  in  action,  i.  128,  129. 
ARKANSAS, 

unwritten  law  of,  ii.  611. 

constitutional  provision,  ii.  612. 

words  to  create  separate  estate,  i.  839,  note. 

history  of  legislation,  ii.  613. 

what  property,  ii.  614. 

conveyances,  ii.  615. 

charging  in  equity,  i.  869,  note ;  ii.  616. 

contract,  ii.  617. 

torts  of  married  women,  ii.  618. 

torts  to  married  women,  ii.  619. 

wife's  ante-nuptial  debts,  ii.  620. 

wife  as  husband's  agent,  ii.  621. 

wife's  labor  and  earnings,  ii.  622. 

separate  business,  ii.  623. 

recording  acts,  ii.  503,  note,  624. 

same  as  to  parties  coming  into  the  State,  ii.  573. 
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ARKANSAS,  —  coniinued. 

disposition  by  will,  ii.  625. 
Statutes,  — 

Dec.  8,  1846,  —  ii.  613. 
April  28.  1873,  §2,— ii.  614. 

§3,-11.616,617. 
§4,— ii.  621. 
§9,  — ii.  619. 
§  10,  —  ii.  624. 
••AS  IF  SOLE," 

effect  of  statutory  words,  on  power  of  conveyance,  ii.  182,  183. 
on  the  form  of  conveyance,  ii.  190. 
on  the  power  of  contract,  ii.  237-239. 
ASSAULT, 

damages  for,  as  wife^s  separate  property,  ii.  76. 
how  under  insolvent  laws  —  assignment,  ii.  77. 
whether,  by  husband  and  wife  jointly,  ii.  260. 
ASSAULT  AND   BATTERY, 

wife  answerable  for  her,  i.  905,  906. 
husband  also  answerable,  i.  905,  906. 
on  wife,  how  sued  for,  i.  911-913. 
whether  wife  sue  husband  for,  ii.  377. 
husband  controls  defence  of  action  for  wife^s,  ii.  390. 
ASSETS, 

failure  of,  as  to  wife^s  paraphernalia,  i.  223. 
ASSIGNMENT, 

by  husband,  of  wife^s  choses  in  (iction,  i.  145-155. 
effect  of,  on  wife^s  choses  in  action,  i.  149,  150,  651,  652,  657. 
wife^s  joining  in,  immaterial,  652. 
under  supervision  of  a  court  of  equity,  i.  652. 
effect  of,  on  wife^s  income,  i.  654  et  seq. 
h}isband^8,  of  wife^s  chattels  real,  i.  183  205. 

(See  Chattbls  Real.) 
ASSUMPSIT, 

can  wife  bring,  against  husband,  for  use  and  occupation,  ii.  24. 
ATHERLEY, 

book  by,  on  Marriage  Settlements,  i.  5. 
ATTACHMENT, 

on  land,  as  affecting  dower,  i.  328. 
ATTORNEY.  (See  Agent  —  Letter  of  Attoeney.) 

whether  wife  can  yonvpy  hy^  i^  flOfL 
proceeds  of  wife^s  lands  in  hands  of,  i.  611. 
whether  wife  appear  by,  in  court,  ii.  380. 
wife  executing  deed  of  land  by,  ii.  382. 
general  power  of  wife  to  act  by,  ii.  382. 
husband^s,  hers,  ii.  388. 
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BAILEE, 

wife^s  chattels  in  possession  of,  vest  in  husband,  i.  67. 
BAILIWICKS,  (See  Dower.) 

whether  dower  of,  i.  256. 
BAILMENT, 

wife^s  torts  connected  with,  ii.  262. 
BANK  BILLS, 

wife^s  power  to  pass  her,  ii.  179. 
BANK  CHECK,  (See  Deposit  in  Bank.) 

wife's,  is  her  chose  in  action,  i.  111. 

what  is  reduction  to  husband's  possession,  i.  111. 
BANK  DEPOSIT.  (Sec  Deposit  in  Bank.) 

BANKRUFI  LAWS, 

whether  damages  for  torts  pass  by  assignment  under,  ii.  77. 
BANKRUPTCY, 

assignment  in  case  of  husband's,  not  carry  wife's  earnings  in  Georgia, 
ii.  427. 
BANKRUPTCY  OF  HUSBAND, 

effect  of,  on  his  mortgage  of  wife's  lands,  i.  647. 

does  not  defeat  wife's  equity  to  her  choses  in  action,  i.  651. 

may  increase  her  equity,  i.  651,  653,  657. 

wife's  proportion  in  cases  of,  i.  678,  679,  681. 

effect  of,  on  wife's  ante-nuptial  debts,  ii.  315,  321. 
BANKRUPTCY  OF  WIFE, 

effect  of,  on  her  ante-nuptial  debts,  ii.  316. 
BARON   AND  FEME, 

concerning  the  book  called,  i.  4. 
BARTER, 

wife's  power  to,  husband's  effects,  ii.  414. 
BASTARD, 

father  presumed  to  consent  to  statute  legitimizing,  ii.  35. 
BATTERY,  (See  Assault  and  Battery.) 

of  wife,  how  sue  for,  ii.  274. 
BELL, 

book  by,  on  Husband  and  Wife,  i.  9. 
BENEFIT, 

distinction  between,  and  burden,  as  to  wife's  capacity  to  contract, 
i.  167,  168. 
BEQUEST, 

wife's,  husband's  power  to  release,  i.  138. 

fund  by,  deemed  equitable,  i.  641. 
BILL  OF  EXCHANGE.  (See  Nbgotiablb  Instruments.) 

BINGHAM, 

book  by,  on  Infancy  and  Coverture,  i.  12. 
BLENDING   OF   CAPACITIES,  (See  Capacities   of  Married 

Women.) 
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BLOCKADE, 

unauthorized,  effect  of  ratification  of,  ii.  80. 
BOND. 

to  wife,  hnsband's  claim  to,  i.  98,  note. 

to  husband  and  wife,  how,  i.  93,  note. 

survives  to  wife,  i.  93,  note. 

post-nuptial,  to  wife,  or  to  husband  and  wife,  how  sue  for,  i.  91,  note, 
106-107. 

wife's,  whether  husband^s  receipt  of  money  on,  is  reduction  to  pos- 
session,  i.  120. 

wife's,  husband's  power  to  release,  i.  140,  141. 

as  payment  for  wife's  chose  in  action,  u  117  and  note. 

post-nuptial,  to  wife,  how  husband  reduces  to  possession,  i.  153. 

for  annuity,  sufficient  for  equitable  jointure,  not  legal,  L  372. 

wife's,  as  charge  on  separate  estate,  i.  878,  note. 

to  wife,  in  lieu  of  her  inheritance,  whose,  ii.  98. 
BOOKS.  (See  Treatise.) 

BOUVIER'S  LAW  DICTIONARY, 

concerning,  i.  459,  note. 
BRIGHT, 

book  by,  on  Husband  and  Wife,  i.  10. 
BUILDERS'  LIEN,  (See  Mechanics'  Lien.) 

On  equitable  and  statutory  estates,  ii.  214-224. 

introduction,  ii.  224. 
The  equitable  doctrine,  ii.  215-218. 

how  in  general,  ii.  215. 

under  married-women  statutes,  ii.  216,  217. 

work  and  materials  procured  by  wife,  ii.  218. 

procured  by  husband,  ii.  218. 
Under  mechanic's-lien  laws,  ii.  219-224. 

in  general,  ii.  219. 

the  contract,  ii.  220-222. 

wife's  common-law  lands,  ii.  221. 

separate  estate,  ii.  222. 

how  the  doctrine  in  principle,  ii.  223. 

requiring  a  writing,  ii.  224. 
BURDEN, 

distinction  between,  and  benefit,  as  to  wife's  capacity  to  contract, 
i.  167,  168. 

wife  should  bear  some  of  the,  of  life,  i.  892,  896,  897. 
BURDEN  OF  PROOF.  (See  Prbsumption  and  Possession.) 

BUSINESS.  (See  Separate  Business.) 

BUTTER, 

profits  of,  for  pin-money,  i.  237. 
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CALIFORNIA. 

unwritten  law  of,  ii.  626. 
constitutional  provision,  ii.  627. 
history  of  legislation,  ii.  628. 
past  transactions  —  existing  marriages,  ii.  629. 
what  property — how  owned,  ii.  630. 
community  property,  ii.  631. 
accumulations  and  increase,  ii.  632. 
not  constitutionally  subject  to  husband^s  debts,  ii.  50,  632. 
conveyances,  ii.  633. 
charging  in  equity,  ii.  634. 
contract,  ii.  635. 
wife^s  ante-nuptial  debts,  ii.  636. 
ante-nuptial  liabilities  to  each  other,  ii.  637. 
post-nuptial  dealings  together,  ii.  638. 
wife  acting  by  agent,  ii.  639. 
husband  as  wife^s  agent,  ii.  640. 
wife^s  labor  and  earnings,  ii.  641. 
equitable  estates,  ii.  642. 
recording  acts,  ii.  643. 
free  trader,  ii.  644. 
support  family,  ii.  645. 
Statutes^  — 

April  17,  1850,  — ii.  629,  631. 
§1,  2,  — it.  628. 
§  6,  —  ii.  633. 
May  22,  1862,  t-ii.  628.    • 
April  3,  1863,— ii.  639. 
May  9.  1870.— ii.  628. 
March  30,  1874.-  -ii.  640,  643,  645. 
Civil  Code,  §  157,  —  ii.  630. 
§  158,  — ii.  635. 
§  161,  — ii.  630. 
§  162,  — ii.  630,  633. 
§  163,  164,  — ii.;630. 
§  165,  166,  —  ii.  643. 
§  167,  —  ii.  635,  640. 
§  170,— ii.  636. 
§  172,  —  ii.  640. 
§176,  — ii.  645. 
§  177-181,  — ii.  642. 
Code  of  Civil  Procedure,  §§  1811-1821,  —  ii.  644. 
CAPACITIES  OF  MARRIED  WOMEN, 

Under  the  statutes  and  at  common  law,  how  blend,  ii.  225-229. 
'  general  view,  ii.  225. 
various  illustrations,  ii.  225,  226. 
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CAPACITIES  OF  MARRIED  WOMEN.  —  con^tnued. 

how  in  principle  —  formula,  ii.  227,  228. 

closing  suggestion,  ii.  229. 
CAPACITY  OF  WIFE,  (See  Wife— Legal  Incapacttt.) 

effect  of  deed  of  land  to  her,  and  void  mortgage  back,  i.  600. 

some  further  views,  ii.  81-^,  249,  2^. 
••  CARRY  ON  BUSINESS,''  (See  Separate  Business.) 

meaning  of  the  phrase,  ii.  441. 
CATTLE, 

increase  of,  whose,  ii.  94. 
CERTIFICATE  OF  DEPOSIT, 

running  to  husband  and  wife,  how,  i.  93,  note. 
CESTUI  QUE  TRUST, 

power  of,  over  the  estate,  ii.  164. 
CHARGING  IN   EQUITY,  (See   Builder's  Liens— Separate 

Estate.) 

statute  may  convert  charge  to  personal  liability,  ii.  36. 

notes  given  for  purchase-money  of  lands,  ii.  83. 

whether  power  of,  where  no  power  of  conveyance,  ii.  165,  208-212. 

distinguished  from  personal  contract,  ii.  240-242. 

wife,  for  necessaries  contracted  while  a  minor  before  marriage,  iL  321 . 
Doctrine  of,  as  to  the  aiaUdory  estate^  discussed,  ii.  201-213. 

introduction,  ii.  201. 
Whether  the  equitable  doctrine  extends  to  the  statutory  estate,  iL  202. 
204. 

on  what  principle  the  equitable  doctrine,  ii.  202. 

applies,  in  reason,  to  statutory  estate,  ii.  203. 

also  under  the  authorities,  ii.  204. 
Under  what  modifications,  ii.  205-213. 

where  statute  gives  wife  power  to  contract  and  sue  and  be  sued  at 
law,  ii.  205-207. 

new  jurisdiction  in  the  court,  ii.  207. 

where  wife  has  power  to  convey,  ii.  208-212. 

husband  joining  in  the  charge,  ii.  208,  209. 

privy  examination,  ii.  210. 

whether  wife  can  charge  where  she  has  no  power  to  convey,  ii.  211, 
212. 

concluding  views,  ii.  213. 
CHARITY, 

wife^s  power  to  bestow  husband's  property  in,  ii.  414. 
CHARLTON'S  REPORTS, 

authority  of,  ii.  538,  note. 
CHATTEL,  (See  Choses  in  Action.) 

wife's  possession  of,  not  necessarily  a  reduction  to  possession  in  New 
Hampshire,  i.  121. 

tortious  conversion  of,  by  wife,  ii.  259. 
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CHAlTEL  INTERESTS. 

no  dower  of,  i.  271. 
CHATTELS  REAL.  (See  Choses  in  AcrriON  —  Lease.) 

general  eflfect  of  marriage  on  wife^s,  i.  54. 

respective  rights  of  husband  and  wife  in,  i.  885. 

in  whose  name  suit  to  recover,  after  her  death,  i.  182. 
General  discussion  concerning  loife^s^  i.  183-205. 

chattel  real  defined,  i.  183. 

leases  for  years,  i.  184. 

distinguished  from  choses  in  action,  i.  185. 

how  far  vest  in  husband,  i.  186  et  seq. 
Nature  of  gift  of  marriage,  &c.,  i.  186-191. 

husband  may  dispose  of  chattel  real  —  his  creditor,  i.  186. 

husband  surviving  wife,  i.  187. 

does  not  take  as  purchaser,  i.  189. 

annuity,  i.  189. 

trust  term  —  separate  use,  i.  190. 

elegit  —  decree  to  hold  lands,  i.  191. 
What  act  constitutes  appropriation,  i.  192-205. 

conveyance  —  under-lease  —  part  interest  —  conditional,  i.  192. 

reversionary  interest  —  possibility,  i.  193. 

form  of  the  conveyance,  i.  194-196. 

conveyance  by  operation  of  law,  i .  196. 

contingency — condition,  i.  197. 

mortgage,  i.  197-199. 

collateral  to  term  —  rent-charge,  i.  200. 

joint-tenancy,  i.  201. 

term  recovered  by  auit,  i.  202. 

forfeiture,  i.  203. 

rights  of  husband^s  creditors,  i.  204. 

post-nuptial  chattel  real,  i.  205. 
CHECK.  (See  Bank  Check.) 

CHILD, 

parentis  command  does  not  justify  crime  of,  i.  49. 
CHILDREN, 

provisions  for  support  of,  i.  474,  475. 
CHILDREN  OF  WIFE, 

claim  of,  to  a  settlement  in  connection  with  their  mother^s  equity, 
i.  673-675  and  note. 
CHOSES  IN  ACTION   (WIFE'S),        (See  Chattels  Real.) 

general  effect  of  marriage  on,  ?.  55,  56. 

settlement  of,  on  desertion  by  husband,  i.  21. 

promissory  note  to  wife  for  her  earnings,  i.  214. 

in  remainder  or  reversion,   no  equity  to  a  settlement,  i.   648, 
649. 

assignment  of,  does  not  defeat  wife's  equity,  i.  651,  652. 
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CHOSES  IN  ACTION   (WIFE'S) ,  — coniintted. 

held  by  husband  not  as  reduced  to  his  possession  —  wife's  equity 

of.  i.  672. 
created  by  gill  from  husband,  i.  714. 

settlement  of,  on  wife,  by  husband,  i.  726-729,  751,  note,  par.  10. 
the  same,  as  against  husband's  creditors,  i.  756,  757. 
reduction  to  possession,  what  —  whether  the  fund  has  been  reduced 

to  possession,  i.  757. 
are  a  vested  right,  il.  88. 

but  the  wife's,  are  not  vested  in  husband,  ii.  45,  46. 
whether  statute  can  make  separate  property,  ii.  45-48. 
how  statutes  construed  as  to,  ii.  47. 

how  distinguished  from  personal  property  in  possession,  ii.  48. 
are  "property,"  ii.  75. 
effect  of  huiiband  not  claiming  wife's,  ii.  100. 
Distinguished^  as  to  husband'' s  rights  in,  from  personal  property  in  posses- 
sion, i.  62-85. 
chose  in  action  defined,  i.  62,  63. 
money  in  wife's  pocket  is  husband's,  i.  64. 
personal  property  in  wife's  possession,  i.  64. 
wife's  possession  is  husband's,  i.  64. 
things  in  action  and  possession  distinguished,  i.  65. 
husband  has  the  former,  only  when  recovers  them,  i.  65. 
How  of  wife's  chattels  in  hands  of  third  person,  i.  66-85. 
general  doctrine  as  to  what  become  husband's,  i.  66. 
in  hands  of  bailee,  i.  67. 

guardian,  i.  68,  74. 
any  third  person,  i.  69. 
adverse  claimant,  i.  70,  71. 
money  as  distmguished  from  specific  chattels,  i.  72. 
chattels,  owned  in  common,  i.  73,  74. 
remainder  or  reversion  in  chattels,  i.  75-77,  648,  649". 
life-estate  in  chattels,  i.  78. 
equitable  ownership,  i.  79-81. 
bequests,  distributive  shares,  &c.,  82-84. 
stocks  —  promissory  notes  —  land  drawn  in  lottery,  i.  85. 
Ante-nuptial  and  post-nuptial,  distinguished  as  to  husband^s  claims  to  each, 
i.  86-108. 
confusion  in  the  books,  i.  86. 
gift  of  chattel  to  wife,  its  effect,  i.  87. 
chose  in  action,  i.  88. 
husband's  assent  or  dissent,  i.  87,  88. 
real  estate,  i.  88,  note, 
uses  of  these  distinctions,  i.  89. 
Specific  doctrines  examined,  i.  90-108. 
distinctions  as  to  the  parties  to  suits,  i.  90  et  seq. 
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CHOSES  IN  ACTION  (WIFE'S),  — con^iniierf. 

wife  cannot  sue  alone,  i.  90. 

husband  and  wife  join  for  ante-nuptial  chose  in  action,  i.  91. 

join  or  not,  as  he  chooses,  for  post-nuptial,  i.  91. 

husband's  death,  its  effect,  i.  92. 

various  contradictory  opinions,  i.  93  and  note. 

promissory  note  to  husband,  or  husband  and  wife  —  recognizance, 
ditto  —  husband's  creditors  —  what  choses  in  action  survive  to 
wife  —  bond  to  wife,  or  to  husband  and  wife  —  what  acts  con- 
stitute* reduction  to  possession  ^judgment  —  deposit  in  bank  — 
how  wife's  choses  in  action  on  death  —  gift  from  husband  to 
wife  —  wife's  right  by  survivorship,  i.  93,  note. 

English  views  as  to  wife's  post-nuptial  choses  in  action,  i.  94-105. 

husband  may  disagree  —  how  sue  for,  i.  94. 

how  as  to  negotiable  instruments,  i.  95-99. 

wife  as  agent  to  indorse  them,  i.  100  and  note. 

wife's  income,  i.  101. 

post-nuptial  contract  with  wife  — her  earnings  —  goods  sold,  &c.,  u 
102,  103-107. 

distinction  between  express  and  implied  promise  to  wife,  i.  103-107. 

wife's  earnings,  i.  102-104.  (See  Labor  and  Earnings.) 

bond  —  promissory  note  —  sealed  instrument  —  deposit  in  savings 
bank  —  meritorious  cause,  &c.,  i.  105-107. 

every  express  promise  to  wife,  or  husband  and  wife,  is  her  post- 
nuptial chose  in  action,  i.  107. 
Husband's  power ,  during  coverture,  over  wi/e^s  choses  in  action,  i.  109- 
165. 

marriage  a  conditional  gift  to  husband  of  her  choses  in  action,  i.  109. 

nature  of  the  condition,  i.  109. 

effect  of  wife's  survivorship,  i.  109. 

profits  arising  from  wife's  choses  in  action,  i.  109. 
Possession  of  the  thing  necessary  in  a  reduction  of  it  by  husband,  i. 
111-118. 

actual  possession  —  intent  not  sufficient,  i.  111. 

receiving  interest  not  sufficient  as  to  principal,  i.  Ill,  112. 

legacy  —  bank  check  — promissory  note  —  shares  pf  stock,  i.  Ill,  112. 

possession  in  representative  capacity,  i.  113. 

receiving  payment  —  payment  to  agent,  i.  114. 

effect  of  payment  made  to  wife,  i.  115,  116. 

where  husband  receives,  as  wife's  agent,  u  116. 
something  else  in  compromise,  i.  117. 
exercises  other  acts  of  ownership,  i.  117. 

preliminary  steps  —  pledge,  i.  118. 
The  intent  which  must  accompany  the  husband's  possession,  i.  119-123. 

whether  the  intent  is  material,  i.  119-122. 

mere  receiving  not  reduction  to  possession,  i.  1 19,  120. 
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CHOSES  IN  ACTION  (WIFE'S), --continued. 

must  be  an  intent  to  appropriate,  i.  120,  121. 

the  New  Hampshire  doctrine,  i.  121. 

husband's  promise  to  reinvest  wife^s  fund,  i.  122. 
promise  to  refund,  i.  122,  123. 
Further  views  of  reduction  to  possession  by  act  in  pais,  i.  124-126. 

husband  ^8  power  to  control  payment,  i.  124. 

payment  to  wife,  except  as  his  agent,  not  valid,  i.  124. 

overpayment  to  husband,  i.  125. 

power  of  husband^s  guardian,  i.  125. 

the  New  Hampshire  doctrine,  i.  126. 
Further  views  of  the  reduction  to  possession  by  suit,^  i.  127-lSO. 

judgment  for  wife^s  chose  in  action,  i.  127. 

award  of  arbitrators,  i.  128,  129.  • 

agreements  pending  suit,  i.  130. 
Release,  and  reduction  by  assignment,  i.  131-155. 

husband^s  release  of  wife's  ordinary  cJioses  in  action,  i.  131,  132. 

of  her  future  interests,  i.  133-142. 

distinction  between  legal  and  equitable  choses  in  action,  i.  142. 

how  as  to  the  equitable,  i.  142,  143. 

release,  as  to  the  consideration,  i.  144. 

assignment  by  husband,  i.  145-155. 

distinction  as  to  negotiable  instruments,  i.  146. 

between  equity  to  settlement  and  right  by  survivorship,  i.  149, 150. 

specific  and  general  assignment  distinguished,  i.  151. 

wife^s  joining  in  assignment,  i.  152. 

distinction  between  pledge  and  assignment,  i.  153. 

assignment  of  reversionary  interests,  i.  154. 
Claims  of  husband's  creditors  on  vsife^s  choses  in  action,  i.  156-164. 

doctrines  conflicting,  i.  156. 

that  husband's  creditors  may  attach,  i.  157,  158. 

tiiat  uey  may  not,  i.  159-163. 

the  true  doctrine,  i.  164. 

wife's  equity,  i.  163,  164. 
Wife's  power,  during  coverture,  over  her  choses  in  action,  i.  165-169. 

doctrine  of  fife's  incapacity,  and  its  exceptions,  i.  165,  166. 

distinction  between  benefit  and  burden,  i.  167,  168. 

contract  between  husband  and  wife  as  to,  i.  167. 

relinquishment  by  wife  of  her  equity,  i.  168,  169. 

estoppel  of  wife  —  distributive  share,  i.  169. 
Death,  dissolving  the  coverture,  its  effect  on  wife^s  choses  in  action,  i.  170- 
•  182. 

reduction  to  possession  makes  the  fund  the  husband^s,  i.  170. 
Effect  of  husband's  death,  where  not  reduced  to  possession,  i.  171. 

wife  takes  by  survivorship,  i.  171. 
Effect  of  wife's  death,  i.  172-182. 
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CHOSES  IN  ACTION  (WIFE'S),^ continued. 

general  doctrine,  i.  172. 

statutes  of  Car.  II.,  i.  172-177. 

wife  not  **  heir"  or  •*  next  of  kin"  to  husband,  i.  174. 

husband^s  right  to  administer,  i.  175,  177. 
entitled  to  surplus,  i.  177. 
also  remainder,  i.  178. 

these  doctrines  discarded  in  some  of  the  States,  i.  179. 

who  sue  to  recover,  i.  180-182. 

how  as  to  chattels  real,  i.  182. 
CIVIL  ACTION. 

in  Kansas,  described,  ii.  242. 
CIVIL  INJURY, 

distinguished  from  criminal,  ii.  60. 
CIVIL  REMEDY, 

when,  and  when  an  indictment,  ii.  60. 
CIVIL  TORTS.  (See  Torts.) 

CLAIMANT.  (See  Adverse  Claimant.) 

CLAIMS  OF  CREDITORS.  (See  Creditors  of  Husband.) 

CLANCY, 

Book  by,  on  Rights  of  Husband  and  Wife,  i.  6. 
CLOTHES,  (See  Paraphernalia.) 

wife^s,  in  whom  is  the  legal  title  to,  i.  220,  note. 
COERCION, 

vitiates  husband^s  contract  with  wife,  i.  724. 

effect  of  husband^s,  on  wife^s  crime,  ii.  257. 

on  her  torts,  ii.  258  et  seq. 

of  husband^s  presence  prevents  estoppel  of  wife,  ii.  491. 
COERCION  AND  FRAUDS,  (See  Abuse  of  Confidence.) 

Practised  on  the  wijfe^  ii.  478-483. 

peculiarities  in  the  doctrine  of,  between  husband  and  wife,  ii.  478. 

how  in  general,  ii.  478. 

husband  coercing  wife  to  make  a  conveyance,  ii.  479,  480. 

practised  on  wife  hy  third  person,  ii.  481. 

wife^s  subsequent  confirmation  of  the  conveyance,  ii.  482. 

effect  of  acknowledgment  before  a  magistrate,  ii.  482. 

complicity  of  grantee,  ii.  483. 
COMBINE. 

capacities  of  married  women  under  statutes  and  unwritten  law,  how, 
ii.  225-229. 

(See  Capacities  ok  Married  Women.) 
COMMAND,  (See  Sukjection.) 

husband's  power  to,  defined,  i.  48,  888. 

is  necessary  —  cannot  be  abrogated  by  agreement,  i.  888. 
COMMON,  (See  Dower  —  Tenancy  in  Common.) 

passes  by  grant,  i.  250. 
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COMMON,  —  cimtinued. 

dower  of,  i.  250,  266-2o8.  486. 

curtesy  of,  i.  486. 
COMMON  LAW,  (See  Unwritten  Law.) 

distinction  between,  and  eqnity,  as  to  this  subject,  i.  16-22. 

how  antagonistic  to  equity,  i.  16. 

how  in  Pennsylvania,  i.  ld-22. 
COMMON  RECOVERY.  (See  Recovery.) 

COMMUNITY  SYSTEM, 

whose  the  increase  of  property  under,  iL  95. 
CONCURRENT  JURISDICTION, 

concerning  courts  of,  i.  634. 
CONDITION.         (See  Estates  upon  Condition  —  Feb  Conditiokal.) 
CONFIDENCE.  (See  Abuse  of  Confidence.)    . 

CONFLICT  OF  LAWS, 

personal  property  treated  as  wife^s,  while  the  parties  reside  in  another 
State,  ii.  100. 
Belating  to  the  subjects  of  these  volumes^  discussed,  ii.  563-587. 

introduction,  ii.  563,  564. 
Changes  of  domicil  not  contemplated  at  time  of  marriage,  ii.  565-577. 

former  rights  of  the  parties  carried  to  the  new  locality,  ii.  565,  566. 

not  the  old  remedies,  ii.  565. 

form  of  holding  in  new  locality,  ii.  567,  568. 

after-acquired  property,  ii.  569,  570. 

how,  where  there  is  an  ante-nuptial  contract,  ii.  570*^73. 

as  to  the  registry  laws  of  the  two  States,  ii.  573. 

rights  and  procedure  distinguished,  ii.  574. 

precedence  of  creditors,  ii.  574. 

as  to  the  real  estate,  ii.  575. 

dower,  ii.  576. 

things  contrary  to  the  domestic  policy,  ii.  577. 
Marrying  in  one  State  with  intent  to  reside  in  another,  ii.  578-583. 

generid  doctrine,  ii.  578, 579. 

marriage  status,  property  rights,  and  divorce,  distinguished,  ii.  579. 

how  of  an  ante-nuptial  contract  in  these  cases,  ii.  580-582. 

where  there  is  no  express  contract,  ii.  583. 
Some  miscellaneous  questions,  ii.  584-587. 

real  property  in  another  State,  ii.  584,  585. 

personal  property,  ii.  586. 

conclusion,  ii.  587. 
CONFLICTS  IN  DECISIONS, 

not  always  exist  when  supposed  to  by  judges  deciding,  i.  181. 
CONFUSION  OF  GOODS.  (See  Mixinq.) 

CONNECTICUT, 

unwritten  law  of,  ii.  646. 

common  law  of,  as  to  curtesy,  i.  510,  note. 
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no  tenancy  by  the  entirety  in,  i.  614. 
words  requisite  to  create  separate  estate,  i.  839»  note, 
history  of  legislation,  li.  8,  647. 
past  transactions  —  existing  marriages,  ii.  648. 
what  property,  ii.  649. 

form  of  conveyance  to  make  the  property  statutory,  ii.  90. 
exempt  from  creditors,  ii.  650. 
ownership  and  trusteeship,  ii.  651. 
conveyances,  ii.  652. 
charging  in  equity,  ii.  653. 
contract,  ii.  654. 
torttf  of  married  women,  ii.  655. 
conveyances  between  husband  and  wife,  iu  864,  note, 
wife's  labor  and  earnings,  ii.  429,  656. 
separate  business,  ii.  441,  657. 
mixing  wife^s  property  with  husband^s,  iL  658. 
equitable  estates,  ii.  659. 
StahUes, — 

1869,  c  124,  —  ii.  647,  654. 

1872,  c.  94,— ii.  647,  653. 

Gen.  Stats,  of  1875,  tit.  14,  c.  2,  §  1,  — ii.  649. 

§3,— ii.  649,  651. 
§4,  6,— ii.  652. 
§8,— ii.  656. 
tit.  18.  c.  7,  §  15,  —  ii.  658. 
19,  c.  5,  §9,  — ii.  653. 
§11,— ii.656. 
c.  16,  §  11,  — ii.  649. 
CONSENT, 

age  of,  as  to  dower,  i.  247. 
CONSENT  OF  HUSBAND, 

to  wife  carrying  on  business,  ii.  438. 
CONSEQUENTIAL  EFFECTS, 

Of  the  gtcUutes  in  things  not  vnthin  tJteir  ternu^  ii.  57-73. 
general  views,  ii.  57,  58. 
Some  rules  to  determine  consequential  effects,  ii.  59-65. 
creation  of  statute  has  same  incidents  as  like  common-law  thing,  ii.  59. 
expositions  of  this  rule,  ii.  60,  61. 
statutory  methods  exclusive,  ii.  62. 
but  not  if  other  methods  are  necessary  to  make  the  statute  effectual, 

n.  63. 
not  in  conflict  with  prior  law,  ii.  64. 
laws  cease  with  their  reason,  ii.  65. 
Applications  of  ml  es  to  married-women  statutes,  ii.  66-73. 
wife^s  control  over  her  statutory  property,  ii.  66-68. 
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CONSEQUENTIAL  EFFECTS,  —  canHnued. 
ber  power  to  carry  on  busioeM,  ii.  69-71. 
support  of  wife,  ii.  72. 
otber  consequences,  ii.  73. 
CONSIDERATION,  (See  Marriage.) 

different  kinds  of,  stated,  i.  775. 
marriage  a  valuable,  i.  26,  27,  775  el  seq. 
seal  a  substitute  for,  i.  106. 

failure  of  the,  for  an  agreement  not  to  have  dower,  i.  426,  427. 
whether  necessary  to  a  gift  in  equity  from  husband  to  wife,  i.  717, 720. 
CONSIDERATION  FOR  PURCHASE, 

presumption,  whether  husband^s  or  wife^s,  ii.  136-140. 
CONSTITUTIONAL  LAW. 

as  to  retrospective  laws,  ii.  29-86. 

ex  post  facto  laws,  ii.  29. 

vested  rights,  ii.  32-34. 

inchoate  rights  not  vested,  ii.  32. 

deprived  of  life,  &c.,  except  by  law  of  the  land,  ii.  83. 

waiving  constitutional  right,  ii.  34,  35, 

converting  land  into  money,  taking  away  remedy,  &c.,  ii.  36. 

statutes  to  be  so  interpreted  as  to  be  constitutional,  ii.  87. 

sundry  questions  as  to  constitutionality  of  the  married-women  statutes, 

ii.  38-53. 
divorce  not  impair  obligation  of  contract,  ii.  54. 
removal  of  husband  and  wile  from  one  State  to  another,  ante-nuptial 

contract  not  to  be  impaired,  ii.  570-572. 
husband^s  trusteeship  in  Alabama,  ii.  600. 
support  of  family  in  Alabama,  ii.  610. 
increase  of  wife^s  property  in  California,  ii.  50,  632. 
( And  see,  under  the  otber  States,  and  various  other  titles.) 
CONTEMPLATION    OF   MARRIAGE,  (See  Frauds  befobb 

Marriagr.) 
CONTEMPORARY   LAW  TREATISES, 

not  criticised  disapprovingly,  i.  459,  note. 
CONTEMPT  OF  COURT, 

courts  may  punish  for,  ii.  21. 

after  marriage  in,  wife*s  equity  to  a  settlement,  665  et  seq. 
CONTINGENT  REMAINDER, 

not  a  vested  right,  ii.  38. 
CONTRACT,         (See  Aoreemrnt  —  Contracts  and  Conyetancrs  — 

Post-nuptial  Draunqs  together.) 
wife  cannot  be  bound  by,  i.  842. 
mixed  with  tort,  whether  binds  wife,  i.  906,  907. 
of  marriage,  distinguished  from  status  of  marriage,  i,  23,  888. 
attendant  on  marriage,  i.  23-28. 
distinction  between,  and  the  rule  of  law,  i.  23-^4. 
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CONTRACT,  —  continued. 

wife's,  as  charge  on  separate  estate,  i.  878. 

wife's  power  of,  in  Illinois,  ii.  24,  note. 

of  wife,  whether  what  accrues  from,  is  hers  or  her  husband's,  ii.  82, 88. 

wife's  power  of,  ii.  84. 

of  wife,  in  equity,  binds  her  estate,  not  her  person',  ii.  202. 

how  power  of,  affects  power  to  charge  in  equity,  ii.  205-207. 

torts  connected  with,  ii.  261-263. 

torts  to  wife  in  violation  of,  ii.  275. 

of  husband  to  sell  lands  held  in  oommon  with  wife,  ii.  291. 

ante-nuptial,  between  husband  and  wife,  effect  of  marriage  on, 

ii.  326-887.  (See  Liabiuties  to  each  othbb.) 

Wife't  power  of,  under  the  statutes,  ii.  230-252. 

introduction,  ii.  230,  231. 
Some  leading  principles  and  their  application,  ii.  232-242. 

no  general  power  of,  ii.  232. 

express,  partial,  and  limited  powers  of,  ii.  233,  234. 

wife  as  surety  for  husband,  ii.  233. 

implied  power  of,  ii.  235-238. 

separate  business,  ii.  236-238. 

•'  as  if  sole,"  iL  287-239. 

distinction  between,  at  law  and  in  equity,  ii.  240-242. 

blending  of  common-law  and  equity  jurisdictions,  ii.  242. 
Special  details,  ii.  243-252. 

wife's  agreement  to  convey  her  lands,  ii.  244-248. 

wife's  agreement  to  purchase  lands,  ii.  249,  250. 

her  covenants  of  warranty,  ii.  251. 

concluding  views,  ii.  252. 
CONTRACTS  AND  CONVEYANCES.  (See  Contract  —  CoN- 

VEYANCB  —  Husband  —  Lsoal  Capacity  op  Wifb  —  Post- 
nuptial  Deaunqs  together  —  Post-nuptial  Settlement.) 

between  husband  and  wife,  the  general  doctrine,  i.  36-38. 
(And  see  Post-nuptial  Dealings  together.) 

husband  and  wife  cannot  at  law,  otherwise  in  equity,  i.  17,  18. 

views  of  wife*s  power  of,  with  husband,  L  167,  168. 

whether  can  msdce  wife's  earnings  her  own,  as  against  creditors,  i.  215. 
Between  husband  and  wife,  the  doctrine  of,  considered,  i.  707-734. 
Introduction,  i.  707-709. 

what  principles  govern  the  doctrine,  i.  707. 

difficulties  of  the  subject,  i.  708. 
The  doctrine  at  law,  i.  710-715. 

general  terms —  illustrations,  i.  710,  711. 

deed  of  land  —  promissory  note,  i.  711. 

limit  of  the  doctrine,  i.  712. 

where  a  third  person  intervenes,  i.  712-714. 

conveyances  of  land  to  each  other,  i.  713. 
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chose  in  curium  from  hasband  to  wife,  i.  714. 

farther  distinctions  —  will,  i.  715. 
The  doctrine  in  equity,  i.  716-718. 

how  differs  from  legal  doctrine,  i.  716,  717. 

legal  and  equitable  doctrines  harmonize,  i.  716,  717. 

doctrine  of  trusteeship  stated,  i.  716,  717. 

husband  conveying  land  to  wife,  i.  717. 

general  power  of  mutual  contract,  i.  718. 
The  combined  result,  i.  719-734. 

general  doctrine  reached,  i.  719. 

voluntary  gifts,  and  conveyances  for  consideration,  distinguished, 
i.  720. 

wife^s  land  as  a  consideration,  i.  721. 

wife^s  dower  as  a  consideration,  i.  722-725. 

contract  vitiated  by  fraud  or  coercion,  i.  724. 

concerning  the  value  of  the  dower,  i.  724. 

transaction  must  be  one,  or  simultaneous,  i.  725. 

relinquishment  of  equity  to  settlement  as  a  consideration,  i.  726-739. 

settlement  of  wife^s  choaes  in  (iction  on  her  by  husband,  i.  726-729. 

how  as  to  legal  chosei  in  action^  i.  729. 

gifts  of  chattels  by  husband  to  wife,  L  730,  731. 

wife^s  possession  not,  in  equity,  necessarily  the  husband^s,  i.  731. 

wife^s  earnings,  settlement  of,  i.  215,  732,  733. 

conclusion  as  to  the  power  of  mutual  contract,  i.  734. 
BetvDeen  husband  and  io(/e,  considered  with  respect  to  claims  of  husband's 
credUars,  L  735-761. 

general  view,  i.  735. 
Some  general  principles,  relating  to  frauds  on  creditors,  i.  737-749. 

how  the  statutory  afid  common  laws  combine,  i.  737. 

statutes  of  Edw.  3,  Rich.  2,  and  Hen.  7,  i.  737. 

statutes  of  Elizabeth,  i.  738. 

interpretation  of —  in  affirmance  of  the  common  law,  i.  789. 

are  common  law  in  United  Statesy'i.  740. 

extent  of  the  subject,  &c.,  i.  741. 

voluntary  conveyances  as  against  existing  creditors,  i.  742-744. 

fraud  in  law  —  presumption  for  jury,  i.  743. 

grantee^s  knowledge  of  the  fraud,  i.  744. 

voluntary  conveyances  as  against  subsequent  creditors,  L  745,  746. 

how  affected  by  fraud  as  to  existing  creditors,  i.  745. 

who  take  advantage  of  this  fraud,  i.  745. 

what  fraud  sufficient,  i.  746. 

conveyance  for  valuable  consideration,  fraudulently  meant,  i.  747. 

conveyance  to  pay  existing  debt,  i.  748. 
English  interpretations  of  the  general  doctrine,  i.  751,  note. 

the  two  statutes  of  Eliz.  distinguished,  ib.  par.  1. 
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effect  of  13  Eliz.  c.  5,  ib.  par.  2. 
mere  indebtedness  does  not  avoid  settlement,  ib.  par.  3. 
extent  of  indebtedness  and  the  intent,  ib.  par.  3-6. 
settlement  on  a  stranger,  ib.  par.  5. 
fraudulent  intent,  not  being  indebted,  ib.  par.  6. 
debt  contracted  immediately  afler  the  conveyance,  ib.  par.  5,  6. 
subsequent  creditors  taking  advantage  of  fraud  committed  against 

prior  ones,  ib.  par.  7. 
can  the  subsequent  creditor  institute  the  challenge  P  ib.  par.  8,  9. 
settlement  of  property  not  attachable  for  debt,  ib.  par.  10. 
nature  of  the  debt  which  will  support  challenge  of  settlement,  ib.  par.  11. 
creditors  only  can  take  advantage  —  not  personal  representatives  of 

the  settlor  —  not  voluntary  donee,  ib.  par.  12. 
other  proofs  of  fraud  besides  indebtedness,  ib.  par.  13. 
reserving  power  to  mortgage,  ib.  par.  13. 
power  of  revocation,  ib.  par.  13. 
reserving  an  interest  in  the  property,  ib.  par.  13. 
continuance  in  possession,  ib.  par.  14. 
How,  according  to  the  American  law,  in  transactions  between  husband 

and  wiie,  i.  760-761. 
distinction  between  voluntary  gifts  and  conveyances  for  valuable 

consideration,  i.  760. 
As  to  voluntary  gifts,  i.  761-767. 

Scotch  doctrine,  with  the  English,  stated,  i.  761. 

as  respects  husband^s  indebtedness,  i.  762. 

meritorious  gifts  distinguished  from  gifts  not  meritorious,  i.  763,  764. 

reasonableness  of  the  provision,^i.  764. 

amount  or  proportion  settled,  i.  766. 

wife^s  property  not  reduced  to  husband^s  possession,  i.  766,  767. 

distinction, "whether  the  particular  property  is  attachable  or  not,  i.  766. 

whether  the  ftind  has  been  reduced  to  possession  or  not  —  what  is 

such  reduction,  i.  767. 
As  respects  conveyances  for  valuable  consideration,  i.  768-761. 
the  general  doctrine,  i.  768. 
agreement'to  support,  i.  769. 
fiiture  support  of  wife,  i.  760. 
deeds  of  separation,  i.  760. 
inadequate  consideration,  i.  761. 
firaud  or  not  in  the  intent,  i.  761. 
Between  husband  and  wife,  as  affected  by  claims  of  subsequent  purchasers 

from  husband  J  i.  762-774. 
depends  on  stat.  27  Eliz.  c.  4,  i.  762. 
English  interpretations,  i.  672,  note. 

voluntary  conveyances,  though  not  intentionally  fraudulent,  void  in 

all  cases  in  favor  of  subsequent  purchaser  for  value,  ib.  par.  1,  2. 
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even  though  such  purchaser  has  notice  of  the  oonreyance,  ib.  par.  2. 
and  even  in  favor  of  one  who  has  only  agreed  to  purchase,  and 

though  be  has  notice  of  the  prior  settlement,  ib.  par.  8. 
mortgagee  counted  as  a  purchaser,  ib.  par.  4. 
no  injunction  in  equity  against  husband,  ib.  par.  6. 
equity  will  not  assist  husband  to  defeat  the  settlement,  ib.  par.  6. 
not  compel  one  to  complete  a  purchase,  ib.  par.  6. 
how  far  equity  will  support  settlement,  ib.  par.  7,  8. 
evil  consequences  of  these  English  interpretations,  i.  763. 
American  interpretations,  i.  763-774. 
reject  the  English,  i.  763. 
general  American  doctrine  stated,  i.  763. 
possession  under  the  voluntary  deed,  i.  764. 
registration  laws  —  effect  of  recording,  i.  764-766. 
subsequent  purchasers  with  notice  —  what  is  notice,  i.  765. 
registration  as  notice,  i.  765,  766. 
presumption  as  to  fraud,  i.  767. 
actual  intent  to  defraud,  i.  768. 
subsequent  voluntary  donee,  i.  769. 
power  of  revocation  reserved,  i.  770-773. 
power  to  charge  the  estate  reserved,  i.  773. 
the  doctrine  extended  to  personal  property,  i.  774. 
CONTROL,    (See  Charging  in  Equity  —  Contract — Con  vrtancbs.) 

wife^s,  over  her  statutory  property,  ii.  66-68. 
CONVERSION, 

by  husband,  distinguished  from  reduction  to   possession,  i.  120, 

note, 
of  chattel  by  wife,  ii.  259. 
CONVEY.  (See  Agrebmbnt  to  Conyky.) 

CONVEYANCE,  (See  Alienation  —  CosftcioN  and  Fraud  — 

Contracts  and  Convbtangks  —  Convbyancks  —  Forx   of 
Conveyance  —  Post-nuptial  Dealings  together.) 
of  wife's  chattels  real,  how,  i.  190-196. 

of  husband's  land  as  bar  to  dower,  i.  446-453.  (See  Dower.) 

working  a  discontinuance,  i.  568,  569. 
statute  may  authorize  wife  to  make,  of  her  common-law  reversions, 

ii.  41. 
statutes  which  take  from  husband  the  power  of,  as  to  his  interest  in 

wife's  lands,  ii.  108. 
by  wife,  effect  of,  on  curtesy,  ii.  146,  148,  note, 
in  fraud  of  contemplated  marriage,  ii.  338-355. 

(See  Frauds  before  Marriage.) 
wife  join  husband  in,  ii.  381. 
of  wife's  lands  when  husband  an  alien,  ii.  509. 
by  infant  wife,  ii.  520-522. 
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CONVBYANCB.) 

GenercU  discussion  concerning^  i.  686-604. 

not  by  deed  at  common  law,  i.  586. 

by  fine  and  recovery,  i.  586,  587. 

now,  by  deed,  in  England,  i.  587. 

how  in  United  States,  i.  587,  588. 
Statutory  regulations,  and  how  construed,  i.  589-604. 

general  view  of  American  statutes  and  their  construction,  i.  589. 

wife^s  acknowledgment,  i.  590. 

evidence  of  acknowledgment —  magistrate's  certificate,  i.  591. 

form  of  certificate  —  how  closely  follow  statute,  i.  592. 

whether  husband  must  join  wife  in  her  deed  —  separate  deeds,  i.  593. 

form  of  the  deed,  L  594. 

the  consideration,  i.  595. 

Toid  as  to  wife  —  good  as  to  husband,  i.  596. 

curing  defective  acknowledgment,  i.  597. 

delivery  of  the  deed,  i.  598. 

equity  cannot  cure  void  deed,  i.  599. 

deed  to  wife  with  void  mortgage  back,  i.  600. 

wife's  agreement  to  convey,  i.  601. 

husband's  agreement  that  wife  shall  convey,  i.  601. 

wife's  conveyance  by  attorney,  i.  602. 

wife's  warranty,  i.  603. 

covenant  to  her  running  with  the  land,  i.  603. 

husband  and  wife  conveying  to  each  other,  i.  604. 

mortgage  of  wife's  land  for  husband's  benefit,  i.  604. 
CONVEYANCES  OF  SEPARATE  ESTATE,        (See  Convbyancb.) 
Of  the  wife^  equitable  and  statutory ,  ii.  162-200. 

introductory  views,  ii.  162. 
Wife's  power  to  cpnvey  her  equitable  estate,  ii.  163-173. 

general  doctrine,  ii.  163. 

distinction  —  real  estate,  personal,  terms  of  trust,  charge,  &c.,  ii. 
164,  165. 

general  powers  of  cestui  que  trust,  iL  164. 

other  distinctions,  ii.  165,  note. 

when  the  estate  is  personal,  ii.  166. 

when  it  is  real,  ii.  167,  168. 

limitations  as  to  real  estate,  iL  169,  170. 

doctrine  as  to  personal,  re-stated,  ii.  171. 

real  —  gift  from  third  person,  ii.  171. 

special  provisions  of  the  settlement,  ii.  172,  173. 
Wife's  power  to  convey  her  statutoty  estate,  ii.  174-184. 

how  in  legal  principle,  ii.  174. 

how  on  the  authorities,  ii.  175  et  seq. 

as  to  personal  estate,  ii.  175-179. 
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Maine,  ii.  175  and  note. 

Indiana,  ii.  176.  ' 

Pennsylvania,  ii.  177. 

other  States,  ii.  178. 

negotiable  instruments,  ii.  179. 

property  which  passes  by  delivery,  iL  179. 

real  estate,  ii.  180. 

charge  in  equity,  ^kc,  ii.  180. 

under  special  terms  of  statutes  —  Massachusetts,  WisconsiD,  Michi- 
gan, &c.,  ii.  181-184. 

•*  as  if  single*''  "  as  if  unmarried,''  ii.  182,  188. 
Forms  of  the  conyeyance,  ii.  186-200. 

how  as  to  the  equitable  estate,  ii.  185-188. 

how  in  execution  of  a  power,  ii.  189-195. 

form  of  conveying  the  statutory  estate,  ii.  196-200. 
COPARCENARY, 

dower  of  lands  held  in,  i.  804. 
COPULA, 

not  necessary  to  dower,  i.  247. 
CORD, 

book  by,  on  Married  Women,  L  14. 
CORPOREAL  HEREDITAMENTS,  (See  Dower.) 

liable  to  dower,  i.  256. 
COURTS,  (See  Dower  —  Procbedimqs  in  Court.) 

whether  dower  of  profits  of,  i.  256. 

howi  dower  assigned  of  the  profits  of,  i.  336. 
CREDIT, 

legal  authors  should  give,  for  all  they  borrow,  i.  15. 

whether  wife  can  obtain  the  statutory  estate  by  purchase  on,  ii. 
80^88. 
CREDITORS.  (See  Husband's  Creditors  —  Prbcedsngb  ov 

Creditors.) 
CREDITORS  OF  HUSBAND,        (See  Husband's  Creditors.) 

claim  of,  to  wife's  vested  property,  ii.  34,  35. 

power  of,  over  wife's  purchase  on  credit,  ii.  88. 

concerning  statutes  which  exempt  from  claims  of,  property  received 
from  wife,  ii.  107. 

satisfying  claims  of,  out  of  wife's  estate,  in  hands  of  trustee,  ii. 
117. 

» 

not  defrauded  by  conveyance  where  there  was  a  resulting  trust* 

ii.  122. 
presumption  of  wife's  ownership  as  against,  ii.  135-140. 
power  of,  over  curtesy  in  statutory  lands,  iL  148,  note. 
Claims  of,  and  ofwife^  conflicting,  iL  450-477. 
introductory  views,  ii.' 450-451. 
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CREDITORS  OF  HUSBAND, ^continued. 

Distinction  between  property  in  possession  «nd  personal  services  to  be 
rendered  in  future,  ii.  452-460. 

debts  are  paid  out  of  property,  ii.  452. 

power  to  acquire  and  acquisition,  distinguished,  ii.  453. 

husband^s  services,  ii.  454-456. 

wife's  services,  ii.  418,  457-460. 
Mingling  of  property  and  services,  ii.  461-465. 

wife  carrying  on  business  —  husband's  labor ^- her  labor,   Ac,,   ii. 
461-465. 
Mingling  of  property,  ii.  466-473. 

in  general  —  distinction,  ii.  466. 

husband  putting  improvements  on  wife's  land,  ii.  467-472. 

wife^s  money  in  husband''8  land,  ii.  473. 
The  procedure  on  behalf  of  creditors,  ii.  474-477. 

in  general,  ii.  474. 

cases  of  resulting  trust,  ii.  475. 

injunction  —  action  at  law,  li.  476. 

conclusion,  ii.  477. 
CRIME, 

wife's  capacity  for,  i.  41,  42,  49,  703,  706. 

protected  from,  of  others,  i.  912. 
CRIMINAL  INJURY, 

distinguished  from  civil,  ii.  60. 
CURTESY, 

whether  the  law  favors,  i.  456. 

founded  on  positive  institutions,  i.  458,  note. 

sale  of  husband^s,  i.  535,  note. 

husband's,  in  wife's  separate  estate,  L  852  and  note. 

in  wife's  statutory  lands,  ii.  24. 

in  wife's  equitable  estate,  ii.  26. 

whether  husband  can  bar,  by  disclaimer,  ii.  102. 

not  taken  away  by  Maryland  act  of  1841,  c.  161,— ii.  107. 

effect  of  wife's  conveyance  on,  in  Massachusett-s,  ii.  181. 
Doctrine  of,  in  separate  estate,  discussed,  ii.  141-150. 

introductory  views,  ii.  141. 
In  wife^s  equitable  lands,  ii.  142-146. 

general  doctrine,  ii.  142. 

how  in  principle,  ii.  148. 

some  adjudged  points,  ii.  144,  145. 

power  of  appointment  in  wife,  ii.  146. 
In  wife's  statutory  lands,  ii.  147-150. 

how  in  principle,  ii.  147. 

how  in  adjudication,  ii.  148. 

under  special  terms  of  statutes,  ii.  148-150. 

general  result,  ii.  150. 
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CURTESY  CONSUMMATE, 
Husband's  tenancy  by  ihe^  discussed^  i.  471-527. 
Introduction,  i.  471,  472. 

as  to  further  topics  relating  to  dower,  i.  471. 

wife^s  land  —  order  of  the  discussion  concerning,  L  471,  472. 

order  and  scope  of  this  discussion,  i.  472. 
Genera]  view  of  the  doctrine  of  curtesy,  i.  473-484. 

definitions,  i.  473  and  note. 

difficulties  of  the  subject,  i.  474. 

analogies  to  dower,  L  474-487,  &c. 

sustenance  of  husband  —  of  children,  i.  474,  475. 

possibility  of  issue  to  inherit,  i.  476,  477,  481. 

estates  tail,  i.  476. 

extending  beyond  the  original  estate,  i.  476-488. 

issue  must  be  bom  —  alive  —  need  not  cry,  i.  477. 

four  things  essential,  i.  478. 

how  concur  in  point  of  time,  i.  478-480. 

what,  during  marriage,  i.  479. 

voidable  marriage  —  divorce,  i.  479,  482,  483. 

issue  bom  afler  wife  dies,  i.  480. 

issue  take  by  inheritance  —  not  by  purchase,  i.  481. 

void  marriage  —  want  of  mental  capacity,  i.  483. 

issue  deaf  and  dumb  —  a  monster — an  idiot,  i.  484. 
What  lands,  &c.,  and  what  estate  therein,  i.  485-495. 

inheritable  by  issue — how  far  analogous  to  rule  in  dower,  i.  485- 
488. 

lands  to  two  women  —  two  men  —  common,  i.  486. 

estates  for  life  —  mere  right  —  annuity,  i.  487. 

issue  inherit  the  particular  estate,  i.  488. 

estate  tail  —  what  issue  —  extending  beyond  the  particular  estate, 
i.  488. 

conditional  fee,  i.  488  and  note. 

remainders  and  reversions,  i.  489,  490. 

e£fect  of  assignment  in  bankruptcy,  i.  489. 

estates  for  life  —  rent,  i.  490,  491. 

contingent  remainders,  &c.,  —  merger,  i.  491,  492. 

these  distinctions  abolished  \n  England  by  statute,  i.  493. 

wife  holding  as  trustee,  i.  494. 

wife  holding  as  cestui  que  trust,  i.  495. 
What  seisin  is  necessary,  i.  496-510. 

must  be  seisin  —  whether  analogous  to  dower,  i.  496. 

seisin  in  fact,  i.  496,  497. 

seisin  for  issue  to  inherit,  i.  497. 

di£fering  rules  as  to  inheritance,  i.  497-499. 

whether  the  doctrine  as  to  curtesy  changes  with  the  law  as  to  inher- 
itance, i.  498,  499. 
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CURTESY  CONSUMMATE.  —  continued. 

English  views  as  to  the  seisin  necessaiy  to  curtesy,  i.  500-506. 

seisin  in  the  wife,  i.  500. 

seisin  in  fact,  i.  501-503. 

how  far  actual  entry  necessary,  i.  502. 

joint  tenancy  —  tenancy  in  common,  i.  508. 

seisin  in  law,  i.  504. 

equitable  seisin,  i.  505,  506. 
American  decisions  as  to  the  seisin  necessary,  i.  507-510. 

in  conflict  —  no  uniform  doctrine,  i.  507. 

conveyances  by  feoffment  and  under  statutes  distinguished,  i.  508. 

adverse  possession  and  non-entry  by  the  true  owner  distinguished, 
i.  509. 

actual  possession  necessary  —  not  necessary  —  remainder  and  re- 
version, i.  510. 

decisions  in  particular  States,  i.  510,  note. 
Nature  of  the  consummated  estate,  i.  511-587. 

no  analogy  here  to  dower,  i.  511. 

assignment  not  necessary,  i.  511. 

estate  for  life  —  creditor,  i.  511,  512. 

continuation  of  wife^s  estate,  512. 

wife^s  encumbrances,  i.  512,  518. 

advowson,  i.  514. 

partition,  i.  515,  516. 

concerning  waste,  i.  517-^26.  (See  Wastb.) 

forfeiture  for  wrongful  alienation,  i.  527. 
CURTESY  INITIATE, 

settlement  out  of  husband^s  estate  by  the,  658,  659,  665. 

whether  legislation  may  take  away,  ii  43. 
Husband's  tenancy  by  ihe^  in  wife's  land,  discussed^  i.  580-585. 

compared  with  tenancy  by  the  marital  right,  i.  580-583. 

how  the  seisin,  i.  581-~583. 

as  to  the  Statute  of  Limitations,  i.  582. 

held  in  husband^s  own  right,  i.  588. 

how  sue  for  injuries  to  this  estate,  L  588, 584. 

trespass,  i.  583. 

ejectment,  i.  588^ 

waste,  i.  584. 

compared  with  curtesy  consummate  and  tenancy  by  the  marital 
right,  i.  585. 
CUSTOM  OF  LONDON, 

free  trader  after  the,  ii.  528,  529. 


DEAF  AND  DUMB, 

issue  born,  gives  curtesy,  i.  484. 
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DEATH,  (See  Dissolution.) 

presuniption  of,  i.  90. 

e£fect  of,  on  wife^s  chases  in  action,  i.  92,  170-182. 
(See  Wife's  Choses  in  Action.) 

effect  of,  on  husband V  liability  for  wife^s  ante-nuptial  debts,  i  i.  371. 
DEATH  OF  HUSBAND, 

effect  of,  on  wife^s  contracts  daring  coverture  i.  842,  note. 
.  DiEATH  OF  WIFE, 

effect  of,  on  her  choses  in  action,  ii.  46,*note. 
DEBT,  (See  Antk-nuptial  Debts.) 

receiving  part  of,  or  the  interest,  by  husband,  not  a  reduction  to 
possession  of  the  residue,  L  114. 

property,  not  personal  services,  liable  for,  ii.  452. 
DEBTOR  AND  CREDITOR, 

relation  of,  between  husband  and  wife,  ii.  360. 
DEBTS  OF  WIFE, 

for  goods,  whether  husband  compellable  to  pay,  ii.  82,  note,  88. 
DECLARATIONS, 

of  husband,  preventiiig  wii'eVproperty  resting  in  him,  ii.  101. 
DECREE,  (See  Judgment.) 

husband^s  right  to  wife^s,  i.  191. 
DEDICATION, 

of  wife^s  land  to  public  use,  how,  ii.  495. 
DEED, 

to  constitute  a,  there^must  be  a  seal,  i.  451. 

when,  works  discontinuance,  i.  568,  569. 

form  of,  to  convey  wife's  land,  i.  594,  note,  596,  and  note. 

wife  may  appointrik)y,  ii.  192. 

hu&band  may  accept,  for  wife,^ii.  393. 
DEED  OF  SEPARATION,  (See  Separation.) 

agunst  policy  of  law,  i.  760. 

on  consideration  that  trustee    guarantees  against  wife's  debts,  i. 
760. 

breach  of  matrimonial  duty  committed,  i.  760. 

does  not  prevent  husband  releasing  action  for  tort  on  wife,  ^.  912. 
DELAWARE.  ^ 

general  view  of  the  legislation  of,  as  to  married  women,  ii.  661. 

StattOe,^ 

March  17,  1878, —ii.  661. 

DEPOSIT,  (See  Bank  Deposit  —  Certificate  op  Deposit.) 

DEPOSIT  IN  BANK,  (Sco^Bank  Check— Monet.) 

is  a  chase  in  action^  i.  93,  note. 

in  wife's  name,  how,  i.  93,  note. 

DEROGATION  OF  COMMON  LAW, 

statutes  in,  how  construed,  ii.  16, 

how,  as  to  married-women  statutes,  ii.  17. 
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DESCENT,         (See  Administrator  —  Distribution  and  Descent  — 

Distributive  Shark.) 

fund  coming  by,  deemed  equitable,  i.  641. 
DESERTED  WIFE, 

torts  committed  on,  ii.  276. 
DESERTION,  (See  Livinq  Apa«t.) 

by  husband,  e£feet  on  wife^s  earnings,  i.  21,  212,  213. 
chose  in  adion,  i.  21. 
equitable  jointure,  i.  426. 
equity  to  a  settlement,  i.  653,  65^-664,  677. 

does  not  disqualify  husband  to  release  action  for  tort  on  wife,  i.  912. 

wife^s  funds  after,  deemed  equitable,  i.  641. 

by  wife,  effect  of,  on  her  equity,  i.  671. 

doctrine  of,  as  respects  husband  fixing  domicil,  ii.  157-159. 

husband's,  effect  of,  on  wife^s  subsequent  earnings,  ii.  420. 

threat  of,  conreyance  procured  by,  ii.  479 . 
DETINUE, 

form  of  suit  in,  for  wife^s  chattels,  i.  71. 
DEVISE,  (See  Will.) 

effect  of,  on  curtesy  in  statutory  lands,  ii.  148,  note. 
DIAMONDS,  (See  Wife's  Paraphbrnaua.) 

what,  are  wife's,  i.  230. 
DISCLAIMER,  (See  Non-claim  of  Husband.) 

of  ownership  in  wife's  property,  ii.  101, 102. 
DISCONTINUANCE, 

whether  by  husband's  conveyance,  i.  568,  569. 
DISCOUNT, 

procured  by  wife's  fraud,  whether  a  tort,  ii.  263. 
DISCRETION.  (See  Judicial  DiscRKTiON.) 

DISSOLUTION,  (See  Death  — Divorce.) 

of  marriage,  effect  of,  on  husband's  liability  for  wife's  torts^  ii.  254, 
255. 

same,  his  liability  for  her  ante-nuptial  debts,  it.  309,  311. 

effect  of,  on  ante-nuptial  obligations  between  the  parties,  ii.  829. 
DISTRIBUTION  AND  DESCENT,  (See  Inheritance.) 

DUposition  of  wife^s  propeiiy  by,  ii.  551-562. 

introduction,  ii.  561.  * 

As  to  the  common-law  estate,  ii.  552,  553. 

land,  ii.  552. 

personal  property,  ii.  553. 
As  to  the  equitable  estate,  ii.  554-559. 

general  doctrine,  ii.  554. 

where  the  settlement  contains  a  power,  ii.  555. 

illustrations  of  doctrine,  ii.  556-559. 
As  to  the  statutory  estate,    i.  560-^62. 

in  general,  ii.  560. 

686 


DOW  ALPHABETICAL  INDEX. 

DISTRIBUTION  AND  DESCEST,-^  continued. 
illustratioDB,  ii.  561. 

conclusion,  ii.  662. 
DISTRIBUTIVE  SHARE, 

whether  wife'x,  vests  in  husband,  i.  73,  83,  note,  84,  note. 

husband^s  claim  to  wiie^s,  i.  62-84. 

wife^s,  whether  payment  to  her  is  reduction  to  husband^s  possession, 
i.  116.  116. 

mortgage  paid  with,  i.  116. 

wife^s,  whether  can  be  barred  by  estoppel,  169. 

deemed  equitable  fund,  641.  • 

is  •*  property,"  ii.  76. 
DIVIDENDS.  (See  Shares  of  Stock.) 

DIVISION  FENCE, 

husband's  acquiescence  in,  how  affects  wife,  ii.  394. 
DIVORCE, 

not  ti*eated  of  in  this  work,  i.  13. 

effect  of,  on  dower,  i.  247,  248. 

whether  curtesy  after,  i.  479,  482,  483. 

the  late  statutes  do  not  constitute,  ii.  24,  note. 

effect  of,  on  wife's  lands  in  Tennessee,  11. 108. 
DIVORCED  WIFE, 

how  sue  for  torts  to,  ii.  276. 
DOMICIL, 

husband*s  power  to  fix  the  common,  ii.  167-160. 
DONATION, 

concerning  conveyance  by,  i.  260. 
DOVE-HOUSE, 

how  dower  assigned  out  of  the  profits  of,  i.  336. 
DOWER,  (See  Antk-nuptial  Contract — Jointurb.) 

doctrine  of,  stated,  i.  69. 

relinquishment  of,  by  wife,  a  consideration  for  a  contract  between 
her  and  husband,  i.  722-726.      ^ 

settlement  fraudulent  as  against  creditors,  bars,  i.  761,  note,  par.  12. 

statute  may  give  or  take  away  right  of,  ii.  42. 

is  not  a  vested  interest,  ii.  42. 

effect  on,  of  conveyance  inTraud  of  contemplated  marriage,  ii.  360. 

wife  estop  herself  from  claiming,  ii.  490. 

alien  wife's  right  to,  ii.  606. 

of  wife  of  alien  husband,  ii.  610. 

infant  wife  not  bar,  ii.  617. 

governed  by  laws  of  State  where  the  land  lies,  ii.  676. 
Oeneral  discussion  of  wife^'s  claim  to  have,  out  of  husband^s  kmds  on  his 

death,  i.  239-366. 
Introduction,  i.  239-241. 
nature  of  dower,  wife's  power  over,  in  general,  L  239. 
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DOWER,  —  continued, 

why  discussed  here —  how,  &c.,  i.  240. 

Scribner  on  Dower,  i.  240. 
General  sketch  of  the  law  of,  i.  242-255. 

dower  law  fluctuating,  i.  '242. 

definitions,  i.  248  and  note. 

meaning  of  the  word  ^*  dower,'^  i.  244. 

history  of —  sustenance  to  widow  —  not  to  children,  L  245. 

modem  legislation  against,  i.  246. 

three  necessary  things,  i.  247. 

marriage  void —  voidable  —  inchoate — irregular,  i.  247. 

death  of  husband — divorce,  i.  248. 

seisin,  i.  249,  250,  325-831. 

incorporeal  hereditaments  —  '*  savor  of  the  realty,**  i.  250. 

seisin  in  fact  and  in  law  distinguished,  i.  250. 

where  lands  are  rightfully  claimed,  bat  no  seisin,  i.  250. 

inheritable  by  wife^s  issue,  i.  251,  252. 

estates  tail,  i.  251-258. 

obsolete  forms  of  dower-^by  particular  custom — at  church-door  — 
assent  of  father — de  lapluis  beale^  i.  254. 
What  lands,  &c.,  are  subject  to,  i.  256-265. 

corporeal  hereditaments,  i.  256. 

what  incorporeal,  i.  250,  256-258. 

appendant —  in  gross  —  savor  of  the  realty,  i.  258. 

annuity,  i.  258-260. 

rent-charge,  i.  259,  260. 

election  of  the  heir,  i.  260. 

election  of  third  person,  i.  261. 

option  of  third  person  to  purchase,  i.  261. 

shares  of  stock,  i.  262. 

minejor  quarry,  i.  268,  264. 

wild  wood-land  —  uncultivated  prairie,  i.  265. 
What  estate  of  the  husband  in  the  lands,  &c.,  gives  dower,  i.  266-824. 

fee  simple  —  fee  tail,  i.  266,  267. 

estates  upon  condition,  i.  267. 

estates  for  life,  i.  269,  270. 

for  years,  i.  271* 

at  will,  i,  272. 

of  inheritance,  i.  273. 

remainders  and  reversions,  i.  273-275. 

effect  of  one  dower  estate  on  another  —  two  widows,  i.  275,  277. 

immaterial  whether  by  descent,  devise,  or  purchase,  L  276. 

held  by  a  trustee,  i.  278,  279. 

held  under  an  agreement  to  convey,  i.  279-282. 

equitable  ownership,  i.  283-287. 

effect  of  Statute  of  Uses,  i.  283,  284. 
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DOWER,  —  continued. 

Btfttutory  changes  of  the  role,  i.  ^{85-287. 

equity  of  redemption,  i.  288-298. 

(See  £qoit7  of  Rbdbmption.) 

estate  of  the  mortgagee,  i.  299. 

exchanged  lands,  i.  800-903. 

widow  to  elect,  and  at  what  time,  i.  302,  803. 

coparcenary,  i.  304. 

tenancy  joint  —  in  common,  i.  804-308. 

partition,  and  whether  necessary,  i.  306,  307. 

partnership  lands,  i.  309-311. 

extending  widow^s  dower  estate  beyond  hnsband^s,  i.  312,  818. 

intervening  chattel  estate  —  freehold  —  contingent,  i.  314. 

presaroptions  of  law  and  fact  as  to  widow^s  right,  i.  315-324. 

presumption  from  possession,  i.  815. 

estoppel  by  husband^s  deed  —  wrongful  seisin,  i.  316-824,  325,  828. 
What  seisin  and  possession  the  husband  must  have  had,  i.  825-831. 

general  doctrine  —  tortious  seisin,  i.  325-328. 

conveyance  before  marriage  —  in  fraud  of  creditors  —  onrecorded 
deed,  i.  325. 

momentary  or  instantaneous  seisin,  i.  325-327. 

deed  and  mortgage  back,  i.  326,  327. 

presumption  as  to  instantaneous  seisin,  i.  327. 

defeated  by  prior  lien,  i.  328. 

statutory  changes  in  the  law,  i.  329,  330. 

husband  to  die  seised  —  lien  created  during  his  life  —  contract  for 
conveyance,  i.  329. 

dower  in  equitable  estates,  i.  330. 

seised  at  different  times  —  widow  elect,  i.  331. 
Extent  of  the  widow's  claim,  332-346. 

third  part  in  value,  not  measurement,  i.  332-384. 

sometimes  more  by  statute  —  for  widow's  life  —  in  fee,  i.  838. 

what  part  —  particular  rooms,  i.  834. 

principles  regulating  the  assignment,  i.  384,  385  et  seq. 

land  sold  to  different  purchasers  —  part  only,  i.  335. 

when  assignment  by  metes  and  bounds,  and  when  not,  i.  836-888; 

how  the  value  for  dower  d!etermined,  i.  337  et  seq. 

apportionment  of  rent  —  dower  ceases  at  widow's  death,  i.  388. 

where  the  land  has  been  improved  by  different  parties  —  different 
rules,  ].  339-344. 

how  of  an  equity  of  redemption,  i.  345,  846. 
Nature  of  the  claim  or  estate,  i.  347-355. 

three  distinct  periods,  i.  347. 

after  dower  attached  and  before  husband's  death,  i.  348. 
then,  a  mere  possibility  —  encumbrance,  i.  348. 

after  husband's  death  and  before  dower  assigned,  i.  349-353. 
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DOWER.  —  continued, 

consummate  —  &  right  of  action  —  not  an  estate,  i.  349. 
whether  convey  —  assign  —  release  —  contract,  i.  350. 
reason  why  it  must  be  assigned,  i.  351,  352. 
further  distinctions,  i.  352. 
quarantine,  i.  353. 
after  dower  assigned,  i.  354,  355. 

widow  now  tenant  for  life  —  emblements,  i.  354. 
her  estate  is  a  continuation  of  husband^s,  i.  355. 
General  discussion  of  the  means  by  which  dower  may  be  prevented  from 
attaching  to  the  husband*s  lands^  i.  356-428. 
devices  to  avoid  dower,  by  giving  the  husband  an  estate  which  he 
can  command,  yet  to  which  dower  will  not  attach,  i.  356  and 
note,  857. 
Jointure  as  a  substitute  for  dower,  i.  358-417.        (See  Jointure.) 

bar  in  equity  by  ante-nuptial  contract,  i.  363. 
Ante-nupiial  contract  as  a  bar,  i.  418-428. 

(See  Antb-kuptial  Contract.) 
General  discussion  of  the  means  by  which  dower,  after  U  has  attached,  may 
be  defeated,  i.  429-453. 
scope  and  course  of  the  discussion,  i.  429. 
Provisions  made  during  the  coverture  in  lieu  of  dower,  i.  430-445. 
post-nuptial  jointure  under  Stat.  Hen.  8,  i.  430,  431. 
declaratory  of  common  law,  i.  431. 
how  in  legal  reason,  i.  431. 
dower  optional  with  widow  —  may  obligate  herself  not  to  claim  it, 

i.  432. 
post-nuptial  settlement  in  lieu  of  dower,  i.  433. 
does  not  bind  widow  —  must  elect  afler  coverture  ends,  i.  433. 
Provisions  in  husband's  will  in  lieu  of  dower,  i.  43^M:45. 

(See  Will.) 
Convoying  away  the  land,  wife  joining  or  not  in  the  conveyance,  i.  446- 
453. 
husband's  sole  alienation  —  statutes,  i.  446. 
fine  and  recovery,  i.  447. 
wife  joining  husband  in  the  deed,  i.,448. 
by  what  words  of  release,  i.  449. 
wife  execute  same  deed  with  husband,  i.  450. 
must  follow  the  particular  statute,  i.  451. 
word  "  deed  '*  requires  a  seal,  i.  451. 
non-resident  grantors,  i.  452. 

acknowledgment  not  before  grantee  as  magistrate,  i.  452. 
conveyance  of  dower  in  lands  of  former  husband,  i.  453. 
Dower  in  equity,  discussion  concerning,  i.  454-470. 
preliminaries,  i.  454-459. 
distinction  between  adjudged  law,  and  language  of  the  books,  i.  454. 
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DOWER,  —  continued. 

whether  the  law  favora  dower,  i.  455-457. 

comparison  between  dower  and  curtesy,  L  456. 

whether  dower  a  moral  right,  i.  458. 

whether  husband  must  love  wife,  &c.,  i.  459. 

jurisdiction  to  recover  dower,  both  at  law  and  in  equity,  i.  460. 

whether  equity  regards  dower  as  a  mere  legal  right,  i.  461-468. 

issue  to  try  title  to  dower,  i.  462,  464. 

that  equity  follows  the  law,  i.  463. 

proceeding  adversely  to  the  legal  rule,  i.  464,  465. 

widow  of  trustee,  i.  465.  i 

equitable  dower  out  of  money  to  be  turned  into  land,  &c.,  i.  466  et  seq. 

that  there  is  equitable  dower,  i.  466-469. 

partnership,  i.  467. 

equity  of  redemption,  i.  468. 

where  equity  has  sole  jurisdiction,  i.  469. 

uses  of  this  discussion,  i.  470. 

concernin<r  further  topics  relating  to  dower,  i.  471. 
DUDLEY'S  GEORGIA  REPORTS, 

authority  of,  ii.  538,  note. 
DURESS,  (See  Coercion  and  Frauds.) 

husband  obtaining  wife's  property  through,  ii.  1 19. 


EARNINGS  OF  WIFE,  (See  Labor  and  Earninob.]) 

may  be  separate  estate,  i.  21 ;  ii.  420,  541. 

generally  belong  to  husband,  i.  21,  212-215,  886 ;  ii.  457-465. 

she  cannot  join  in  suit  for,  i.  102. 

do  not  survive  to  wife,  i.  104. 

promissory  note  or  other  express  promise  for,  i.  104,  105. 

ante-nuptial  agreement  concerning,  i.  783. 

settlement  of,  as  equitable  jointure,  i.  422. 

arrangements  between  husband  and  wife  as  to,  i.  732,  733. 

whether  things  purchased  on  her  credit  are,  ii.  82,  88. 
EFFECT,  (See  Consequknces  and  Effkcts.) 

of  statutes,  distinguished  from  interpretation,  ii.  12. 
EFFECTUAL, 

statutes  to  be  made,  by  construction,  ii.  21-24. 
EJECTTMENT, 

suit  of,  for  lands  held  by  the  curtesy  initiate,  i.  583. 

for  estate  by  the  entirety,  i.  623. 

for  lands  held  by  the  marital  right,  i.  576. 

can  wife  exclude  husband  from  her  lands  by,  ii.  24  and  note. 
ELECTION, 

rules  as  to,  between  a  provision  in  lien  of  dower  and  dower,  i.  377- 
384,  435-445. 
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ELECTION,  —  continued. 

by  wife  between  money  and  lands,  —  by  husband,  ii.  392. 
ELEGIT. 

husbanded  right  to  wife^s,  i.  191. 
ELOPEMENT. 

from  husband  by  wife,  effect  on  her  pin-money,  i.  236. 
EMBLEMENTS, 

rule  as  to,  in  dower  estate,  i.  354. 
rights  of  jointress  to,  i.  414. 
of  wife's  lands,  whose,  ii.  96. 
ENABLING  STATUTES, 

liberal  construction  for,  ii.  20. 
whether  married- women  statutes  are,  ii.  20. 
•«  ENFEOFF." 

meaning  of  the  word,  ii.  79. 
ENGLAND, 

history  of  legislation  on  the  property  rights  of  married  women  in,  ii. 
830. 
.  what  property,  ii.  831,  832. 
accumulations  and  increase,  ii.  833. 
curtesy,  ii.  834. 

wife's  ante-nuptial  debts,  ii.  8.35. 
post-nuptial  dealings  together,  ii.  836. 
wife's  labor  and  earnings,  ii.  4j2,  837. 
husband's  creditors,  ii.  838. 
support  of  family,  ii.  839. 
how  far  sue  and  be  sued,  ii,  840. 
Statuien^  — 

Westm.  2,  c.  1,  — i.  267. 
6Edw.  1,  c.  5,  — i.  671. 
13Edw.  l;c.  1,— i.  267. 
60  Edw.  3,  c.  6,  —  i.  737. 
2  Rich.  Stat.  2,  c.  3,— i.  737. 
8  Hen.  7,  c.  4,  —  i.  737. 

21  Hen.  8,  c.  5,  §3.— i.  175. 

27  Hen.  8.  c.  10.  — i.  194.  360.  375.  382-387,  389,  396-400,  426. 

8?  Hen.  8,  c.  1,  — i.  245;  ii.  534,  536. 

32  Hen.  8,  c.  28,  — i.  541,  note.  542,  550-569. 

34  Hen.  8,  c.  6.  same  as  34  &  35  Hen.  8,  c  5. 

34  &  35  Hen.  8.  c.  5,  —  ii.  534-^536. 

13Eliz.  c.  5,-1.738.761. 

27  Eliz.  c.  4.  — i.  738,  744,  751,  note.  762,  770,  774. 

22  &  23  Car.  2,  c.  10,  —  i.  172,  174-176. 
29  Car.  2,  c.  3,  §  4.  —  i.  806,  810. 

29  Car.  2,  c.  3,  §  12,  —  i.  270.  note,  532,  note. 
29  Car.  2,  c.  3,  §  25,  —  i.  172,  174-176,  179. 
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ENGLAND,  —  eoniinued. 

10  &  11  Will.  3,  c.  16,  —  i.  480,  note. 

6  Anne,  c.  31,  §  6,  7,  —  i.  626. 
14  Geo.  8,  c.  72,  —  i.  626. 

41  Geo.  3,0.66,  — ii.  30. 

10  tleo.  4,  c.  24,  —  ii.  830. 

3  &  4  Will.  4,  c.  27,  —  i.  618. 

3  f&  4  Will.  4,  c  42.  §2,-1.  620. 

3  4k  4  WilL  4,  c.  74,  —  i.  687,  861,  note. 

3  &  4  Will.  4,  c.  104,  — i.  222. 

3  &  4  Will.  4,  c  106,  —i.  289,  366,  note,  368,  368,  369,  446. 

3  &  4  Will.  4,  c  106,  §2,-1.  497,  note. 

7  &  8  Vict.  0.  76,  §  8,  —  i.  493,  note. 

8  &  9  Vict.  c.  106,  —  i.  493. 
8&9  Vict  c  112.  — i.  393. 
20  &  21  Vict.  c.  86,  —  i.  660. 

20  &  21  Vict,  c.  85,  §  21,  —  il  279, 422. 
33  &  34  Vict.  c.  93,  —  ii.  8:ia 

§1.  — ii.  837. 
I  2-5,  — ii.  831. 
§6,— ii.  838. 
§7,  8,  — ii.831. 
§  9.  —  ii.  836. 
§11,  — ii.  832,  840. 
§  12.  —  ii.  324. 
§  13,  14,  —  ii.  839. 
37  &  38  Vict.  c.  60,  —  ii.  830,  836. 
ENGLISH  LAW  BOOKS, 

how  viewed  by  American  courts,  i.  848. 
ENTIRETIES,  (See  Estatks  by  Entibbtibs.) 

tenancy  by,  does  not  exist  in  personalty,  i.  211.    * 
EPITOMIZED.  (S  e  Unwrhtkn  Law.) 

EQUITABLE  ESTATES,  (See  Separate  Estates  —  Trust 

'  Estate.) 

curtesy  of,  i.  496,  50',  606. 
not  dower  of,  i.  283-287. 
doctrines  of,  applied  to  the  late  statutes,  ii.  24. 
wife  possessing,  may  carry  on  business,  ii.  432,  433. 
how  dispose  of,  by  will,  ii.  640-643.  (See  Wiix.) 

How  the  lale  staitdes  affect  the  doctrine  of,  discussed,  ii.  496,  499. 
in  legal  principle,  ii.  496. 
on  authority,  ii.  497. 
special  terms  of  statutes,  ii.  498. 
conclusion,  ii.  499.  ^- 

EQUITABLE  INTERESTS, 

effect  of  the  late  statutes  on,  ii.  110. 
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EQUITABLE  JOINTURE,  (See  Antb-nuptial  Contract  — 

JOIXTURB.) 

what  it  is,  explained,  i.  420,  421. 

considered  also,  araoiis^  other  places,  in  the  following  sections,  i. 
363,  372,  373,  376-381,  388-396,  399,  400,  422-428, 
EQUITABLE  LANDS, 

doctrine  of  curtesy  in,  ii.  142-146. 
EQUITABLE  LIEN,  (See  Chargixo  in  Equity.) 

doctrine  of,  applied  to  mingling  of  property,  iL  445. 
EQUITABLE  SEISIN, 

as  giving  curtesy,  ii.  143. 
EQUITY, 

and  common  law,  distinguished  as  to  this  subject,  i.  16-22. 

in  Pennsylvania,  i.  19-22. 

in  other  localities,  i.  18,  22. 

discussion  concerning  dowi*r  in,  i.  454-470.  (See  Dowkr.) 

blending  of,  with  common  law,  in  Kan<<aM,  ii.  242. 
EQUITY  OF  REDEMPTION,  (See  Mortgagb.) 

dower  of,  i.  468. 
Concerning  theHgJU  of  dower  in,  i.  288-298.     . 

nature  of  the  equity  —  different  sorts,  i.  288. 

American  doctrine  —  English  —  why  ?  i.  289.     . 

the  older  English  doctrine  —  how  departed  from,  i.  290. 

how  viewed  in  this  country  —  the  reasons,  i.  291. 

application  of  the  doctrine,  i.  292. 

effect  of  payment  of  the  mortgage,  i.  293. 

mortgage  and  equity  uniting  —  merger,  i.  294-296. 

when   the  widow  redeeming  must   pay  the  entire  debt  —  when  her 
proportion  only,  i.  297. 

various  views  collected  and  digested,  i.  297,  note. 

paying  mortgage  debt  out  of  decea<«ed  husband's  personalty,  i.  298. 

what  proportion  or  value  to  the  widow,  i.  346,  346. 

enforceable  in  equity,  i.  468. 
EQUITY  OF  WIFE.  (See  Wifk's  Equity.) 

EQUITY  RULES, 

followed  in  interpreting  the  late  statutes,  ii.  26. 
EQUITY  TO  A  SETTLEMENT.  (See  Wife's  Equity.) 

ESTATE  OF  WIFE,  (See  Husband.) 

liability  of,  on  judgments  against  her,  ii.  320,  321. 
ESTATES  AT  WILL, 

no  dower  in.  i.  272. 
ESTATES  BY  ENTIRETIES, 

not  in  personal  property,  i.  211. 
Oeneral  discussion  of  the  law  o/,   i.  613-G23. 

the  doctrine  in  general  terms,  i.  613. 

is  old  —  still  prevails  in  England  and  here,  i.  614. 
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ESTATES  BY  ENTIRETIES,  —  coii<imi«d. 

tenancy  not  joint  —  not  in  common,  i.  615. 

not  abolished  by  statates  abolishinji^  joint  tenandes,  i.  615. 

as  to  this  tenancy,  husband  and  wife  one  person,  i.  615,  617. 

joint  tenants  intermarrying,  i.  616. 

can  hold  as  joint  tenants,  i.  616. 

whether  can  receive  as  such.  i.  616-619. 

count  together  as  one  among  grantees,  i.  617. 

what  words  create  this  tenancy,  i.  618,  619. 

further  as  to  whether  any  words  can  create  joint  tenancy  or  tenancy 
in  common,  i.  618. 

rule  in  Shelley's  Case,  i.  619. 

entireties  in  estates  for  years  —  for  life  — remainder,  i.  620. 

husband's  power  to  aliene,  i.  621. 

liable  for  husband's  debu,  i.  622. 

form  of  the  suit  to  recover  this  estate,  i.  623. 

how,  under  the  late  statutes,  ii.  281-289. 

(See  Statutory  Lands.) 
ESTATES  FOR  LIFE, 

concerning  —  whether  dower  of,  i.  269,  270,  487. 

whether  curtesy  of,  i.  487,  490,  491. 

give  tenancy  by  the  marital  right,  i.  532  and  note. 
ESTATES  FOR  YEARS, 

whether  dower  of,  i.  271. 
ESTATES  TAIL, 

views  of— whether  dower  of,  i.  251-258,  266,  267,  312,  318. 

curtesy  of,  i.  476. 
ESTATES  UPON  CONDITION. 

concerning,  as  to  dower,  i.  267. 
ESTOPPEL, 

as  barring  wife  of  her  distributive  share,  i.  169. 

husband's  deed  as,  on  issue  of  dower,  or  not,  i.  316-324. 

rule  of,  as  to  deeds  of  land,  i.  G21,  note. 

of  husband,  to  claim  wift^'s  personalty,  ii.  104. 

of  wife,  by  proceedings  in  court,  ii.  386. 
Of  wife,  doctrine  of  discussed,  ii.  484-4;»5. 

doctrine  of  estoppel  in  general,  ii.  484. 

introductory  views,  ii.  484,  485. 
Under  the  unwritten  law,  ii.  486-492. 

by  judicial  proceedings,  ii.  486. 

in  pais,  ii.  487-491. 

what  the  doctrine  —  illustrations,  ii.  487. 

whether  wife  lose  her  estate  by,  where  she  cannot  convey  it,  ii.  488, 
490,  492,  495. 

contract  brought  about  by  her  false  representations*  ii.  489. 

conveyance  by  wife,  pretending  to  be  single,  ii.  489. 
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ESTOPPEL,— con«nti«f. 

other  instances  of  her  frauds,  ii.  490. 

wife  acting  under  coercion  from'husband,  ii.  491. 

conclusion,  ii.  492. 
Under  the  late  statutes,  ii.  493-495. 
'     effect  of  the  statutes  to  enlarge  the  doctrine  of,  ii.  493,  494. 

conveyance  —  contract,  &c.,  ii.  495. 
ESTOVERS,  (See  Dowkr.) 

whether  dower  of,  i.  256. 
EVICTION. 

from  equitable  jointure,  its  effect,  i.  426. 
EXCHANGE  OF  LANDS, 

what  it  is,  and  dower  upon,  i.  300-303. 
EXECUTION, 

on  joint  judgment  against  husband  and  wife,  may  be  satisfied  out  of 
the  property  of  either,  i.  534,  note,  535,  note,  908. 

sale  under,  how  affects  curtesy  in  statutory  lands,  ii.  148. 

against  wife,  how  satisfied,  ii.  320. 

against  husband,  whether  levy  on  wife^s  land,  ii.  476. 
EXECUTOR.  (See  Administrator.) 

EXEMPT  FROM  CREDITORS, 

husband^s  property,  received  from  wife,  ii.  107. 
EXISTING  MARKIAGES,  (See  Marriage.) 

effect  of  the  statutes  on,  ii.  54^56. 
EX  POST  FACTO  LAW, 

what  —  distinguished  from  retrospective,  ii.  29. 

FAIRS,  (See  Dowbr.) 

whether  dower  of,  i.  256. 

profits  of,  how  dower  assigned  in,  i.  336. 
FALSE  IMPRISONMENT, 

of  wife,  how  sue  for,  i.  911*913. 
FALSE  REPRESENTATIONS, 

by  wife,  effect  of,  on  her  conveyance,  ii.  489-191. 
FAMILY.  (See  Support  of  Family.) 

FAMILY  PICTURES, 

as  paraphernalia,  i.  218,  note. 
FARM  PRODUCTS, 

profits  of,  for  pin-money,  i.  237. 

whose  the,  of  wife's  statutory  land,  ii.  94-97,  289,  301,  458,  note. 
FAVORS, 

whether  the  law,  dower,  L  455-457. 
FEE  CONDITIONAL, 

whether,  gives  curtesy,  i.  488  and  note. 
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FELONY. 

by  statute,  has  common-law  incidents,  ii.  67. 
FEME  SOLE, 

married  woman  considered  as,  in  equity,  ii.  16S. 
as  to  her  estate,  not  her  person,  ii.  202,  211. 
FEME  SOLE  TRADER.  (See  Frbb  Tradbr.) 

FEOFFMENT. 

concerning,  i.  250. 

when  worked  discontinnance.  i.  568,  569. 
FERRY,  (See  Dower.) 

whether  dower  of,  i.  256,  257. 
FERRYMAN, 

how  answerable  for  negligence  in  carrying  wife,  ii.  275. 
FINE, 

conveyance  by,  as  bar  to  dower,  i.  447. 
convey  wife^s  lands  by.  i.  586,  587. 
effect  of,  on  lease,  i.  543. 
FINES, 

how  dower  assigned  of,  i.  336. 
FLORIDA. 

unwritten  law  of,  ii.  662. 
constitutional  provision,  ii.  663. 
history  of  legislation,  ii.  664. 
past  transaction  —  existing  marriage,  ii.  665. 
what  property,  ii.  666. 
accumulations  and  increase,  ii.  667. 
presumption  of  wife^s  ownership,  ii.  139. 
conveyances,  ii.  668. 

how  convey  wife*s  statutory  lands,  ii.  198,  note, 
charging  separate  estate  in  equity,  i.  869,  note,  ii.  671. 
wife's  ante-nuptial  debts,  ii.  669. 
husband  as  wife^s  agent,  ii.  670. 
mixing  wife^s  property  with  husband's,  ii.  671. 
equitable  estates,  ii.  672. 
recording  acts,  ii.  503,  note,  673. 
distribution  and  descent,  ii.  674. 
Statutes t  — 

Dec.  23,1824,  — ii.  665. 
Nov.  6.  1829,— ii.  662. 
March  6,  1815,  —  ii.  198,  note,  664. 

§  1,  2,  — ii.  666. 
§  3,  —  ii.  667. 
§  4,  —  ii.  668. 
§5,  — ii.  669. 
§6,  — ii.  674. 
§7,  — ii.  673. 
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FORFEITURE. 

by  husband,  of  wife's  chattel  real,  i.  203. 
FORM  OF  THE  CONVEYANCE, 

to  wife,  to  make  the  property  statutory,  ii.  90-93. 
.  FORTUNE. 

wife's,  not  ground  of  husband's  liability  for  her  ante-nuptial  debts,  ii. 
312,  313. 
FOWLS, 

profits  from,  for  pin-money,  i.  237. 
FRAUD,  (See  CoKRCioN  and  Frauds  —  Statute  op  Frauds.) 

not  excused  by  coverture,  i.  601,  note. 

vitiates  husband's  contract  with  wiiie,  i.  724. 

husband  appropriating  wife's  money  through,  ii.  119. 

by  wife  as  husband's  agent,  ii.  261. 

wife's,  connected  with  contract,  ii.  261-263. 

suing  wife  alone  for,  ii.  268. 

in  sale  oi  horse,  how  sue  for,  ii.  276. 

judgments  suffered  by,  of  husband,  not  bind  wife,  ii.  391. 

husband's,  as  agent  of  wife,  binds  her  if  she  accepts  the  benefit, 
ii.  398. 

wife,  estopped  by  her,  ii.  489,  490. 
FRAUDULENT  CONVEYANCES.  (See  Conveyances.) 

FRAUDULENT  SETTLEMENT, 

in  contemplation  of  marriage,  ii.  338-355. 

(See  Frauds  brforb  Marriage.) 
FRAUDS  BEFORE  MARRIAGE, 

Between  the  parties  in  contemplation  of  marriage,  ii.  338-355. 

general  doctrine  of  conveyances  in  fraud  of  contemplated  marriage, 
and  introductory  views,  ii.  338,  339. 
How  before  the  late  statutes,  ii.  340-353. 

in  general  —  fraud  on  husband,  ii.  340. 

marriage  in  contemplation,  ii.  341. 

and  with  the  particular  person,  ii.  341. 

whether  marriage  engagement  must  be  subsisting,  ii.  342. 

nature  and  degrtfe  of  the  fraud,  ii.  B43. 

knowledge  of  party  defrauded,  ii.  344.  345. 

how  of  registration  under  registry  laws,  ii.  345. 

post-nuptial  ratification,  ii.  346. 

special  nature  of  the  settlement,  ii.  347. 

presumption  as  to  its  being  fraudulent,  ii.  348. 

the  procedure  —  law  or  equity,  ii.  349. 

where  the  fraud  is  practised  by  the  man  on  the  woman,  ii.  350,  351. 

effect  of,  on  dower,  ii.  350. 

on  other  rights  of  wife,  ii.  351. 

extent  of  the  relief  granted,  ii.  352,  353. 
Doctrine  under  the  late  statutes,  ii.  864,  355. 
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FRAUDS  BEFORE  MARRIAGE,  —  con/inu«(f. 

on  principle,  ii.  354. 

bow  on  the  authorities,  ii.  S55. 
FRAUDS  ON  CREDITORS,  (See  Husband's  Creditors.) 

▼iews  concerning,  i.  737-749 ;  ii.  450-477. 

(See  Contracts  and  Contictancbs.) 
FREE  TRADER, 

statute  not  make  wife  a,  ii.  113. 
When  wife  may  be  a,  doctnne  of^  discussed,  ii.  528-532. 

custom  of  London  —  South  Carolina,  ii.  528. 

what  constitutes,  what  business,  &c,  ii.  529. 

busband  not  responsible  —  may  be  agent  of,  ii.  529,  530. 

suits  by  and  against,  ii.  530. 

Pennsylvania,  Nortb  Carolina,  &c.,  ii.  531,  532. 

FRurr, 

profits  of,  for  pin-money,  i.  237. 
FUND  IN  COURT, 

deemed  equitable,  i.  641. 
FURNITURE, 

whether,  paraphernalia,  i.  228. 

whether  husband  may  use  wife^s,  ii.  24  and  note. 
FUTURE  INTERESTS.  (See  Rbmaindbr— Reversion.) 


GEORGIA, 

unwritten  law  of,  ii.  675. 
constitutional  provision,  ii.  676. 

words  required  to  constitute  separate  estate,  i.  839,  note, 
history  of  legislation,  ii.  677. 
what  property,  ii.  678. 
accumulation  and  increase,  ii.  679. 
conveyances,  ii.  680. 

charging,  in  equity,  separate  estate,  i.  868. 
contract,  ii.  681.  , 

wife^s  ante-nuptial  debts,  ii.  682. 

husband  and  wife  as  sureties  for  each  other,  ii.  871,  note, 
wife^s  labor  and  earnings,  ii.  427. 
equitable  estates,  ii.  683. 
recording  acts,  ii.  503,  note, 
wife  as  free  trader^  ii.  684. 
Statutes,  — 

1866.  —  ii.  677,  678. 
Code  of  1873,  §  1753,  —  ii.  682. 
§  1754,  —  ii.  678. 
§  1760,  —  ii.  684. 
§1775-1785,  — ii.  683. 
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GEORGIA,  —  continued. 

§  1783,-11.680. 
§2780.  — li.  681. 
GEORGIA  DECISIONS, 

volume  of  reports  named  u,  aathority  of,  iL  538,  DOte. 
GIFT,  (See  Wkddino  Gifts.) 

meaning  of  the  word,  ii.  79. 

of  an  undivided  share,  how  as  to  possession,  i.  73,  note. 

of  chatUfl  to  wife,  its  effect,  i.  87,  88. 
chose  in  actiotit  i.  88. 
real  estate,  i.  88,  note. 

to  wife  at  marriage,  vests  in  husband,  i.  207-210. 

when  paraphernalia,  and  when  separate  estate,  i.  220. 

to  separate  use  of  a  woman  yet  unmarried,  i.  814-^16. 

afler  marriage,  to  separate  use,  i.  817. 

need  not  be  in  writing,  i.  817. 

from  husband  to  wife,  i.  93,  note;  ii.  120,  121,  366,  367. 

from  husband  to  wife,  as  pin-money,  i.  231. 

of  chattels  by  husband  to  wife,  i.  730,  731. 

of  land  by  husband  to  wife,  i.  713,  717. 

of  chose  in  action^  i.  714,  720. 

distinction  between  voluntary,  and  for  a  consideration,  i.  717,  720. 

permitting  daughter  to  take  property  at  marriage,  i.  786,  note. 

from  third  person  to  wife,  ii.  88. 

husband^s  power  of,  to  wife,  ii.  102. 

post-nuptial,  power  of  wife  to  dispose  of  thing  given,  ii.  171. 

by  mixing,  ii.  447. 
GIRLS, 

married  below  the  age  of  consent,  when  have  dower,  i.  247. 
GOLD  WATCH. 

whether,  paraphernalia,  i.  226,  227. 
GRAND  JURY. 

power  of,  to  punish  for  contempt,  ii.  21. 
GRANT, 

meaning  of  the  word,  ii.  79.         ' 

of  a  thing,  comprehends  its  incidents,  ii.  22. 
GRANT  OF  LAND, 

where  a  way  to  the  land  is  implied  by,  ii.  63. 
GRANTEE. 

if  magistrate,  cannot  himself  take  acknowledgment  of  deed,  i.  452. 

whether,  must  be  named  in  deed  of  land.  i.  594,  note. 

wife^s,  complicity  of,  in  fraud  practised  on  her,  ii.  483. 
GUARDIAN, 

possession  of,  that  of  ward,  i.  68. 

how,  represents  ward,  i.  68,  note. 

wife^s  chattels  in  possession  of,  vest  in  husband,  i.  68,  74. 
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GUARDIAN,  —continued. 

whether  husband's,  can  reduce  wife^a  chose  in  action  to  possession, 
i.  126. 

fund  held  by,  deemed  equitable,  i.  C41. 

female,  marriage  of,  renders  husband  liable,  ii.  S17. 
GUARDIANSHIPS, 

husband  natural  guardian  of  wife,  ii.  24,  524,  525. 

court  appointing  guardian  over  her,  ii.  525. 

wife  as  to  guardianship  of  husband,  ii.  526. 

wife  as  a  guardian,  ii.  527. 


HABIT. 

whether  makes  the  law,  i.  881,  892. 
present  and  ancient,  compared,  i.  882. 
HARMONY  WITH  COMMON   LAW, 
statutes  to  be  construed  in,  ii.  18. 
how  as  to  married- women  statutes,  ii.  18. 
HEIR, 

husband  is  not,  to  wife,  i.  174. 

dower  as  against  the,  i.  335. 

whether,  can  defeat  wife^s  disposition  of  her  equitable  estate,  ii. 

169-171. 
treated  in  equity,  as  trustee,  ii.  169. 
HERIOTS, 

how  dower  assigned  of,  i.  336. 
HOLD  PROPERTY, 

wife^d  capacity  to,  not  equals  her  capacity  to  receive,  i.  699,  700. 
HONOR, 

whether  wife  must,  husband,  i.  459. 
HOUSEHOLD  EXPENSES, 

savin;is  from,  for  pin-money,  i.  237. 
HUSBAND,  (See  Administkr  —  AnMiNisTRAXOR  —  Adultery  — 

Ante-nuptial  Dkbts — Agknt — Assignment — Bankruptct 
OF  IIusDAND  —  Consent  ok  Husband — Contract — Curtesy 
—  Curtesy  Consummate  —  Curtesy  Initiate  —  Desertion 
— Dower  —  Guardian  —  Heir —  Influence —  Lunatic  Hus- 
band:—Marital  Right  —  Next  of  Kin  —  Parties  to  Ac- 
tions —  Property  —  Ukijcask  —  Trustee  —  Wife  ) 
incapacity  of,  to  convey  to  wife,  i.  86-38,  719. 

(And  see  Contracts  and  Conveyances — Gift.) 
gift  of,  to  wife  by  will,  i.  37,  715. 
promise  of,  for  benefit  of  wife,  i.  122,  123,  note. 

to  reinvest  wile^s  fund,  i.  122. 
whether  wife  must  love  and  h6nor,  i.  4*59. 
as  trustee  for  wife,  i.  800-803;  ii.  116,  118. 
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HUSBAND,  —  continued. 

conveyance  by,  of  wife^s  land,  a  discontinuance,  i.  568,  569. 

may  convey  his  interest  in  wife's  land,  i.  535,  note. 

when  conveyance  by,  to  wife,  creates  separate  estate,  i.  838 ;  ii>  120. 

wife  may  charge  separate  estate  in  favor  of,  i.  874. 

duty  of  the,  to  support  wife,  i.  883,  887,  894. 

whether  her  separate  estate  is  to  be  taken  into  the  account,  i.  894. 

sole  power  of,  to  release  actions  for  tort  on  wife,  i.  912. 

power  of,  to  defeat  gift  to  wife,  i.  87,  88  and  note. 

must  be  party  to  wife's  suits,  i.  90. 

surety  for  wife,  effect  of,  on  her  purchase  on  credit,  ii.  87. 

what  comes  from,  whether  wife  can  hold,  ii.  89. 

statutory  trustee  of  wife,  ii.  112. 

need  not  join  wife  in  appointment  under  power,  ii.  190. 

joining  wife  to  charge  in  equity,  ii.  208,  209. 

no  power  to  charge  wife's  estate  for  improvements,  ii.  218,  220. 

liability  of,  for  wife's  torts,  ii.  253-269. 

(See  Torts.) 

when,  sue  for  torts  to  wife,  ii.  270-281. 

(See  Torts.) 

redeeming  lien  on  wife's  land,  ii.  292. 

purchase  by,  of  wife's  land,  under  decree  of  partition,  ii.  295. 

cannot  sue  wife  at  law,  ii.  328. 

power  of,  to  make  attorney  for  wife,  ii.  380. 

power  to  act  for  wife  conferred  by  law  on  the,  ii,  385-394. 

whether,  may  give  wife  his  personal  services,  ii.  454-456,  461-465. 

dealings  of,  with  wife's  property,  scrutinized,  ii.  479. 

consent  of,  to  wife's  will,  ii.  537-539. 
BelcUion  of,  to  wife's  estate  and  her  person  in  respect  of  the  estate, 
ii.  151-161. 

introduction,  ii.  151. 

larceny  by,  ii.  152. 

trespass  by  —  wife  sue  him,  ii.  153,  154. 

transferring  wife's  property  to  third  person  —  her  remedy,  ii,  154. 

has,  rights  in  wife's  statutory  estate?  ii.  155,  156. 

fixing  matrimonial  domicil,  ii.  157  et  seq. 

duty  of,  to  support  wife,  ii.  158. 

wife  not  to  support,  ii.  159. 

wife  owning  her  earnings,  ii.  160. 

conclusion,  ii.  161. 
HUSBAND'S  CREDITORS,  (See  Creditors  of  Husband.) 

claims  of,  on  gills  of  negotiable  paper  to  wife,  i.  103,  note, 
claims  of,  to  wife's  earnings  —  money,  i.  215. 

(See  Earnings  of  Wife  —  Labor  and  Earnings.) 
claims  of,  on  wife's  choses  in  action,  i.  156-164. 

(See  Chosbs  in  Action.) 
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HUSBAND'S  CREDITORS.  —  eontiwied. 

power  of,  over  wife's  paraphernalia,  i.  220,  note,  221,  222. 
whether  a  settlement  in  consideration  of  marriage  is  a  fraud  on,  i.  77^ 

784. 
contracts  and  convejances  between  husband  and  wife  as  affected 
by  the  claims  of,  i.  735-761. 

(See  Contracts  and  Convetancbs.) 
HUSBAND'S  DEED, 

estoppel  by,  on  a  question  of  dower,  i.  316--324. 
HUSBAND*S  LABOR.  (See  Labor  of  Husband.) 

HUSBAND'S  MISCONDUCT.  (See  AnuLXKRY  —  Desertion.) 

effect  of,  on  wife^s  eqaity  to  a  settlement,  i.  658-671. 
HUSBAND  AND  WIFE,  (See  Liabiutiks  to  bach  othkr  — 

Post-nuptial  Dbalings  tookthbr) 
conyeyance  of  personalty  in  possession  to,  vests  all  in  husband, 

i.  211. 
lands  conveyed  to,  jointly,  i.  613-623. 

(Sue  Estates  by  Entireties.) 
conveyances  ofland  to  each  other,  i.  604,  713,  717. 
chose  in  action  from  husband  to  wife,  i.  714. 


IDIOT, 

birth  of  an,  give9  curtesy,  i.  484. 
IGNORANCE  OF   RIGHTS. 

effi  ct  of,  on  husband^s  non-claim  of  wife^s  propert}',  ii.  102. 
ILLINOIS, 

unwritten  law  of,  ii.  686. 

history  of  legislation,  ii.  687. 

past  transactions  —  existing  marriages,  ii.  688. 

what  property,  ii.  689. 

purchase  by  wife  on  credit,  ii.  83. 

form  of  conveyance  to  wiff ,  to  make  the  property  statutory,  iL  93. 

as  to  damages  for  torts  to  wife,  ii.  689. 

presumption  of  wife^s  ownership,  ii.  139. 

curtesy  in  statutory  lands,  ii.  148. 

conveyances  of  the  statutory  estate,  ii.  178,  690. 

wife  charging  in  equity  separate  estate,  i.  869,  note ;  ii.  83. 

wife's  power  of  contract,  ii.  24,  note,  239,  691. 

torts  of  married  women,  ii.  24,  note,  267,  693. 

wife's  ante-nuptial  debts,  ii.  323,  694. 

products  of  wife's  farm,  ii.  302. 

fraudulent  conveyances  in  contemplation  of  marriage,  ii.  355,  note. 

post-nuptial  dealings  of  husband  and  wife  together,  ii.  695. 

conveyances  between  husband  and  wife,  ii.  364,  note. 

husband  and  wife  as  sureties  for  each  other,  ii.  371,  note,  378. 
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ILLINOIS,  —  continued. 

wife^s  labor  and  earnings,  ii.  24,  note,  418,  424,  696. 

separate  business,  ii.  239,  462,  697. 

husband's  right,  as  against  his  creditors,  to  work  for  wife,  li.  465, 

note,  462. 
wife  putting  injproTements  on  husband's  land,  ii.  473. 
conveyances  by  infant  wife,  ii.  520. 
Statutes,  — 

Feb.  21,   1861, —  ii.  276,  note.  355,  note,  687,  689,  691,  693, 

694.  697. 
March,  24,  1869.  — ii.  267,  424. 
March,  30,  1874,  —  ii.  267,  687.  689. 
Rev.  Stats,  of  1874,  c.  68,  §  1,  —  ii.  693. 

§  4.  —  ii.  692. 
§  5,  —  ii.  694. 
§6,  — ii.  691. 
§7,  8.  — ii.  696. 
§  9.  —  ii.  689.  695. 
§  10,  —  ii.  689. 
§  14,  — ii.  697. 
§  15,  —  ii.  698. 
IMPLICATION, 

power  to  contract  by.  from  statute,  ii.  235  et  seq. 
IMPLIED, 

in  statute,  same  as  expressed,  ii.  63. 
IMPROVEMENTS, 

charging  wife's  estate  for,  ii.  214-224. 

(See  Builders'  Lien.) 
by  husband,  on  wife's  land,  ii.  300,  448,  467-472. 
by  wife  on  husband's  land,  ii.  448. 
INCAPACITY.  (See  Legal  Incapacity.) 

INCHOATE  MARRIAGE, 

dower  upon,  i.  247. 
IN(iHOATE  RIGHTS, 

are  ''property,"  ii.  75. 
INCOME, 

wife's,  is  her  chose  in  action,  i.  101. 

(See  CuosKS  in  Action.) 
husband^s  assignment  of  wife'»,  its  etfect,  i.  654  et  seq. 
INCREASE.  (See  Accumulation  and  Increase.) 

INCORPOREAL  HEREDITAMENTS,  (See  Dower.) 

what  seisin  —  no  livery  of  seisin  —  when  dower  of,  i.  250,  256-258. 
INDIANA, 

unwritten  law  of,  ii.  699. 

general  view  of  the  legislation  of,  ii.  700. 

doctrine  in.  as  to  wife's  purchases  on  credit,  ii.  83. 
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INDIANA,  —  continued, 

form  of  conveyance  to  wife  to  make  the  property  statutory,  iL  92. 

how  married  women  convey  statutory  estate,  ii.  176. 

charging  wife's  lands  for  improvements,  ii.  216,  218. 

estates  by  entireties,  ii.  287. 

effect  of  marriage  on  ante-nuptial  liabilities  ]l)etween  the  parties, 

•       ii.  337. 

husband  and  wife  as  sureties  for  each  other,  ii.  371,  note. 
Statutes,  — 

R.  S.  of  1862.  1.  G.  &  H.  374,  375.  —  ii.  176,  700. 
Stat,  of  1853,  1  G.  &  H.  295,  note,  —  ii.  176,  700. 
INDICTMENT, 

when  maintainable  on  a  statute,  ii.  60. 
INFANCY, 

dower  barred  by  statutory  jointure,  notwithstanding,  i.  369,  386. 

how  in  the  case  of  an  equitable  jointure,  i.  420. 

when,  good  plea  in  bar  of  fraud,  ii.  261. 

marriage  of  female  infant  discharges  her  guardian,  ii.  525. 
Of  the  wife,  effect  of,  discussed,  ii.  511-523. 

introduction,  ii.  511,  512. 
General  principles  rt-lating  to,  of  wife,  ii.  513-^16. 

coverture  removes  no  disability  of,  ii.  513. 
*  nature  of  the  disability  of,  ii.  514. 

coverture  and  infancy,  as  disabilities,  blending,  ii.  515,  516. 
Specific  application  of  the  principle,  ii.  517-523. 

infantas  release  of  dower  —  jointure,  ii.  517. 

marriage  settlement  of  infant  female,  ii.  518,  519. 

how,  wben  the  male  is  an  infant,  ii.  510. 

conveying  infant  wife^s  land,  ii.  520-522. 

necessaries  for  infant  wife,  ii.  523. 

infant  husband  furnish  necessaries,  ii.  523. 
INFANT  FEME  COVERT,  • 

court  acting  for,  requires  settlement,  i.  691. 
INFLUENCE. 

husband^s.  as  affecting  gift  from  wife,  i.  849. 
INHERITANCE,  (See  Distribution  and  Descent.) 

what  seisin  required  for.  i.  497.  498. 

estate  must  be  of,  to  give  curtesy  or  dower,  i.  487. 

statutes  may  change  the  order  of,  ii.  49. 
INJUNCTION. 

to  restrain  proceedings  in  court,  considered  as  a  source  of  jurisdic- 
tion to  enforce  wife's  equity,  i.  633-644. 

(See  Wipk's  Equity.) 

to  restrain  husband^s  creditor  from  levying  on  wife^s  estate,  ii.  476. 
INSANE  HUSBAND, 

concerning  reduction  to  possession  of  wife^s  choses  inaction  by,  i.  126. 
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INSANE  HUSBAND,  —  continued. 

power  of  wife  as  to,  ii.  404,  526. 
INSANE  WIFE, 

equity  of,  to  settlement,  i.  694. 
guardianship  of,  ii.  526. 
INSANITY, 

marriage  void  from,  as  to  curtesy,  i.  483. 
INSOLVENCY,  (See  Bankruptcy.) 

effect  of,  on  curtesy  in  statutor}*  lands,  ii.  148. 
INTENT  OF  LEGISLATURE, 

ascertained  by  interpretation,  ii.  25. 
INTEREST, 

receiving  of,  by  husband,  not  a  reduction  of  principal  to  his  posses- 
sion, i.  114. 
INTERPRETATION,  (See  Liberal  Intbrprbtation  --  Rulbs  of 

Imtebprbtation  —  Strict  Intbrprbtation.) 
of  statutes,  nature  of — distinguished  from  effects,  ii.  12. 
(See  Conskquential  Effects.) 
INTERPRETATION  OF  THE  STATUTES,  (See  Past  Trans- 

actions—  Statutes  as  to  Married  Women.) 
Some  rules  o/,  and  their  application  stated^  ii.  11-27. 
general  views  as  to  the  rules,  ii.  11,  12. 
interpretation  and  effect  distinguished,  ii.  12. 
prior  law  to  be  considered,  ii.  12. 
Distinction  of  strict  and  liberal  interpretation,  ii.  18-15. 
general  nature  of  the  distinction,  ii.  13,  14. 
how  applied  to  married- women  statutes,  ii.  15. 
In  derogation  of  common  law,  strict,  ii.  16,  17. 
nature  and  limits  of  the  rule,  ii.  16. 
how  far  aflirmative  statutes  repeal  common  law,  ii.  16. 
whether  the  rule  applicable  to  these  statutes,  ii.  17. 
In  harmony  with  common  law,  ii.  18. 
rule  explained,  ii.  18. 
how  applied  to  these  statutes,  ii.  18. 
Remedial  statutes  construed  liberally,  ii.  19. 

nature  of  this  rule  —  how  applied,  ii.  19. 
Enabling  statutes  to  be  liberally  construed,  iL  20. 
nature  of  this  rule,  ii.  20. 
how  applied  to  these  statutes,  ii.  20. 
Statutes  carry  by  implication  what  will  make  them  eflicient,  ii.  21-24. 
this  rule  explained,  ii.  21. 
how  applied  to  these  statutes,  ii.  22-24. 
The  thing  to  be  within  letter  and  mischief  of  the  law  and  the  legislative, 
intent,  ii.  2^. 
nature  of  this  doctrine,  ii.  25. 
application  of  it  to  these  statutes,  ii.  25. 
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INTERPRETATION  OF  THE  STATUTES,^ continued. 
Construction  hy  the  rules  of  the  equity  courts,  ii.  26,  27. 

this  doctrine  explained,  ii.  26. 

application  of  it  to  these  statutes,  ii.  26. 

harmony  with  unwritten  law,  ii.  26. 

there  are  other  rules,  ii.  27. 
INVEST, 

in  what  the  wife  may,  her  funds,  ii.  24. 
IOWA, 

general  view  of  the  statutory  law  of,  ii.  701 . 

wife^s  power  in,  to  purchase  on  credit,  ii.  85. 

estates  by  entireties,  ii.  289. 

conveyances  between  husband  and  wife,  ii.  364,  note. 

husband  and  wife  as  sureties  for  each  other,  ii.  371,  note. 

claims  of  husband^s  creditors  to  wife^s  earnings,  ii.  460,  note. 

improvements  by  husband  on  wife^s  land,  ii.  469. 

recording  acts,  ii.  603,  note. 
SicUuies, — 

Revision  of  1860,  --ii.  278,  note. 

§2214,  — iL  289. 

Codeofl873,  — ii.  701. 
ISSUE, 

possibility  of,  to  inherit,  as  to  dower,  L  243,  251,  252. 

as  to  curtesy,  i.  476,  477,  481. 


JACOB, 

his  edition  of  Roper  on  Husband  and  Wife,  i.  7. 
JEWELRY,  (See  Old  Family  Jewels.) 

concerning  the  wife's,  i.  216-228. 

(See  Paraphernalia.) 
JOINT  TENANCY, 

whether  dower  of  lands  held  in,  i.  304-308. 

curtesy,  i.  503. 

whether  lands  held  in,  give  tenancy  by  the  marital  right,  i.  534. 

statute  may  change,  into  tenancy  in  common,  ii.  35. 
JOINT  TENANT, 

wife,  in  chattel  real,  i.  201. 
JOINTURE,  (See  Ante-nuptial  Contract  —  Equitablb 

Jointure.) 

post-nuptial  jointure  under  Statute  of  Hen  8,  i.  430,  431. 
The  doctrine  of,  discussed^  i.  358-417. 

not  much  in  use  now,  i.  358. 

English  statutory  provision  (27  Hen.  8,  c.  10),  i.  359. 

is  common  law  in  United  States,  i.  360. 

why  the  provision  made,  i.  361. 
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JOINTURE,  —  continued, 

two  erroneously  applied  maxims,  i.  361,  362. 

otherwise  in  equity  —  that  is,  dower  barred  by  ante-nuptial  provi- 
sion, i.  363. 
Necessary  value  of  the  jointure  as  compared  with  the  dower,  i.  364-369. 

different  forms —  not  necessarily  a  joint  estate,  i.  365. 

how  beneficial  —  assent  of  the  woman  —  infancy,  i.  366. 

made  during  coverture,  widow  to  elect — not,  when  made  before* 
i.  366. 

need  not  be  of  value  corresponding  to  the  dower,  i.  367-369. 

it  is  the  same  if  the  wife  was  an  infant,  i.  369. 
Mode  and  form  of  the  jointure,  i.  370-387. 

statute  construed  equitably,  i.  370. 

must  take  effect  on  husband^s  death,  i.  371. 

for  wife's  life  or  in  fee  tail,  i.  372. 

otherwise  in  equity,  i.  372. 

not  in  trust  —  directly  to  wife —  otherwise  in  equity,  i.  373. 

certain  —  all  or  part  of  the  dower  —  whole  or  part  jointure,  i.  374. 

expressed  to  be  lor  jointure,  L  376,  376. 

how  in  equity,  i.  376,  377. 

election  between  equitable  jointure  and  dower — rules  as  to,  i.  378- 
384. 

made  before  marriage,  i.  382. 

made  after  marriage,  i.  383. 

at  law  —  in  equity,  i.  383. 

made  by  husband^s  father,  i.  385. 

infancy  of  jointress,  i.  369,  386,  387. 

inadequacy,  i.  887. 
Diff^erence  between  equity  and  law  as  to  the  mode  and  form,  i.  388- 
395. 

executory  jointure  —  agreement  sufficient  in  equity,  i.  388. 

also  chattels  —  need  not  be  land,  i.  3r9,  390. 

free-bench  out  of  copyholds,  i.  391. 

covenant  for  jointure,  i.  392,  393. 

lien  on  lands,  i.  394,  395. 
Remedies  for  eviction  from  the  jointure,  i.  396-400. 

have  other  lands,  i.  396-398. 

partial  eviction,  i.  398. 

as  to  eqditable  jointure,  i.  399. 

equity  restrain  legal  remedies,  i.  400. 
Under  power  in  husband,  i.  401-409. 

imperfect  execution  —  equitable  construction,  i.  401,  402. 

adequacy  of  provision,  i.  402. 

value  —  what  time  ?  i.  403,  404. 

exemption  from  burdens,  i.  405-407. 

modern  practice  of  conveyancing,  i.  408. 
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JOINTUKE.  —  cimtinued. 

according  to  wife's  fortane  —  fraud,  i.  409. 
Performance  of  covenant  to  settle  jointure,  i.  410-413. 
in  substance,  not  in  form  —  after-purchased  land  ~  preaumptiTe  per- 
formance, i.  410-412. 
t        performance  by  will,  i.  412. 
husband^s  creditors,  i.  413. 
Rights  of  the  jointress,  i.  414-417. 
emblements,  i.  414. 
power  to  lease,  i.  415. 
power  to  redeem  encumbered  lands,  i.  416. 
interest  on  jointure  withheld,  i.  417. 
JUDGE, 

should  hold  the  law  as  it  is,  ii.  5. 
JUDGMENT,  (See  Dkcrbe.) 

is  a  chose  in  action,  i.  63. 

in  name  of  husband  and  wife,  effect  of,  i.  93,  note, 
effect  of,  for  wife^s  chose  in  action,  i.  127. 
effect  of,  as  reducing  wife^s  ehoses  in  action  to  possession ,  i.  93, 

note, 
effect  of,  for  wife's  term,  i.  203. 
on  land,  as  defeating  dower,  i.  328. 
against  husband  and  wife,  binds  wife  on  his  death,  i.  842. 
joint,  against  husband  and  wife,  may  be  collected  «f  either,  i.  534, 

note,  535,  note,  908;  ii.  311. 
against  wife  alone,  effect  of,  iL  310. 
and  how  satisfied,  ii.  320. 

i^endered  on  wife's  letter  of  attorney,  how,  ii.  380,  381. 
judicial,  binds  wife,  ii.  486. 
JUDICIAL  CONSTRUCTION, 

results  of,  distinguished  from  the  letter  of  the  law,  i.  29-34. 
JUDICIAL  DISCRETION, 

what  it  is,  i.  676. 
JUDICIAL  PROCEEDINGS, 
wife  estopped  by,  ii.  486. 
JUR8ISDI0TION.  (See  Concurrent  Jurisdiction.) 

JUST  PRINCIPLE, 

how  &r  the  present  law  of  married  women  conforms  to,  i.  880-914. 

(See  Unwritten  Law.) 


KANSAS, 

constitutional  provision  in,  ii.  703. 

general  view  of  the  statutes  in,  ii.  702. 

the  blending  of  equity  and  common  law  in,  ii.  242. 

conveyances  in,  between  husband  and  wife,  ii.  364,  note. 
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KENTUCKY. 

unwritten  law  of,  ii.  7<H. 

history  of  legislation,  ii.  705. 

wtiat  property,  ii.  706. 

husband^s  power  to  prevent  wife^s  chattels  vesting  in  himself,  ii.  108, 

note, 
charging  separate  estate  in  equity,  i.  873,  note, 
charging  wife^s  lands  for  improvements,  ii.  224. 
products  of  wife's  farm,  ii.  301. 
conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  371,  note. 
•  wife^s  labor  and  earnings,  ii.  421,  707. 

wife^s  will,  ii.  643. 

registry  laws  as  to  parties  coming  from  another  State,  ii.  573. 
support  of  family,  ii.  706. 
SiaiuUs,  — 

1846,  R.  8.  of  1852,  Gen.  Stats,  of  1873,  —  ii.  705. 

April  11,  1873,  — ii.  421. 

Gen.  Stats,  of  1878,  c.  52,  art.  2,  §  1,  2,  — ii.  706. 


LABOR  AND  EARNINGS,  (See  Earnings   of   Wifb  — Sbpa- 

RATK  Business  —  Separate  Earnings.) 

of  wife,  who  sue  for,  i.  104. 

how  far  statute  can  constitutionally  make  wife^s,  separate  property, 
ii.  51. 

wife  may  have  separate  property  in  her,  ii.  105. 

effect  of  statutes  making,  separate  property,  ii.  160. 

wife*s,  as  to  claims  of  husband's  creditors  to,  ii.  418,  457-465. 
Wife's,  under  the  late  statutes ,  ii.  415-429. 

introductory  views,  ii.  415,  416. 
How,  where  the  statutes  are  silent  on  the  specific  question,  ii.  417-420. 

in  general,  ii.  417. 

invested  in  other  property,  ii.  418,  419. 

laboring  for  husband's  creditors,  ii.  418. 

'*  by  purchase,"  ii.  419. 

in  equity,  wife^s  separate  estate  in,  ii.  420. 

mingling  of  equitable  and  statutory  doctrines,  ii.  420. 
Direct  statutory  provisions,  ii.  421-429. 

in  general,  ii.  421. 

lawfulness  of  the  earnings,  ii.  422. 

*•  may  "  be  wife's,  &c.,  ii.  423,  425. 

sundry  forms  of  the  provision  considered,  ii.  423-429. 

money  due  same  as  money  received,  ii.  429. 
LABOR  OF  HUSBAND, 

creditor's  daim  to,  ii.  299-302,  454-456,  461-465. 
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LAND,  (See  Conveyances  —  Grant  of  Land  —  Prairik  —  Real 

Estate  —  Wild  Land.) 

may  by  authority  of  legislature  be  oonrerted  into  monej^  ii.  36. 

legislation  may  regulate  the  use  of,  ii.  46. 

bought  with  anotber^s  money  — resulting  trust,  ii.  119. 
LAND  OF  WIFE,  (See  Conveyances  —  Charging  in  Equity— 

Curtesy  Consummate  —  Curtesy  Initiate  —  Estates  by 
Entireties  —  Lease  of  Wife's  Land  —  Marital  Right  — 
Real  Estate  —  Statutory  Lands  —  Transmutation.) 

whose  is  the  money  on  sale  of,  ii.  120,  6()o~612. 

(See  Transmutation.) 

judgment  against  husband  and  wife  satisfied  out  of,  i.  534,  note. 

as  a  consideration  for  a  contract  between  husband  and  wife,  i.  721. 

respective  rights  of  husband  and  wife  in,  i.  885. 

whether  wife  sue  husband  fimrjiossession  of,  ii.  130. 

how  sue  to  recover,  corfvlj^a  ]ii|^er  infancy,  ii.  392. 

husband  elect  between  money  and,  ii.  392. 
LANGUAGE, 

of  the  books,  distinguished  from  the  adjudged  law,  i.  4.54, 
LANGUAGE  OF  JUDGES, 

interpret,  by  the  facts  in  judgment,  ii.  492 ;  and  see  Pref.  to  YoL  IL 
LARCENY, 

of  wife^s  clothes,  in  whom  should  the  ownership  be  laid,  i.  220,  note. 

whether  husband  can  commit,  of  wife^s  goods,  ii.  24,  152. 

not  wife,  of  husband^s,  ii.  152. 
LATER  PROVISION, 

of  statute,  when  supersedes  earlier,  ii.  64. 
LAW, 

three  serfs  of,  i.  2. 

three  divisions  of,  i.  904. 

distinction  between,  and  contract,  i.  23-34. 

hinguage  of  the  books  not  always,  i.  454. 

whether,  favors  dower,  i.  455,  456. 
LAZINESS, 

promoted  in  wife,  by  exempting  her  from  burdens,  i.  893,  896,  897. 
LEASE.  (See  Term  for  Years  —  Wife's  Chattels  Rkau) 

LEASE  FOR  YEARS. 

is  chattel  real,  i.  183,  184. 
LEASE  OF  WIFE'S  LAND, 

(including  right  to  recover  for  mere  use  and  occupation.^ 

power  of  husband  as  to,  i.  173. 

husband's  lease  —  wife's  —  her  agreement  to  let  —  void  and  voidable, 
i.  538-541,  544. 

how  sue  for  rent,  i.  540. 

lease  extending  beyond  husband's  life,  i.  541-^43. 

by  husband  and  wife,  &c.,  i.  542,  544. 
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LEASE  OF. WIFE'S  LAND,  —  confmti^c?. 

effect  of  a  fine  on  lease,  i.  548. 

who  besides  the  widow  may  avoid,  i.  545. 

parol  lease,  i.  546,  547. 

husband^s  sole  written  lease,  i.  547. 

jumble  in  the  authorities,  i.  548. 

should  adhere  to  principle,  i.  548. 

leases  under  statutory  authority,  i.  549. 

power  of  wife  to  make,  in  Mississippi,  ii.  165,  note. 
Leases  under  the  English  statute  of  32  Hen.  8,   c.  28,  i.  550-565. 

the  statute,  i.  550,  note. 

object  of  the  statute,  i.  550. 

whether  common  law  with  us,  i.  550. 

to  be  strictly  construed,  i.  551. 

property  demisable  under  th^|^^^  i.  552. 

surrender  of  prior  leases, 

reversionary  lease,  i.  554, 

lands  commonly  let,  i.  556.  v 

not  to  be  without  impeachment  of  waste,  i.  557. 

duration  of  the  lease,  i.  558. 

rent  reserved  on  the  lease,  i.  559-564. 

lease  not  following  the  statute,  good  at  common  law,  i.  565. 

letting  without  lease  or  express  promise  —  how  sue,  i.  566. 

how  when  rent  accrued  before  coverture,  i.  567. 
LEGACY,  (See  Dkscent  —  Distribution  and  Descent.) 

husband^s  claim  to  wife^s,  i.  82-84. 

what  constitutes  a  reduction  of,  to  husband^s  possession,  i.  Ill,  118. 

wife's,  effect  of  receiving  a  bond  in  compromise  of,  i.  117. 

quitclaim,  &c.,  i.  117. 

wife's,  husband's  release  of,  i.  184. 

wife's,  whether  husband's  creditors  may  attach,  i.  157-164. 

from  husband  to  wife,  its  effect  on  pin-money,  i.  285. 

deemed  an  equitable  fund,  i.  641. 
LEGAL, 

wife's  statutory  estate  generally  is,  ii.  111. 
LEGAL  CAPACITY  OF  WIFE,  (See  Will.) 

Doctrine  of  the  suspension  q/*,  by  the  coverture,  i.  39-44. 

under  husband's  power,  i.  89. 

cannot  contract,  i.  89,  40. 

how  as  to  her  crime,  i.  41,  42. 

torts,  i.  48. 

sue  and  be  sued,  i.  44. 
LEGAL  INCAPACITY  OF  WIFE, 
Limits  of  the,  discussed,  i.  697-706. 

perplexing  nature  of  the  doctrine,  i.  697. 

capacity  to  receive  property  —  to  hold,  i.  699. 
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LEGAL  INCAPACITY  OF  WIFE,  ^  continued. 

same,  as  trustee,  i.  700. 

wife  as  agent,  i.  701. 

may  execute  a  power,  i.  702. 

capacity  to  commit  crime  —  civil  torts,  i.  703. 

how  as  to  contract,  i.  704. 

wrongs  committed  on  wife,  i.  705. 

general  result,  i.  706. 
"LEGAL  PRINCIPLE." 

meaning  of  the  term,  ii.  57 ;  and  see  Pref.  to  Vol.  II. 
LEGATEE, 

of  husband,  as  to  wife^s  paraphernalia,  i.  222. 
LEGISLATION, 

evils  of  recent,  i.  897. 

proposed  improvement  in,  i.  898-900. 
LEGISLATIVE  DIRECTION, 

sale  of  wife^s  lands  by,  i.  609,  610. 
LEGISLATIVE  INTENT. 

interpretation  of  statutes  is  to  ascertain  the,  ii.  87. 
LEGISLATIVE  VIEW. 

of  law  differs  from  judicial,  ii.  5. 
LETTER  OF  ATTORNEY, 

wife's,  ii.  880,  381. 
LETTER  OF  STATUTE. 

interpretation  extend  beyond,  to  mischief,  ii.  25. 
LIABILITIES  TO  EACH  OTHER, 

of  husband  and  wife,  ante*nuptial  promise  as  to,  i.  806,  note. 
Effect  of  marriage  on  ike  ante-nuptial^  ii.  320-337. 

general  doctrine,  &c.,  ii.  326,  327. 
At  the  common  law,  ii.  328-331. 

enforcement  of  the  ante-nuptial  obligation  during  coverture,  ii.  328. 

same  after  coverture  dissolved,  ii.  329. 

marriage  a  release  of  ante-nuptial,  ii.  326,  330. 

reasons  for  the  doctrine,  ii.  330,  331. 
The  doctrine  of  equity,  ii.  332-334. 

in  general,  ii.  332. 

separate  equitable  estates,  ii.  333,  334. 
Under  the  late  statutes,  ii.  335-337. 

bow  in  legal  principle,  ii.  335. 

how  in  adjudication,  ii.  336,  337. 
LIBEL,  (See  Slander.) 

on  wife,  bow  sued  for,  i.  911-913. 
LIBERAL  INTERPRETATION, 

what — distinguished  from  strict,  ii.  13,  14. 

how  applied  to  married- women  statutes,  ii.  15,  19. 

for  remedial  statutes  —  rule  of,  ii.  19. 
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LIBERAL  INTERPRETATION.  —  continued. 

flame  as  to  enabling  statutes,  ii.  20. 
LIEN,  (See  Builders'  Libn.) 

on  land,  as  affecting  dower,  i.  328. 

of  creditors,  statute  taking  away,  unconstitutional,  ii.  34. 
LIFE  ESTATE,  (See  Estates  for  Life.) 

dower  assigned  is  a,  i.  334. 

no  curtesy  in,  ii.  143. 
LITERAL  INTERPRETATION, 

not,  of  married-women  statutes,  ii.  24  and  note. 
LITIGATION, 

against  wife,  husband  master  of,  ii.  390. 
LIVERY  OF  SEISIN, 

concerning,  i.  250. 
LIVING  APART, 

effect  of,  on  wife  earnings,  i.  213.     (See  Earnimgs*of  Wife.) 
on  wife's  equity,  i.  688-691. 
LOAN, 

to  wife,- distinguished  from  giO;,  i.  208. 

to  wife  at  marriage,  i.  208,  209  and  note. 

wife  may,  money  in  Mississippi,  ii.  165,  note^ 
LOTTERY, 

land  drawn  in,  for  wife,  i.  85. 
LOUISIANA, 

unwritten  law  of,  ii.  709. 

constitutional  provision,  ii.  710. 
LOVE, 

whether  the  law  requires,  for  wife — for  husband,  i.  459;  ii.  24, 
note. 
LUNATIC  HUSBAND.  (See  Insane  Husband.) 


MACQUEEN, 

book  by,  on  Husband  and  Wife,  i.  8. 
MAGISTRATE, 

grantee,  not  competent  to  take  acknowledgment  of  deed,  i.  452. 
MAINE, 

common-law  doctrine  in,  as  to  curtesy,  i.  510,  note. 

history  of  legislation  in,  ii.  712. 

past  transactions  —  existing  marriages,  ii.  713. 

what  property,  ii.  714. 

purchase  by  wife  on  credit,  ii.  81. 

ownership  and  trusteeship,  ii.  715. 

presumptions  and  possession  —  delivery,  ii.  716. 

conveyances  of  wife's  separate  estate,  ii.  175,  717. 

wife's  power  of  contract,  ii.  232,  233. 
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MAINE,  —  continued, 

conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  371,  note, 
wife^s  labor  and  earnings  in,  ii.  425,  718. 
disposition  by  will,  ii.  717. 
Statutea,  — 

March  22,  1844,  and  its  amendments,  ii.  364,  note,  712. 

1847,  c.  27,  — ii.  364,  note. 

1848,  C.73,— -ii.  232. 

1852,  c.  227,  — ii.  175,  note,  364,  note. 
1866,  c.  52,  — ii.  233. 
R.  S.  of  1871,  c.  61,  §  1.  — ii.  175.  note,  714,  717. 

§2,  — ii.  714,  715. 
§3,-11.718. 
MAINTAIN  WIFE,  (See  Separate  Maintenance  —  Support  — 

Support  of  Family.) 
husband  must,  ii.  24,  note,  72. 
MAINTENANCE, 

conreyance  in  consideration  of  promised,  void  as  to  creditors,  i.  759. 
husband*s  duty  to  provide  for  wife,  i.  883,  887. 
whether  her  separate  estate  taken  into  the  account,  i.  894. 
wife  contracting  with  husband  for,  ii.  381. 
MALICIOUS  PROSECUTION, 

of  wife,  how  sue  for,  i.  911-913. 
MARE, 

whose  the  increase  of,  ii.  94. 
MARITAL  RIGHT, 

settlement  out  of  husband's  estate  by  the,  i.  658,  659,  665. 
lands  held  by  the,  whether  subject  to  wife's  equity,  i.  646,  647. 
estate  by  the,  cannot  be  divested  by  legislation,  ii.  40. 
otherwise  where  the  estate  is  equitable,  ii.  40. 
how  as  to,  in  estates  by  entireties,  ii.  287. 
of  alien  husband  in  wife^s  lands,  ii.  509. 
Tenancy  by  the,  considered,  i.  528-579. 
scope  of  the  discussion,  i.  528. 
General  view  of  this  tenancy,  i.  529,  530. 
what  interest  marriage  gives  husband  in  wife^s  lands,  i.  529,  530. 
as  to  the  particulars,  i.  530. 
To  what  lands,  &c.,  and  what  estate  therein,  attaches,  i.  531-536. 
not  exactly  the  same  as  in  curtesy,  i.  531-535. 
estate  for  life,  i.  532  and  note, 
nature  of  the  seisin,  &c.,  i.  532,  note, 
husband  as  special  occupant,  i.  532,  note, 
lands  held  to  wife^s  separate  use,  i.  533. 
joint  tenancy,  i.  534. 
remainders  and  reversions,  {."535. 
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MARITAL  BJGUT,  — continued, 

wife's  ante-nuptial  debt,  how  sued  —  how  judgment — execution  — 

levy  on  wife's  land  —  husband  alone  may  convey  his  interest  in 

wife's  land  —  sale  of  husband*s  interest,  i.  585,  note, 
general  principle  governing  husband's  title  to  wife's  lands,  i.  536. 
Nature  of  husband's  estate,  i.  587. 

compared  with  curtesy  and  dower  —  complete  and  vested  —  can  con- 
vey, &C.,  i.  537. 
Lease  by  husband,  and  by  husband  and  wife,  of  wife's  land,  i.  538-^67. 

(See  Lease  of  Wife's  Land.) 
Other  acts  of  ownership  by  husband,  i.  568-573. 
conveyance  by  husband  —  as  to  working  a  discontinuance,  i.  568, 

569. 
how  seised,  i.  570,  574,  575. 

waste  by  husband,  his  grantee,  &c.,  i.  570-572.  (See  Waste.) 

husband  iraproving  wife's  lands,  i.  573. 
The  seisin  and  the  legal  remedies,  i.  574-579. 
seisin  joint  —  in  wife's  right,  i.  574-575. 
form  of  suit  for  rent  of  wife's  land,  i.  574. 
what  estate  has  each,  i.  575. 
disseisin  by  a  stranger,  i.  575. 
form  of  suit  to  recover  wife's  land,  i.  576. 
form  of  suit  to  enforce  forfeiture  for  waste,  i.  576-578. 
form  of  suit  for  chattels  severed  from  wife's  land,  i.  577. 
for  trespass  on  her  land,  i.  577. 
same,  before  marriage,  i.  577. 
for  obstructing  easement,  i.  578. 
generally  for  injuries  to  wife's  land,  i.  578. 
when  husband  may  elect  to  join  wife  or  not,  i.  578  and  notes, 
difficulties  of  the  subject,  i.  578,  note,  579. 
MARRIAGE,  (See   Consideration  —  Dissolution  —  Existing 

Marriages  —  Husband  —  Inchoate  Marriage  —  Status  of 

Marriage  —  Void     Marriage  —  Voidable     Marriage  — 

Wife.) 
some  peculiarities  of,  i.  23-28. 
gifts  at,  i.  207-210.  786.  note. 

contract  in  consideration  of,  must  be  in  writing,  i.  806. 
construction  of  the  Statute  of  Frauds  as  to,  i.  806,  807,  810.  811. 
parol  contract  in  consideration  of,  executed  on  one  side,  i.  807. 
post-nuptial  settlement  in  consideration  of  a  parol  ante-nuptial  agree- 

ment»  i.  810,  811. 
not  contract,  but  status,  ii.  54. 
legislative  power  over,  ii.  54. 
status  of,  and  property  rights,  distinguished,  ii.  55. 
during  pendency  of  suit  against  wife,  effect  of,  ii.  310. 
confers  what  agency  on  husband  to  act  for  wife.  ii.  385-394. 
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MARRIAGE,  —  continuecL 

what  agency  on  wife  to  act  for  husband,  ii.  402-405. 
effect  of,  on  guardianship  of  wife,  ii.  524,  525, 
Considered  as  a  consideration  for  a  contract,  i.  775-789. 
different  sorts  of  consideration,  i.  775. 
general  doctrine  of  marriage  as  a  consideration,  i.  775,  776. 
Promise  from  one  to  the  other  of  the  parties  about  to  many,  i. 
777-784. 
distinction  between  ante-nuptial  and  post-nuptial  contracts,  i.  777, 

778. 
conyeyance  as  an  inducement  to  matrimony,  i.  77B. 
whether  a  settlement  in  consideration  of  marriage  is  a  fraud  on  cred- 
itors, i.  779-784. 
ante-nuptial  agreement  about  wife^s  earnings,  i.  783. 
Promise  from  a  third  person  in  consideration  of  marriage,  i.  785-787. 
general  doctrine,  i.  785,  786. 
father^s  promise  on  marriage  of  daughter,  i.  786. 
promise  by  a  stranger,  i.  787. 
Promise  whether  before  or  after  marriage,  i.  788,  789. 
made  after  marriage,  void,  i.  788. 
must  be  before  or  at  marriage,  i.  788. 
voluntary  conveyance  made  good  by  marriage,  i.  788. 
MARRIAGE  AND  DIVORCE, 

this  work  does  not  treat  of,^i.  IS. 
MARRIAGE  SETTLEMENTS,* 

how  where  party  to,  is  an  infant,  ii.  518,  519. 
MARRIED  WOMEN,  (See  Agent  —  Capacities  ok  Married 

Women  —  Husband  —  Labor    and    Earnings  — Torts  — 
—  Wife,  and  numerous  other  titles.) 
could  always  own  property  iti  equity,  ii.  26. 
MARYLAND, 

peculiar  doctrine  in,  concerning  wife's  lands  turned  by  act  of  law  into 

money,  i.  608. 
refusal  of,  to  extend  wife^s  equity  to  legal  fund,  i.  642. 
constitutional  provision  in,  li.  719. 
history  of  legislation  in,  ii.  720. 
what  property,  ii.  721. 
ownership  and  trusteeship,  ii.  722. 
curtesy  in  statutory  lands,  &c.,  ii.  107, 149. 
conveyances,  ii.  723. 

charging  separate  estate  in  equity,  i.  867,  note ;  ii.  724. 
rights  of  widow  as  to  debt  due  her  from  husband  before  marriage^ 

ii.  337. 
conveyances  in,  between  husband  and  wife,  ii.  864,  note, 
wife^s  labor  and  earnings,  ii.  725. 
disposition  by  will  —  distribution  and  descent,  ii.  723. 
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MARYLAND,  —  continued. 
Statuiea,  — 

1841,  c.  161,  — 11.  107. 

1872.  c.  270,  —  ii.  722.  728.  724. 

1874.  c.  67,— ii.  721. 

Code  of  1860,  art.  45.  §  1,  — -ii.  721. 

§  2.  —  ii.  722,  728,  724. 
§7,  — ii.  725. 
MASSACHUSETTS. 

customary  law  of,  as  to  conyeyance  of  wife's  land,  i.  588,  note. 

history  of  married- women  legislation  in,  ii.  727. 

past  transactions  —  existing  marriages,  ii.  728. 

what  property,  ii.  729. 

purchases  by  wife  on  credit,  ii.  87. 

form  of  conveyance  to   wife  in,  to  make  the  property  statutory^ 

ii.  90,  98. 
curtesy,  ii.  148.  note,  730. 

effect  on  curtesy  of  a  conveyance  by  wife,  ii.  181. 
conveyances,  ii.  181,  731. 
charging  in  equity,  ii.  206. 
wife^s  power  of  contract,  ii.  233,  732. 
torts  of  married  women,  ii.  733. 
torts  to  married  women,  ii.  734. 
wife^s  ante-nuptial  debts,  ii.  324,  735. 
effect  of  marriage  on  ante-nuptial  obligations  between  the  parties, 

ii.  336. 
post-nuptial  dealings  together,  ii.  736. 
conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  371,  note,  375.' j 
wife's  labor  and  earnings,  ii.  423,  737. 
wife's  separate  business,  ii.  441,  443.  738. 
equitable  estates,  ii.  739, 
disposition  by  will,  ii.  740. 
support  of  family ,  ii.  741. 
'Statutes ,  — 

9  Will.  3,  c.  7  (colonial),  —  i.  587.  note. 
1845,  c.  208,—  ii.  90,  181,  727. 
1855,  c  304,  —  ii.  93. 

§1,  — ii.  886,  727. 
§7,  — ii.423. 
1857,  c.  294,§2,  — ii.  181. 
1862,  c.  198,  — ii.  441,  443. 
1864,  c.  198,— ii.  739. 

c  276,  — iL  739,  740. 
1869,  c.  304,  — ii.  741. 
1871,  c.  812,  — ii.  77,  733. 
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MASSACHUSETTS.  —  continued. 
1874,  c.  184,  — ii.  727. 

§  1,  — ii.  181.  283,  781,  782,  787. 
§  8.  —  ii.  738. 
§6,  — ii.  739. 
1874,  c.  205,  — ii.  741. 
Gen.  Sut8.  c.  89,  §  8.  — ii.  345. 

c.  108,  §  1,  —  ii.  77,  93,  note,  423,  729,  741. 
§  3,  —  ii.  247,  423,  731,  741. 
§  4.  10,  27,  28,  —  ii.  739. 
§8,  —  ii.  735. 
§9,— ii.  740. 
MAXIMS. 

'*  falsus  in  uno  falsos  in  omnibus,'^  i.  341,  note. 

*'  three  things  be  favored  in  law,  —  life,  liberty,  and  dower,"  L  455. 

*'  sequitas  sequitur  legem,"  i.  463. 

'^ezpressio  unius  est  exclusio  alterius,*'  i.  868,  note,  869,   note, 

Virginia, 
*'  cessante  ratione  legis  cessat  ipsa  lex,"  ii.  65. 
•*MAY," 

eflfei^t  of  word,  in  statute  as  to  wife^s  earnings,  ii.  423. 
MECHANICS'  LIEN,  (See  Builders'  Libn.) 

as  defeating  dower,  i.  328,  339. 
MERITORIOUS  CAUSE, 

doctrine  of  the  wife  as  the,  i.  93,  note,  105-107,  214. 
MICHIGAN, 

unwritten  law  of,  ii.  742. 
constitutional  provision,  ii.  743. 
history  of  legislation,  ii.  744. 
what  property,  ii.  745. 

curtesy  in  the  separate  estate,  ii.  148,  note,  746. 
conveyance  of  wife^s  estate,  ii.  747. 
contract,  ii.  748. 

conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  371,  note,  375. 
claims  of  husband's  creditors  to  wife's  earnings  in,  ii.  460,  note,  463. 
wife's  power  to  carry  on  business  in,  ii.  463. 
equitable  estates,  ii.  749. 
StaiuteSf  — 

1844,  1846.  1855,  1857.  —  ii.  744. 
1855.  §2,5,  — ii.  749. 
Comp.  Laws  of  1871,  §  4803,  — ii.  745,  747. 

§  4804.  4807,  —  ii.  749. 
§  4806.  —  ii.  748. 
MILLS.  (See  Dower.) 

whether  dower  of.  i.  256. 
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MILLS,  —  contirmed, 

how  dower  assigned  of,  i.  386. 
MINE,  (See  Dowkr.) 

whether  dower  of,  i.  263,  264. 
MINNESOTA, 

general  view  of  legislation  in,  ii.  750. 

form  of  conveyance  to  wife  to  make  the  property  statutory,  ii.  91. 
curtesy  in  statutory  lands,  ii.  148,  note, 
conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other  in,  ii.  371,  note. 
SttUutes,  — 

Gen.  Stats,  c.  69,  §  2,  3,  — ii.  91. 
MISAPPREHENSION  OF  RIGHTS, 

not  avoid  wife^s  deed,  ii.  4^. 
MISCHIEF, 

of  married-women  statute,  thing  be  within,  ii.  25. 
MISSISSIPPI; 

constitutional  provision,  ii.  751. ' 
history  of  legislation,  ii.  752. 
what  property,  ii.  753. 
property  purchased  by  wife  on  credit,  ii.  86. 
accumulations  and  increase,  ii.  97,  754. 
resulting  trusts,  ii.  123,  755. 
presumptions  as  to  wife^s  ownership,  ii.  139. 
curtesy  in  the  statutory  lauds,  ii.  149,  756. 
common-law  doctrine  as  to  curtesy,  i.  510,  note, 
wife^s  conveyances,  ii.  165,  note,  757. 

charging  wife's  estate  in  equity,  i.  868 ;  ii.  209,  211,  212,  222. 
charging  her  hinds  for  improvements,  ii.  222. 
wife^s  ante-nuptial  debts,  ii.  759. 
conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  371,  note,  372. 
husband  as  wife's  agent,  ii.  760. 

plantation  supplies  —  whether  statute  constitutional,  ii.  760. 
recording  acts,  ii.  503,  note, 
wife's  ^ower  to  make  will,  ii.  549. 
StaitUeSt  — 

Feb.  15,  1839,  §  1.— ii.  752. 
Feb.  15,  1839,  §  5,  —  ii.  209. 
Feb.  28,  1846,  — ii.  752. 
Rev.  Code  of  1871,  §  1778,  — ii.  753,  757. 

§  1779,  —  ii.  754,  755. 
§  1780,— ii.  758.  759,  760. 
§  1781.  — ii.  758. 
§  1786,  —  ii.  756. 
§2287,— ii.  757. 
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MISSOURI. 

commoD'law  doctrine  in,  as  to  curtesy,  i.  510,  note, 
as  to  conyeyances  of  wife^s  land,  i.  685,  note, 
general  view  of  the  statutory  law  of,  as  to  married  women,  ii.  762. 
what  property,  ii.  762. 
purchases  by  wife  on  credit,  ii.  83. 

charging  wilVs  estate  for  improvements,  ii.  218,  note,  221. 
husband  and  wife  as  sureties  for  each  other  in,  ii.  371,  note, 
recording  acts  in,  ii.  503,  note. 
StaiuUa^  — 

lien  law,  §  1,  21,  — ii.  221. 
Wag.  Stats,  of  1872,  c.  94,  p.  936,  — ii.  762. 
MIXING,  (See  Crkditors  of  Husband.) 

.  effect  of,  on  resulting  trusts,  ii.  125,  126. 
Wife's  property  with  husband*s,  discussed,  ii.  444-449. 
elements  of  the  doctrine,  ii.  445. 
mixing  without  remedy,  ii.  446. 
gift  by  mixing,  ii.  447. 
improvements  on  land,  ii.  448. 
other  considerations,  ii.  449. 
MONEY,  (See  Deposit  in  Bank.) 

whether,  in  hands  of  third  person,  is  chattel  or  chose  in  action,  i.  72, 
is  ••  property,"  ii.  75. 
MONEY  IN  COURT, 

deemed  an  equitable  fund,  i.  641. 
MONEY  OF  HUSBAND, 

invested  in  lands  in  wife^s  name,  how,  ii.  120,  122,  123. 
MONEY  OF  WIFE, 

husbanded  claim  to,  i.  215. 

turned  into  lands  in  husband^s  name,  how,  ii.  119,  123. 
wife^s  power  over  her,  ii.  179. 
MONSTER, 

birth  of  a,  not  give,  curtesy,  i.  484. 
MORAL  OBLIGATION, 

not  consideration  to  support  promise,  i.  39,  note. 
MORAL   RIGHT, 

whether  dower  is  a,  i.  458. 
MORTGAGE,  (See    Equity   of    Redemption  —  Wife's   Mort- 

GAOifi.) 

by  husband,  of  wife's  chattels  real,  i.  197-199. 

by  husband,  of  wife's  lands,  she  can  have  no  settlement  of  them, 

i.  647. 
by  wife  for  husband's  benefit,  i.  604,  874. 
MORTGAGE  AND  NOTE.  (See  Note  and  Mortqaqe.) 

MOURNING  RINGS, 

as  paraphernalia,  i.  218,  note. 
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NATURALIZATION. 

of  wife  hy  marriage,  ii.  505. 
NEBRASKA, 

general  view  of  statates  of,  ii.  768. 
NECESSARIES, 

(See  Agent  —  Maintain  —  Support.) 

on  questions  of,  wife^s  separate  estate  not  taken  into  the  account, 
i.  894. 

husband  roust  provide,  for  wife,  ii.  24,  note. 

furnished  infant  feme,  how  collected  after  marriage,  ii.  121. 

for  wife,  husband  compellable  to  pay,  ii.  828. 

power  of  wife  to  charge  husband  for,  ii.  408,  404. 
NECESSITY,  (See  Way  op  Necessity.) 

as  expanding  interpretation  of  a  statute,  ii.  21. 

husband  wife^s  agent  by,  ii.  885-889. 

wife^s  agency  for  husband  by,  ii.  404,  405. 
NEGLIGENCE, 

damage  for,  as  wife^s  separate  property,  ii.  76. 

action  against  foreigner  for,  as  to  wife,  ii.  275. 
NEGOTIABLE  INSTRUMENTS,  (See  Promissory  Note.) 

wife^s,  husband^s  title  to,  i.  95-99,  111. 

her  power  to  indorse,  i.  100  and  note. 

husband^s  power  to  assign,  i.  146,  147. 

wife's  power  over  her,  ii.  179. 
NEVADA, 

constitutional  provision  in,  ii.  764. 

general  view  of  statutes  of,  ii.  765. 
NEW  ENGLAND, 

early  custom  in,  as  to  conveyances,  of  wife^s  land,  i.  588,  note. 
NEW  HAMPSHIRE, 

unwritten  law  of,  ii.  766. 

peculiar  doctrines  in,  concerning  husband's  right  to  wife's  person- 
alty, i.  120,  126 ;  ii.  766. 

history  of  legislation,  ii*.  767. 

what  property,  ii.  768. 

wife's  power  of  contract,  ii.  288. 

conveyances  between  husband  and  wife,  ii.  864,  note,  867. 

wife's  labor  and  earnings,  ii.  426. 

improvements  by  hubband  on  wife's  land  in,  ii.  472. 
Statutes^  — 

Dec.  24,  1840,  —  ii.  426. 

July  10.  1846,  — ii.  767. 

1846,  c.  327,  §  2,  —  ii.  238. 

1869,  c.  85;  1871,  c.  27,  —  ii.  769. 

Gen.  Suts.  of  1867,  — ii.  769. 

§1,  — ii.  768. 
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NEW  JERSEY, 

history  of  legislation  in,  ii.  770r 

general  yiew  of  the  statutes,  ii.  770,  771. 

presumptions  of  wife^s  ownership,  ii.  188. 

curtesy  in  statutory  lands,  ii.  148. 

wife's  power  to  charge  in  equity,  ii.  207,  212,  240-242. 

special  liability  of  husband  for  wife^s  post-nuptial  debts,  ii.  241. 

conveyances  in ,  between  husband  and  wife,  ii.  364. 

husband  and  wife  as  sureties  for  each  other,  ii.  371,  note. 

claims  of  husband's  creditors  to  wife's  earnings,  ii.  458,  461. 

crops  raised  on  wife's  land,  ii.  458,  note. 

wife's  power  to  carry  on  business,  ii.  461. 
Statutea^  — 

1852.  — ii.  98,  770. 
March  24,  1862,  §  1,  —  ii.  207.    ' 
March  27,  1874,  —  ii.  770. 
NEW  YORK, 

history  of  legislation  in,  ii.  772,  773. 

past  transactions — existing  marriages,  ii.  774. 

peculiar  doctrine,  that  a  statute  cannot  take  from  husband  his  right 
to  reduce  wife's  chases  in  action  to  possession,  ii.  46,  47,  774^ 

what  property,  ii.  775. 

property  purchased  by  wife  on  credit,  ii.  84. 

accumulations  and  increase,  ii.  775. 

power  of  husband  to  prevent  wife's  chattels  vesting  in  himself,  ii. 
103. 

presumptions  of  wife's  ownership,  ii.  139. 

husband's  control  of  wife's  statutory  lands,  ii.  155. 

curtesy  in  the  statutory  lands,  ii.  -148,  777. 

early  usage  as  to  conveyance  of  wife's  land,  i.  588,  note. 

how  convey  wife's  statutory^ lands,  ii.  199. 

wife  charging  separate  estate  in  equity,  i.  869,  note,  874,  note,  875 ; 
ii.  779. 

charging  wife's  estate  for  improvements,  ii.  218,  222. 

wife's  power  of  contract,  ii.  286,  780,  781. 

torts  of  married  women,  ii.  268,  269,  782. 

torts  to  married  women  —  how  sue,  ii.  280,  783. 

products  of  wife's  farm,  ii.  298. 

wife's  ante-nuptial  debts,  ii.  784. 

effect  of  marriage  on  ante-nuptial  liabilities  between  the  parties, 
ii.  337. 

conveyances  between  husband  and  wife,  ii.  364,  note,  865-367. 

gift  from  husband  to  wife,  ii.  366. 

husband  and  wife  as  sureties  for  each  other  in,  ii.  871,  note. 

wife  sue  husband  in,  ii.  377. 

not  for  his  tort  to  her  person,  ii.  377* 
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NEW  YORK, -^  continued. 

wife  carrying  on  business,  ii.  442. 
wife^s  labor  and  earnings,  ii.  428. 

husband^s  right,  as  against  his  creditors,  to  work  for  wife,  ii.  454. 
effect  of  statutes  in,  on  estoppels  of  wife,  ii.  493. 
power  of  wife  to  make  will  in,  ii.  539. 
how  statutory  estate  descends  in,  ii.  561. 
Statutes,  — 

April  28,  1840,  — i.  608,  note. 

1848,  c.  210,  §  1-3,  —  ii.  772,  773. 

§  2,  —  ii.  774. 
§3,  — ii.  366,  866. 

1849,  c.  875.  —  ii.  222,  note,  561,  772,  773. 
1853,  c.  576,  §  1,  2,  —  ii.  784. 

1860,  c.  90,  —  ii.  236,  268. 

§1,  — ii.  428,775. 

§2,— ii.  778,  780. 

§  8,  —  ii.  199,  778. 

§7,  — ii.  280.  377,  780,  783. 

§  8,  —  ii.  783. 
1862,  c.  72,  — ii.  199,  268,  778,  783. 

§  5,  —  ii.  780. 

§7,  — ii.  780,  782. 
Code  of  Civil  Procedure,  §  114,  —ii.  782. 
NEXT  OF  KIN, 

husband  is  not,  to  wife,  i.  174. 
NON-CLAIM  OF  HUSBAND. 

Effect  of,  to  create  estate  in  wife,  ii.  99-106. 
general  view,  ii.  99. 
how  as  to  choses  in  action,  ii.  100. 
chattels  of  wife  in  possession,  ii.  101-103. 
husband  lending  wife^s  money,  ii.  101. 
declarations  of  husband,  ii.  101. 
disclaimer  of  curtesy,  ii.  102. 

nte-nuptial  disclaimer,  ii.  102. 
husband  acting  in  ignorance  of  his  rights,  ii.  102. 
declining  to  reduce  wife^s  property  to  possession,  ii.  101,  103. 
estoppel  by  non-claim,  ii.  104. 
estoppel  by  will,  ii.  104. 
fruits  of  wife^s  labor,  ii.  105. 
conclusion,  ii.  106. 
NORTH  CAROLINA, 

husband's  assignment  of  wife^s  choses  in  action  in,  i.  148. 
peculiar  doctrines  in,  as  to  wife^s  equity,  i.  642,  note, 
words  required  in,  to  create  separate  estate,  i.  839,  note, 
constitutional  provision  in,  ii.  786. 
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NORTH  CAROLINA,  —  continued. 
history  of  legislation  in,  ii.  787. 
what  property,  ii.  788. 
accumalations  and  increase,  ii.  789. 
common-law  doctrine  as  to  curtesy,  i.  510,  note, 
cartesy  in  statutory  lands,  ii.  148,  790. 
conveyances  of  wife^s  separate  property,  ii.  791. 
wife  charging  separate  estate  in  equity,  L  869,  note;  ii.  792. 
wife^s  ante-nuptial  debts,  ii.  793. 
recording  acts,  ii.  603,  note, 
free  trader  —  not  under  the  unwritten  law,  ii.  532. 
permitted  by  the  late  statutes,  ii.  794. 
dispositions  by  will,  ii.  795. 
Statutes,  — 

Jan.  29,  1849,  —  ii.  787. 
Bat.  Rev.  of  1873,  c.  69,  §  IS,  14,  — ii.  793. 

§  17.  —  ii.  792. 
§  18-24,  —  ii.  794. 
§  29.  —  ii.  789. 
§  30,  —  ii.  790. 
§81,  — ii.  790,796. 
§  33,  —  ii.  787. 
NOTE  AND  MORTGAGE, 
wife^s,  effect  of,  ii.  306. 

OATH, 

power  to  take,  implies  power  to  compel  appearance,  ii.  21. 
OBEY.  (See  Subjection.) 

OBLIGATIONS  TO  EACH  OTHER, 

ante- nuptial,  effect  of  marriage  on,  ii.  320-337. 

(See  Liabilities  to  Each  Otheb.) 
OCCUPATION, 

of  wife^s  statutory  lands  by  husband  and  family,  ii.  296-304. 

(See  Statutory  Lands.) 
OFFICES,  (See  Public  Officers.) 

dower  of  what,  i.  256-259. 

how  dower  assigned  of,  i.  336. 
OHIO, 

no  tenancy  by  the  entirety  in,  i.  614. 

common-law  doctrine  of,  as  to  curtesy,  i.  510,  note. 

history  of  legislation  in,  ii.  796. 

what  property,  ii.  796. 

effect  of  marriage  in,  on  ante-nuptial  liabilities  between  the  parties, 
ii.  337. 

conveyances  in,  between  husband  and  wife,  ii.  364,  note. 

wil'e^s  power  to  carry  on  business  in,  ii.  464. 
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OHIO,  —  ceniinued* 

husband^s  labor,  as  to  his  creditors,  in,  ii.  464. 

wife^s  power  to  make  will  in,  ii.  547. 
SiattUea,  — 

1838.  §3  (wills).  — ii.  647. 
April3,  1861,  — ii.  796. 
March  30,  1871,  §  1,  —  ii.  796. 
OLD  FAMILY  JEWELS,  (See  Paraphbrnaua.) 

the  doctrine  of,  i.  219. 
ONE  FLESH, 

hosband  and  wife  are,  i.  85. 
ORDER  OF  PROTECTION.  (See  Protection  Order.) 

OREGON, 

constitutional  provision,  ii.  797. 

general  view  of  the  statutes,  ii.  798. 
ORNAMENTS, 

to  wife^s  person,  i.  216-228.     (See  Paraphernalia.)  '■ 
**  OWNER," 

husband  is  not,  of  wife^s  land,  ii.  155. 
OWNERSHIP,  (See  Presumptions  and  Possession.) 

of  present  means  of  support,  vests  in  husband,  i.  883-886. 

whose  is,  of  wife^s  paraphernalia,  i.  220,  note. 
OWNERSHIP  AND  TRUSTEESHIP. 
Doctrines  of,  aa  to  wife's  statutory  estate,  ii.  110-114. 

effect  of  statutes  on  equitable  estate,  ii.  110. 

where  legal  ownership  is  in  wife,  ii.  111. 

in  husband  as  wife^s  trustee,  ii.  112. 

effect  of  husband^s  statutory  trusteeship,  ii.  113. 
OWNERSHIP  IN  COMMON,  (See  Tenancy  in  Common.) 

whether  wife^s  chattels,  held  by,  vest  in  husband,  i.  78. 

of  real  estate  of  husband  and  wife,  i.  616-619. 


PARAPHERNALIA  (WIFE*S), 

General  discussion  of  the  law  of  i.  216-228. 

introduction  —  the  general  principle  —  wife's  apparel,  i.  216. 
definition  —  general  doctrine  —  apparel  —  jewelry,  &c.,  i.  217. 
necessary  and  ornamental,  distinguished  —  wearing  apparel,  i.  218. 
distinguished  from  old  family  jewels  —  jewels,  i.  219. 
value  not  material,  i.  219. 

distinguished  from  separate  estate  —  diamonds  —  wedding  gifts,  i.  220. 
in  whom  is  the  legal  title,  i.  220,  note. 
The  ornamental  paraphernalia,  i.  221-225. 
husband^s  power  over  —  wife's  —  creditors'  —  husband's  death  —  dis- 
position by  will,  i.  221. 
creditors  —  legatees,  i.  222. 
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PARAPHERNALIA  (WIFE'S). --^  continued. 

insufficient  assets,  i.  223. 

husband^s  pledge  of  paraphernalia,  i.  224. 

ante-nuptial  disposition  —  will,  i.  225. 
The  American  doctrine,  i.  226-228. 

follows  the  English  -^gold  watch,  i.  226. 

gold  watch  —  jewels,  &c.,  i.  227. 

jewels  —  furniture  —  plate,  i.  228. 
PARENT.  (See  Stepfather.) 

command  of,  does  not  justify  crime,  i.  49. 

gift  from,  to  daughter,  at  marriage,  i.  207-210. 

duty  of,  to  support  children,  i.  474,  475. 
PARK. 

how  dower  assigned  of  the  proBts  of  a,  i.  336. 
PARK-KEEPER,  (See  Dower.) 

whether  dower  of  profits  of,  i.  256. 
PAROL, 

effect  of  settlements  by,  i.  806,  807,  810-812,  817. 
PARTIES  TO  ACTION,  (See  Ante-nuptiai.  Debts  —  Marital 

Right  —  Promissory  Note — Torts  —  Waste,  and  various  other 
titles.) 

trespass,  afler  marriage,  on  wife's  ante-nuptial  chattels,  i.  64. 

wife^s  property  in  hands  of  her  guardian,  i.  68. 

adverse  possession,  i.  70,  71. 

wife^s  money  held  by  third  person,  i.  72,  98,  note. 

post-nuptial  and  ante-nuptial  choses  in  action ,  generally,  i.  88-108. 
(See  Choses  in  Action.) 

on  second  marriage,  for  chose  in  action  running  to  first  husband  and 
wife  jointly,  i.  92. 

in  whose  name  recover  wife^s  choses  in  action  after  her  death,  i.  180- 
182;  ii.  46,  note.  . 

her  chattels  real,  i.  182. 

for  wife^s  ante-nuptial  debt,  suit  must  be  against  husband  and  wife 

jointly,  i.  534,  note, 
or  rent  of  wife^s  land,  i.  540,  566. 

accrued  before  coverture,  i  667. 

for  the  consideration  for  wife^s  land  sold,  who  sue,  i.  605-607. 

as  to  estates  by  entireties,  i.  623. 

for  wife's  torts,  i.  84*2,  905-908. 

for  torts  inflicted  on  wife,  i.  910-913. 

for  recovery  of  wife's  ante-nuptial  debt,  ii.  52. 

husband,  in  suit  for  wife's  property,  ii.  76. 

wife  sue  in  trespass  or  replevin,  under  statutes,  without  husband  join- 
ing, ii.  130. 

may  sue  husband  for  possession  of  land,  ii.  130. 

as  to  husband  and  wife  suing  each  other,  ii.  153. 
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PARTIES  TO  ACTION,  —  co»«nMa?. 

effect  of  statute  authorizing  suit  against  wife  alone,  on  husband^s  lia- 
bility for  her  torts,  ii.  266. 
PARTITION, 

effect  of,  on  dower,  i.  306,  807. 

of  estate  by  the  curtesy,  i.  615,  516. 

turning  wife^n  land  into  money  for,  i.  607,  608,  612. 

of  lands  in  which  wife  is  part  owner,  ii.  293-295. 
PARTNERSHIP, 

dower  in  cases  of,  309--311,  467. 

of  wife  with  husband,  ii.  435* 

with  third  person,  ii.  436. 
PAST  TRANSACTIONS, 

How  far  the  late  statutes  affect  ^  ii.  28-53. 

introductory  views,  ii.  28. 
The  legislative  power  over,  ii.  29-36. 

as  to  retrospective  laws,  ii.  29-32. 

vested  rights  and  inchoate  rights  not  vested,  ii.  32. 

common  right,  law  of  the  land,  &c.,  ii.  33. 

various  other  views,  ii.  34-36. 
How  these  statutes  to  be  interpreted,  ii.  37. 

not  retrospective,  ii.  37. 

in  harmony  with  constitution,  ii.  37. 
Particular  applications  of  doctrines,  ii.  38-^53. 

not  divest  vested  rights,  ii.  38. 

what  rights  between  husband  and  wife  are  vested,  ii.  38,  39. 

tenancy  by  marital  right,  ii.  40. 

wife^s  reversion  in  her  lands,  ii.  41. 

giving  her  power  to  convey  them,  ii.  41. 

wife^s  dower,  ii.  42. 

hnsband^s  curtesy  initiate,  ii.  43. 

wife^s  vested  personal  property,  ii.  44. 

wife^s  chases  in  action,  ii.  45-48. 

order  of  inheritance  —  intestacy  —  will,  ii.  49. 

income  of  vested  property,  ii.  50. 

wife^s  earnings,  ii.  51. 

wife^s  ante-nuptial  debts,  ii.  52. 

snmmmg  up  of  doctrines,  ii.  53. 
PAYMENT, 

wife^s,  whether  presumed  to  be  from  husband^s  money,  ii.  136-140. 
PEAtHEY, 

book  by,  on  Marriage  Settlements,  i.  11. 
PENNSYLVANIA, 

equity  in,  i.  19-22. 

peculiar  doctrine  in,  as  to  wife^s  reversion  in  chattels,  i.  77. 

words  required  in,  to  create  separate  estate,  i.  839,  note. 
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PENNSYLVANIA,  —con/intt«f. 

history  of  legislation  in,  ii.  799. 

what  property,  ii.  SOL 

property  purchased  by  wife  on  credit,  ii.  82. 

comroon-hiw  doctrine  in,  as  to  cartesy,  i.  510,  note. 

peculiar  doctrine  as  to  resulting  trusts,  ii.  124. 

presumptions  of  wife^s  ownership,  iL  136-138. 

curtesy  in  the  separate  estate,  ii.  148,  note,  801. 

early  usage  as  to  conveyance  of  wife^s  land,  i.  588,  note. 

conyeyances  of  the  equitable  and  statutory  lands,  ii.  177,  188,  note, 

197  and  note,  802,  803. 
wife  charging  her  estate  in  equity,  i.  869,  note, 
wife^s  power  to  contract  debts  for  benefit  of  her  estate,  ii.  217. 
further  of  her  power  of  contract,  ii.  805. 
torts  of  married  women,  ii.  804. 
doctrine  as  to  estates  by  entireties,  ii.  286-288. 
wife^s  ante-nuptial  debts,  ii.  805. 

ante-nuptial  conveyances  in  fraud  of  contemplated  marriage,  ii.  355. 
conveyances  between  husband  and  wife,  ii.  364,  note, 
husband  and  wife  as  sureties  for  each  other,  ii.  371,  note, 
wife  not  sue  husband  in  action  of  debt  on  contract,  ii.  377,  note, 
wife^s  labor  and  earnings,  ii.  806. 

husband^s  right,  as  against  his  creditors,  to  work  for  wife,  ii.  455,  note, 
claims  of  husband^s  creditors  to  wife's  earnings  in,  ii.  459. 
husband  improving  wife's  lands,  ii.  470. 
recording  acts,  ii.  503,  note, 
wife  a  free  trader,  ii.  531,  807. 
support  of  family,  iL  808,  809. 
StattUes,  — 

1718,  as  to  free  traders,  ii.  531. 
June  16, 1836,  §  13,  -  i.  22. 

April  11,  1848,  — ii.  136-138,  197,  note,  286,  287,  355,  877,  note, 

799. 

§  6,  — ii.  197,  800,  802,  804,  805. 

§  8,  —  ii.  808. 

§10.  — ii.  801. 
April  22,  1850,  §  20,  — ii.  801. 
April  15,  1851,  §  22,  — ii.  804. 

y  4,  1855,— ii.  531.  800. 
April  11,  1856,  §  1,  — ii.  802. 
April  1,  1863,  — ii.  801. 
April  22.  1863,  §  1,  —  ii.  802. 
June  2.  1871,  §  1,  — ii.  802. 
April  3,  1872,  — ii.  806. 
April  1,  1874,— iis  802. 
May  14,  1874,  —  ii.  802. 
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PENNSYLVANIA.—  co»i«m«€d 
May  16,  1874,  —  ii.  802. 
March'18,  1876,  — iL  802. 
PERSONAL  ESTATE,  (See  Remainder  in  Personalty  —  Re- 

version IN  Personalty.) 
18  **  property,"  ii.  76. 
distinction  between,  and  real,  as  to  wife^s  capacity  to  conyey,  ii.  164 

et  seq. 
may  be  the  subject  of  power,  ii.  196. 
PERSONAL    PROPERTY,  (See   Chattels   Real  — Choses  in 

Action  —  Transmutation  —  Vested  Personal  Property.) 
general  effect  of  marriage  on  wife^s,  i.  62,  883-886. 
distinguished  from  choaes  in  action,  i.  62-86 ;  ii.  48. 

(See  Choses  in  Action.) 
whether  dower  attaches  to,  i.  244. 
when  not  vest  in  husband,  ii.  101. 
how  far  governed  by  the  law  of  owner^s  domicil,  ii.  686. 
Doctrine  as  to  TiusbancTs  common4atD  right  to,  i.  206-216. 
generally,  i.  206. 

gia  at  marriage,  i.  207-210,  786,  note, 
where  marriage  void,  i.  207. 
distinguished  from  loan,  i.  208. 
evidences  of  intent —  withdrawing  gift,  i.  209. 
presumption  —  parent  —  stepfather,  i.  209,  210. 
no  tenancy  by  entireties  in  personalry,  i.  211. 
conveyance  to  husband  and  wife  vests  the  whole  in  husband,  i.  211. 
wife^s  earnings  belong  to  husband,  i.  212-216. 
how  in  case  of  his  desertion,  212. 
where  husband  and  wife  live  apart,  i.  218. 
promissory  note  to  wife  for  her  earning!^,  i.  214. 
money  in  wife^s  pocket  —  claims  of  creditors,  i.  216. 
contract  that  they  shall  belong.to  wife,  i.  216. 
PERSONAL  RELATIONS, 

between  husband  and  wife  not  affected  by  property  statutes,  ii.  23. 
PERSONAL  VIOLENCE, 

husband^s  threat  of,  to  wife,  avoids  her  deed,  ii.  480. 
PERSUASION, 

husband^s,  not  avoid  wife^s  deed,  ii.  480. 
PICTURES.  (See  Family  Pictures.) 

PIN-MONEY. 

QeneroL  discussion  of  tJie  law  of  the  wife^s,  i.  229-238. 
doctrine  not  well  defined,  i.  229. 
definition  —  in  this  country —  arrears,  &c.,  i.  230. 
gift  from  husband  to  wife,  i.  231,  232. 

ante-nuptial,  i.  232. 
arrears,  i.  233-236, 
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PIN-MONEY,  —  continued. 

wife^s  elopement,  i.  236. 

out  of  savings  —  voluntary  allowance  —  loan  of,  to  husband,  i.  237. 

accumulations  and  savings  of,  i.  238. 
PISCARY.  (See  Dowkr.) 

whether  dower  of,  i.  256,  258. 

how  dower  assigned  of,  i.  336. 
PLATE, 

whether  paraphernalia,  i.  228. 
PLEDGE, 

hj  husband,  of  wife^s  chase  in  fiction^  whether  a  reduction  to  posses- 
sion, i.  118,  153. 

hy  husband,  of  wife^s  paraphernalia,  i.  224. 

18  not  a  conveyance,  ii.  108. 
POSSESSION,  (See  Presumptions  and  Possession.) 

as  a  general  rule,  the  wife's  is  the  husband's,  i.  64,  730. 

in  equity,  not  necessarily  so,  i.  731,  764. 

as  affecting  gift  of  undivided  share,  i.  73,  note. 

by  husband,  of  wife's  goods,  ii.  24. 
POSSIBILITY,  (See  Remainder  —  Reversion.) 

husband's  assignment  of,  in  wife^s  chattel  real,  i.  193. 
POST-NUPTIAL  CONTRACT,  (See  Contracts  and  Convey- 

ances.) 

between  wife  and  third  person,  inures  to  benefit  of  husband,  i.  102. 

wife's  power  to  convey  estate  settled  by,  ii.  170. 
POST-NUPTIAL  DEALINGS  TOGETHER,  (See  Presdmptionb 

AND  Possession.) 

husband's  bond  to  wife  void,  i.  35,  note. 

husband's  promise  to  wife  to  keep  her  money  separate,  ii.  103,  note. 
Of  husband  and  wife  under  the  late  statutes,  ii.  366-377. 

introduction,  ii.  356,  357. 
The  general  doctrine,  ii.  358-361. 

how  before  the  late  statutes,  ii.  358. 

how  the  statutes  affect  the  question,  ii.  359.  * 

husband  and  wife  as  debtor  and  creditor  to  each  other,  ii.  360. 

general  views,  ii.  361. 
Some  particulars,  ii.  362-377. 

conveyances  between  husband  and  wife,  ii.  362-364. 

property  **  acquired  "  by  wife,  **  from  person  other  than  her  husband,** 
ii.  365-367. 

contracts  between  husband  and  wife,  ii.  368,  369. 

husband  and  wife  as  sureties  for  each  other,  ii.  370-375. 

appointments  to  each  other  under  a  power,  ii.  376. 

assault  and  battery  of  each  other,  ii.  377. 

slander  of  each  other,  ii.  377. 

wife  sue  husband,  ii.  377. 
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POST-NUPTIAL  SETTLEMENT,  (See  Contracts  and  Con- 

VRYANCRS.) 

considered  as  a  bar  to  wife^s  equity,  i.  682  and  note. 

need  not  be  in  writing,  i.  812. 

how,  when  made  pursuant  to  parol  ante-nuptial  agreement,  i.  810, 
811. 

parol  gifl,  after  marriage,  from  third  person  to  separate  use,  i.  817. 
Considered  cls  a  bar  to  dower ^ 

the  general  doctrine,  i.  430,  445.  (See  Jointure  —  Will.) 

conditional  provision,  i.  372. 

must  be  expressed  to  be  in  lieu  of  dower,  i.  377  et  seq. 
POWER, 

in  wife,  whether  constitutes  separate  estate,  i.  845,  871. 

in  settlement,  effect  of,  on  curtesy,  ii.  146. 

as  to,  in  deed  of  settlement,  ii.  172,  173. 

how  convey  wife^s  separate  estate  under,  ii.  189-193. 

doctrine  of  powers,  stated,  ii.  189  et  seq. 

married  women  may  execute,  ii.  189. 

wife  may  appoint  to  husband  under,  ii.  376. 

not  exercised,  does  not  affect  descent  of  estate  on  wife's  death,  ii. 
555. 

execution  of,  by  will,  ii.  544-546. 

(See  Will.) 
PRAIRIE ,  (See  Dower.) 

uncultivated,  whether  dower  of,  i.  265. 
PRECEDENCE  OF  CREDITORS, 

pertains  to  the  remedy,  ii.  574. 
PRESENCE  OF  HUSBAND, 

effect  of,  on  crimes  and  torts  of  wife,  ii.  257-263. 
PRESUMPTIONS, 

what,  on  the  issue  of  dower,  or  not,  i.  315-324. 

of  gift  to  wife  and  her  husband,  4.  208,  note,  209,  210. 

what,  as  to  whether  husband  is  wife's  trustee,  ii.  118. 

as  to  resulting  trust,  ii.  121,  124. 
PRESUMPTIONS  AND  POSSESSION,  (See  Possession.) 

With  other  proof s  to  eMtablish  ownership,  128-140. 

introductory  views,  ii.  128. 

doctrine  that  wife's  possession  is  husband's,  ii.  129. 

whether  it  applies  to  statutory  property,  ii.  129,  130. 

wife  have  separate  possession,  ii.  130. 

mutual  possession,  &c.,  ii.  131. 

presumption  from  possession  as  between  the 'parties,  ii.  132. 

same  as  between  wife  and  third  person  not  husband's  creditor,  ii.  133. 

wife  and  third  person  seeking  to  charge  her  estate,  ii.  134. 

wife  and  husband's  creditor,  ii.  135  et  seq. 

Pennsylvania  doctrine  discussed,  ii.  130-138. 
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PRESUMPTIONS  AND  POSSESSION,  —  con«ntt«f. 

doctrine  in  other  States,  iL  138,  139. 

how  in  principle,  ii.  140. 
•'  PRmCIPLE," 

meaning  of  the  word,  ii.  57. 

And  see  Pref.  to  Vol.  II. 
PRIVY  ACKNOWLEDGMENT, 

not  necessary  in  wlfe^s  appointments,  ii.  190,  191. 

not,  in  making  charge  in  equity,  ii.  210. 

wife*8,  whether  confirms  her  voidable  deed,  ii.  482. 
PROBATE, 

of  will  under  power,  ii.  546. 
PROCEDURE, 

statutes  construed  in  harmony  with  prior  modes  of,  ii.  63,  64* 
PROCEEDINGS  IN  COURT, 

wife  bound  by,  ii.  386. 
PROCESS  OF  COURT, 

how  served  on  wife,  ii.  387-889. 
PRODUCTS.  (See  Accumulations  and  Incrxasb  —  Farm  Pro- 

ducts.) 
PROFITS,  (See  Accumulations  and  Increase.) 

distinction  between,  and  rent-charge,  as  to  dower,  i.  337. 

of  wife^s  separate  business,  whose,  ii.  82,  note. 
PROMISE, 

to  pay  money  on  marriage,  binding,  i.  27. 

of  husband  to  pay  wife^s  ante-nuptial  debt  —  effect  of,  ii.  314. 
PROMISE  TO  WIFE. 

how  sue  upon,  i.  103-105. 

or  to  husband  and  wife,  is  her  post-nuptial  chose  in  cution,  i.  107. 
PROMISSORY  NOTE,  (See  Nbgotiablk  Instruments  —  Notb 

AND    MoRTQAQE.) 

as  wife^s  chose  in  action^  i.  85,  88. 
running  to  wife,  who  sue,  i.  93,  note, 
to  husband  and  wife,  how,  i.  93,  note, 
effect  of  gift  of.  to  wife,  i.  96-98. 

to  wife,  her  power  of  indorsement,  i.  100,  note;  ii.  165,  note,  179,  402. 
to  husband  and  wife  as  gift  from  husband,  i.  103,  note, 
to  wife,  how  sue  for,  i.  93.  note,  105. 
whether  go  to  her  surviving,  i.  104-107. 
wife^s,  whether  husband^s  creditors  may  attach,  i.  158-164. 
to  wife,  for  her  earnings,  i.  214. 
to  and  from  wife,  i.  711,  714. 
wife^s,  as  charge  on  separate  estate,  i.  878. 
running  to  husband,  when  wife^s  property,  ii.  101. 
to  wife,  on  consideration  from  husband,  ii.  366. 
PRQOF.  (See  Presumptions  and  Possession.) 
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PROPEftTY,  (See  Labor  and  Earnimqs  -—  Pkrsonal  Property 

—  Separate  Property,  &c.) 

meaning  of  the  word,  ii.  76-77. 

conveyed  to  trustee  for  use  of  wife,  but  not  the  separate  use,  effect 
of  late  statutes  on,  ii.  110. 

damages  for  tort  to  married  woman  as,  ii.  278. 

wife  losing  her,  by  estoppel,  ii.  490. 
Tke,  to  which  the  statutes  attach,  ii.  74-93. 

introductory  view,  ii.  74. 
The  kinds  of,  ii.  76-77. 

various  illustrations  of,  ii.  76. 

damages  for  a  tort  suffered,  ii.  76,  77. 
Methods  and  forms  of  the  acquisition  of  the,  ii.  78-98. 

general  view,  ii.  78. 

by  gift,  grant,  &c.,  ii.  79. 

purchase  on  credit,  ii.  80-88. 

effect  of  husband^s  being  surety,  &c.,  ii.  87,  88. 

where  the,  proceeds  from  husband,  ii.  89. 

form  of  the  conveyance  of  the,  to  wife,  ii.  90-93. 
PROPERTY  IN  REVERSION,  (See  Reversion.) 

wife^s  does  not  vest  in  husband,  i.  884,  886. 
PROPERTY  OF  HUSBAND. 

wife^s  power  to  dispose  of,  ii.  402,  413,  414. 
PROSPECTIVE, 

married- women  statutes  generally  construed  as,  ii.  63. 
PROTECTION   ORDER, 

under  English  divorce  act,  ii.  279. 
PROVISION, 

by  husband  for  wife  —  wife  for  husband,  ii.  121. 
PUBLIC  OFFICERS. 

statutes  protecting,  from  private  suits,  ii.  30. 
PURCHASE. 

presumptions  of  ownership  from  act  of,  ii.  136-140. 

wife^s  contract  to,  ii.  249,  2.50. 

contract  of  third  person  to,  of  wife,  ii.  260. 

wife,  with  her  earnings,  ii.  419. 
PURCHASE  ON  CREDIT.  (See  Credit.) 

PURCHASER, 

meaning  of  the  word,  ii.  79,  note. 

dower  as  against  a.  i.  836. 

voluntary  settlement  void  in  favor  of  a  subsequent,  i.  762-774. 
(See  CoNi-RACTs  and  Conveyances.) 


QUARANTINE, 

concerning  —  widow^s  rights,  i.  363. 
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QUARBT. 

wh  ther  dower  of,  i.  263,  264. 
QUOTATIONS, 

from  law  books,  should  be  accurate,  L  341,  note. 


RAILWAY  COMPANY. 

proceeds  of  land  taken  by,  ii.  79. 
BEAL  ESTATE,  (See  Land  —  Statutory  Lands  —  Transmuta- 

tion—  WiFK,  &c.) 

general  eflTect  of  marriage  on  wife^s,  i.  53,  885. 

dower  attaches  to,  i.  244. 

is  **  property,"  ii,  75. 

distinction  between,  and  personal,  as  to  wife's  power  to  conyey,  ii. 
164  et  seq. 

how  wife  convey  her  statutory,  ii.  180,  196,  197. 

her  agreement  to  convey  her,  ii.  180. 

how  far  governed  by  law  of  place  where  situated,  ii.  575,  584,  585. 
BEASON. 

Icji^al  rule  fails  with  its,  ii.  55. 
BEASON  OF  THE   LAW, 

the  true,  sometimes  overlooked  by  the  court,  i.  181. 

may  be  mistaken  by  the  judge,  i.  534,  note. 

text  books  should  give  the  true,  i.  534,  note. 

(And  see  Preface  to  Vol.  IL) 
BECEIPT, 

wife^s  power  to  make,  ii.  165,  note. 
BECEIVE  PROPERTY. 

wife^s  capacity  to,  distinguished  from  the  capacity  to  hold,  i.  699, 700. 
RECOGNIZANCE, 

running  to  wife,  husband's  claim  to,  i.  93,  note. 
BECORDING  ACTS, 

effect  of  registration  under,  as  notice,  i.  764-767. 

registration  as  to  conveyances  in  fraud  of  contemplated  marriage,  ii. 
'     384. 

as  to  wife's  separate  business,  ii.  443. 

as  to  parties  comin;^  into  the  State,  ii.  573. 
Relating  to  the  statutory  and  equ  table  estate,  ii.  500-^503. 

in  general,  ii.  500. 

under  the  late  statutes,  ii.  500. 

'*  marriage  settlements,^^  ii.  501. 

*•  void  "  —  creditors  —  the  parties,  ii.  502. 

in  particular  States,  ii.  503. 
RECOVERY. 

conveyance  by,  as  bar  to  dower,  i.  447. 

convey  wife^s  lands  by,  i.  586|  587. 
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REDUCTION  TO  POSSESSION, 

by  husband,  distinguished  from  conyersion,  i.  120,  note. 
REINVESTMENTS, 

of  wife^s  properly,  to  whom  belong,  ii.  98.    « 
RELEASE, 

power  of  husband  to,  wife^s  choit  in  action^  i.  131  et  seq. 

to  wife,  after  wrongful  sale  of  her  property,  i.  209,  note. 

by  husband,  of  action  for  tort  on  wife,  i.  912. 
REMAINDER  IN   PERSONALTY, 

whether  wife^s.  vest«  in  husband,  i.  75-77. 

whether  goes  to  husband  on  her  death,  i.  178. 

husband's  release  of  wife^s,  i.  133-144. 

wife  no  equity  to  a  settlement  of,  i.  648,  649. 
REMAINDER  IN  REAL  ESTATE, 

whether  dower  of,  i.  273-275. 

no  curtesy,  i.  489,  490. 

effect  of  assignment  in  bankruptcy  on,  i.  489. 

no  equity  to  a  settlement  of,  1.  650. 
REMEDIAL  STATUTES, 

whether  married-women  statutes  are,  ii.  19. 
REMEDY, 

statutes  may  constitutionally  change,  ii.  35. 

statute  taking  away,  unconstitutional,  ii.  36. 

when  the  common-law,  applied  to  statute,  ii.  61. 
RENT,  (See  Lease  —  Lease  op  Wifb^s  Land.) 

assigning,  in  lieu  of  dower,  i.  337. 

apportionment  of,  in  dower,  i.  338. 

how  dower  of,  i.  337. 

curtesy  of,  i.  490. 

suit  for,  of  wife^s  land,  how  lay  the  seisin,  i.  574. 
RENT-CHARGE,  (See  Dower.) 

created  by  husband  out  of  wife^s  term,  i.  200. 

dower  of  a,  i.  260. 
RENTS,  (See  Dower.) 

pass  by  grant  —  dower  of,  i.  250,  256. 
REPEAL  BY   IMPLICATION, 

not  favored,  ii.  24,  note. 
REPLEVIN,  (See  Suit.) 

effect  of  suit  of,  to  vest  wife^s  chattels  in  husband,  i.  71. 

wife,  under  statutes,  may  sue  alone  in,  ii.  130. 
RESULTING  TRUSTS, 

wife,  in  promissory  note  running  to  husband,  ii.  101. 

doctrine  of,  applied  to  minglings  of  property,  ii.  445. 

bow,  in  favor  of  creditors,  ii.  475 
Doctrine  of^  cu  to  wife's  entatt^  discussed,  ii.  115-127. 

wiie  as  trustee,  ii.  115. 
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RESULTING  TRUSTS,  —  continued. 

husband  as  trustee,  ii.  116. 

third  person  as  trustee,  ii.  117. 

general  view  of  the  doctrine  of,  ii.  118. 

how  between  husband  and  wife,  ii.  118. 

land  bought  with  another^  money,  ii.  119,  120. 

wife  as  trustee  for  husband,  ii.  120. 

limits  of  doctrine  as  between  husband  and  wife,  ii.  121—124. 

distinctions  —  presumptions,  ii.  123,  124. 

how  where  the  fund  is  mixed,  ii.  125,  126. 

how  between  wife  and  third  person,  ii.  127. 
RETROSPECTIVE, 

married- women  statutes  to  be  interpreted  as  not,  ii.  37. 
RETROSPECTIVE  LAWS, 

what  and  how  far  constitutional,  ii.  29  et  seq. 

not  always  unjust,  ii.  30. 

when  laws  not  interpreted  as  retrospective,  ii.  30. 
REVERSION, 

husband^s  assignment  of,  in  wife^s  chattels  real,  i.  193. 

property  in,  does  not  vest  in  husband,  i.  884,  885. 
REVERSION  IN  PERSONALTY,  (See  Wife's  Equitt.) 

whether,  vests  in  husband,  i.  75-77. 

assignment  of,  i.  154. 

husband^s  release  of  wife's,  i.  133-144. 

wife  no  equity  to  settlement  of,  i.  648,  649. 
REVERSION  IN  REAL  ESTATE,  (See  Dower.) 

no  dower  of,  i.  259,  273-275. 

no  curtesy  of,  i.  489,  490. 

effect  on,  of  assignment  in  bankruptcy,  i.  489. 

no  equity  to  settlement  of,  i.  650. 

wife's,  may  be  made  separate  estate,  ii.  41. 

she  may  be  authorized  to  convey,  ii.  41. 
REVERSIONARY  INTERESTS,  (See  Remainder.) 

wife  no  power  to  convey,  ii.  165. 
RHODE  ISLAND, 

common-law  doctrine  of,  as  to  curtesy,  i.  510,  note. 

customary  law  of,  as  to  conveyances  of  wife's  land,  i.  588,  note. 

doctrine    in,   as  to    wife    charging    in    equity    separate   estate,  i> 
869,  note. 

history  of  recent  legislation  in,  ii.  810. 

what  property,  &c.,  ii.  811. 

charging  wife's  land  fur  improvements,  ii.  224. 

conveyances  between  husband  and  wife,  ii.  3(34. 
Statutes,  — 

1857,  c.  153,  §l.-.ii.  224. 
R.  S.  of  1872,  c.  152,  §  1,  — ii.  811. .. 
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RIGHT,  (See  Vbsted  Rights.) 

statutory,  what  the  remedy  for,  ii.  60-64. 
RINGS.  (See  Mourning  Rings.) 

ROOMS. 

dower  in  particular,  i.  384. 
ROPER. 

book  by,  on  Husband  and  Wife,  i.  7. 
RULES  OF  EQUITY.  (See  EqaiTY  Rules.) 

RULES  OF  INTERPRETATION,  (See  Interpretation  of  the 

Statutes.) 

nature  of,  ii.  12. 

several,  8t4ited,  ii.  59-65. 


SALE, 

of  wife^s  property,  whose  the  proceeds,  ii.  98. 

pledge  is  not  a,  ii.  108. 

wife^s  fraud  in,  not  bind  her  as  her  tort,  ii.  261. 

fraud  in,  how  sue  for,  ii.  275. 

by  husband  of  landd  held  in  common  with  wife,  ii.  291. 
SAVINGS, 

pin-money  from,  i.  237,  288. 
SAVOR  OF  THK  REALTY,  (See  Dower.) 

incorporeal  hereditaments  must,  to  give  dower,  i.  250,  256,  257. 
SCRIBNER, 

work  by,  on  Dower,  i.  240. 
SEAL, 

imports  consideration,  i.  106. 

essential  part  of  a  deed,  i.  451. 
SEISIN,  (See  Curtesy — Dower  —  Marital  Right.) 

what  is,  i.  2o0. 

in  fact  —  in  deed,  i.  250. 

difference  between  dower  and  curtesy  as  to,  i.  497. 

what,  necessary  in  curtesy,  i.  496-510. 

(See  Curtesy  Consummate.) 
SEPARATE  BUSINESS,  (See  •*  Carry  on  Business.") 

power  of  wife  to  conduct,  ii.  24.  60-72,  238,  239. 

whether  profits  of,  i^ccrue  to  wife,  ii.  82,  note. 

husband  estopped  who  permits  wife  to  conduct,  ii.  104,  105. 

power  to  contract  implied  in  power  to  conduct,  ii.  236. 

wife's  earnings  in,  ii.  420. 
Wife  carrying  on  a,  ii.  430-443. 

introductory  views,  ii.  430,  431. 
How  in  absence  of  express  statutory  provision,  ii.  432—440. 

where  the  estate  is  equitable,  ii.  432,  433. 

diversities  of  statutes,  ii.  434. 
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SEPARATE  BUSINESS,  —  c<m«nti«df. 
partnership  with  husband,  ii.  435. 
partnership  with  third  person,  ii.  4S6. 
claims  oi  husband  —  his  creditors,  ii.  437. 
husband^s  consent  to  the  business,  ii.  438. 
husband  as  agent,  ii.  439. 

general  view  of  the  right  to  separate  business,  iL  440. 
Some  express  provisions  of  statutes,  ii.  441-443. 
**  carry  on  business,'^  what  is,  &c.,  ii.  441. 
consequences  of  direct  authority,  ii.  442. 
registering  the  business,  ii.  443. 
SEPARATE  EARNINGS,  (See  Labob  and  Earnings.) 

in  equity,  wife^s  power  to  dispose  of,  by  will,  ii.  541. 
SEPARATE  ESTATE  (WIFE'S  EQUITABLE),  (See  Charging 

IN  Equity  —  Contracts  and  Convkyancks — Contetancbs 
—  Equitable  Estatks.) 
meaning  of  the  term,  i.  795,  796. 
contracts  concerning,  with  husband,  i.  167. 
distinguished  from  her  paraphernalia,  i.  220. 
how  allowable  in  the  law,  i.  88J~891. 
whether  liable  toward  support  of  wife  or  children,  i.  894. 
how  it  may  be  used  by  wife,  i.  895. 
evil  consequences  of  the  doctrine  of,  i.  896. 
whether,  can  be  taken  in  execution  against  her,  i.  908. 
creation  of,  not  free  husband  from  liability  for  wife^s  torts,  ii.  265. 
Considered  with  respect  to  its  nature  and  the  methods  of  its  creaiion^ 
i.  790-889. 
What  elements  constitute  separate  estate,  i.  792-798. 
the  doctrine  of  trusts,  i.  792-794. 
specific  trusts,  i.  793. 
trusts  for  married  women,  i.  794. 
the  separate  estate  always  a  trust  estate,  i.  794-797. 
meaning  of  the  term  **  separate  estate,^*  i.  795,  796. 
wife^s  statutory  eole  estate,  distinguished,  i.  796. 
more  or  Uss  power  given  her  over  separate  estate,  i.  797. 
trustee's  power,  i.  797. 
how  the  trust  estate  protected  in  wife,  i.  797. 

wife^s  remedies  are  in  equity  —  trustee^s,  are  in  equity  or  at  law, 
i.  798. 
The  trustee,  i.  799-804. 
property  must  have  legal  owner,  i.  799. 
equity  recognizes  the  legal  ownership,  i.  799. 

sometimes  changes  the  trustee,  i.  799. 
where  property  is  for  the  separate  use  of  a  wife,  who  cannot  own  at 

law,  there  must  be  a  trustee,  i.  800. 
husband  as  trustee,  i.  800-803. 
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SEPARATE  ESTATE.  —  am<intt«i. 

third  person  as  trustee,  i.  804. 
The  estate  as  created  by  the  parties^  ante-nuptial  contract,  or  such  act 
of  one  of  them,  i.  805-808. 

general  view,  i.  805. 

whether  must  be  in  writing,  i.  806,  807. 

by  parol,  not  void,  i.  807,  810. 

executed  parol  agreement,  i.  807. 

different  forms  of  the  ante*nuptial  settlement,  i.  808. 
The  estate  as  created  bjr  post-nuptial  contract  between  husband  and 
wife,  i.  809-812. 

general  view,  i.  809. 

void  as  to  creditors  when  marriage  the  consideration,  i.  809. 

valid  when  founded  on  a  valid  ante-nuptial  agreement,  i.  809. 

on  consideration  of  a  parol  ante-nuptial  agreement,  i.  810,  811. 

need  not  itself  be  in  writing,  i.  812. 
The  estate  as  created  by  ante-nuptial  gift   from  third  person,    i. 
813-816. 

gifl,  in  general  terms,  at  the  time  of  the  marriage,  i.  813. 

gill  to  the  separate  use  of  a  woman  yet  unmarried,  i.  814-816. 
The  estate  as  created  by  post-nuptial  gift  from  third  person,  i.  817. 

may  always  be  limited  to  the  separate  use,  i.  817. 

need  not  be  in  writing,  i.  817. 

no  trustee  need  be  named,  i.  817. 
Accumulations  of  the  wife's  separate  estate,  i.  818-820. 

general  doctrine,  i.  818. 

particular  provisions  in  the  deed,  i.  818. 

accumulations  in  trustee's  hands,  i.  819. 

sale  by  order  of  court,  i.  819. 

accumulations  in  wife^s  hands,  i.  820. 
Concerning  the  separate  estate  passing  from  one  coverture  to  another, 
i.  821-«23. 

general  doctrine,  i.  821. 

interval  between  the  two  covertures,  i.  822. 

by  what  words,  i.  822,  823. 
Some  further  views  of  the  words  by  which  a  separate  estate  is  created, 
i.  824-839. 

uncertainties  in  language,  i.  824. 

general  doctrine  stated,  i.  824. 
English  expositions  of  this  subject,  i.  825-836. 

no  particular  form  of  words  —  intent  must  be  clear,  i.  825, 

whether  look  at  the  whole  instrument,  i.  826. 

Statute  of  Uses,  i.  827. 

what  particular  words  sufficient,  i.  828,  829. 

insufficient  particular  words,  i.  830-835. 

effect  of  there  being  a  trustee  named,  i.  836. 
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SEPARATE  ESTATE,  —  continued. 
American  expositions^,  i.  836-^89. 

effect  of  there  being  a  trustee  named,  i.  836^  837. 

conveyance  from  husband  to  wife,  i.  838. 

effect  of  some  particular  words,  —  in  Alabama,  Arkansas,  Connec- 
ticut, Georgia,  North  Carolina,  Pennsylvania,  South  Carolina. 
Tennessee,  i.  839  and  note. 
Considered  with  resperi  to  tie  wije*s  power  to  hind  itj  i.  840-879. 
Distinction,  wife*s  binding  herself  personally,  and  charging  her  separate 
estate,  i.  842. 

wife  liable  at  law  for  her  tortn,  i.  842. 

not  so  for  her  contracts,  i.  842. 

cannot  bind  herself  by  contract,  but  can  charge  separate  estate,  i. 
842. 

charge  enforceable  after  her  death,  i.  842,  note. 
What  power  of  charging  may  settlement  confer,  i.  843-846. 

general  doctrine  —  perpetuities,  &c.,  i.  843. 

forbidding  to  alienate  or  anticipate,  i.  844. 

further  restraints ,  i.  845. 

powers,  bow  viewed,  i.  845. 

distinction,  what  the  settlement  provides,  and  what  the  law,  i.  846.  ' 
What  power  over  the  separate  estate  has  the  wife  in  the  absence  of 
specific  provision  in  the  settlement,  i.  847-879. 

instability  and  conflict  of  judicial  doctrine,  i.  847. 
The  English  doctrine  as  to  the  wife's  power,  &c.,  i.  848-858. 

concerning  English  authority  and  law  books,  i.  848. 

wife's  power  over  separate  personul  estate,  i.  849,  850. 

consent  of  trustees  not  necessary,  i.  849. 

gift  to  husband  —  his  influence,  i.  849. 

may  deal  with  the  estate  as  she  pleases  —  will,  i.  850. 

wife's  power  over  separate  real  estate,  i.  851-853. 

contrary  reasons  and  conclusions,  i.  851,  note,  853. 

wife  binding  her  separate  estate  by  her  debts,  i.  854-858. 
How,  in  legal  principle,  as  to  wife^s  power,  &c.,  i.  859-863. 

right  of  settlor  to  direct,  i.  859. 

consequences  of  this  proposition,  i.  860. 

general  result,  i.  861. 

wife  contracting  debts,  i.  862. 

conclusion  as  to  the  doctrine,  i.  863. 
The  doctrine  as  to  the  wife's  power,  <&c.,  how  held  in  the  United  States, 
i.  864-879. 

wife  AS  feme  sole,  i.  864. 
Power  to  alienate,  as  held  in  the  United  States,  i.  865-869. 

relations  of  the  trustee,  i.  865. 

cestui  que  trust  deals  with  the  estate  as  she  will,  i.  865. 

trusts  for  married  women,  i.  866. 
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SEPARATE  ESTATE,  —  con<intf«f 

doctrine  that  they  have  only  the  power  particularly  given,  i.  866. 

distinction,  whether  the  instrument  is  silent,  or  provides  an  express 
mode  of  alienation,  i.  867. 

that  an  express  mode  is  exclusive  of  all  others,  i.  867,  868. 

general  view  of  the  American  doctrine,  i.  869. 

what  is  held  in  some  particular  States,  —  as  Alabama,  Arkansas, 
Florida,  Illinois,  Kentucky,  New  York,  North  Carolina,  Penn- 
sylvania, Rhode  Island,  South  Carolina,  Virginia,  i.  869,  note. 
Power  to  charge  the  estate,  and  how  exercised,  according  to  American 
doctrine,  i.  870-879. 

general  doctrine,  i.  870. 

distinction  between  this  authority  and  technical  power,  i.  871. 

express  charge,  i.  872. 

the  difiVrences  of  opinion  reduced  to  two,  i.  873. 

charge  in  favor  of  husband,  i.  874. 

benefit  of  the  estate,  i.  875. 

whether  for  any  other  purpose,  i.  875  et  seq. 

whether  intent  to  charge  must  appear  in  the  contract,  i.  875-877. 

express  undertaking  to  charge,  i.  877. 

whether  trustee  must  concur,  i.  877. 

promissory  note  —  other  contract,  i.  878. 

decisions  of  one^s  own  State  to  be  consulted,  i.  879. 
SEPARATE  USE, 

whether  lands  held   to  wife^s,   give  tenancy  by  marital   right,  i. 
533. 

husband  cannot  dispose  of  chattel  real  held  to,  i.  190. 

decree,  elegit,  dsc,  i.  191. 

wife's,  of  her  statutory  lands,  ii.  305,  306. 

(See  Statutory  Lands.) 
SEPARATION,  (See  Adultkry  —  Dkbd  of  Separation  —  De- 

sertion.) 

effect  of,  on  wife's  equity  to  a  settlement,  i.  661-^63,  688-691. 
SERVICES.  (See  Labor  and  Earnings.) 

SETTLEMENT,  (See  Ante-nuptiai.  Contract  —  Ante-nuptial 

Settlement  —  Contracts  and  Conveyances  —  Fraudulent 
Sktflkment  —  Marriage  Settlements  —  Post-nuptial 
Settlement — Separate  Estate  —  Wife's  Equity.) 

by  husband,  of  wife's  fund,  good  as  against  his  creditors,  i.  163,  164, 
726-728,  756.  757. 

effect  of  provisions  in,  as  to  wife's  power  over  the  settled  estate, 
ii.  172,  173,  185,  188,  192,  194. 

effect  of,  on  husband's  liability   for  wife's   ante-nuptial  debts,   ii. 
313. 

how  estate  in,  descends  on  wife's  death,  ii.  554-559. 
(See  Distribution  and  Descent.) 
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SHARES  OF  STOCK,  (See  Dowbb.) 

as  wife's  chases  in  action,  i.  85. 

wife's,  how  reduced  to  husband's  possession,  i.  112. 

receiving  dividends  on,  not  reduction  of,  to  possession,  i.  114. 

whether  dower  of,  i.  262. 
SINGLE,  (See  **A8  if  Sole.") 

wife's  false  representation  of  being,  as  a  tort,  ii.  263. 
SLANDER,  (See  Libel.) 

wife  answerable  for  her,  i.  905,  906. 

husband  responsible  also,  i.  905,  906. 

of  wife,  how  sued  for,  i.  911-913. 

of  wife,  no  action  for,  if  instigated  hy  husband,  i.  912. 

whether,  by  husband  and  wife  jointly,  ii.  260. 

bow  sue  for,  to  wife,  ii.  274. 

uttered  by  wife  before  marriage,  bow,  ii.  317. 

whether  wife  sue  husband  for,  ii.  377. 
SLAVE, 

master's  command  does  not  justify  crime  of,  i.  49. 
SOLE.  (See  *'As  if  Solk"— Single.) 

SOLE  TRADER.  (See  Free  Trader.) 

SOURCES, 

of  the  law  of  married  women,  i.  1-15. 
SOUTH  CAROLINA, 

words  required  in,-  to  create  separate  estate,  i.  839,  note. 

doctrine  in,  as  to  wife  charging  in  equity  separate  estate,  i.  869,  note. 

constitutional  provision,  ii.  813. 

history  of  married-women  legislation,  ii.  814. 

wife's  separate  estate  in,  liable  for  her  ante-nuptial  debts,  ii.  920. 

act  of  1712,  — ii.  380. 

wife  appearing  by  attorney  in,  ii.  380. 

improvements  by  husband  on  wife's  land  in,  ii.  471. 

recording  acts  in,  ii.  503,  note. 

doctrine  of  free  trader  in,  ii.  528-530. 
SPECIAL  OCCUPANCY, 

the  doctrine  of.  i.  270,  note,  532,  note. 
SPIRIT  OF  STATUTE, 

to  be  regarded  in  interpretation,  ii.  25. 
STALLAGE, 

how  dower  assigned  of  a,  i.  336. 
STATE  STATUTES, 

fix  qualifications  for  holding  lands,  ii.  507. 
STATUS  OF  MARRIAGE,  (See  Umpire.) 

distinguished  from  contract  of  marriage,  i.  23-26  ;  ii.  570,  579. 
STATUTE  OF  FRAUDS, 

requires  ante- nuptial  settlement  in  consideration  of  marriage  to  be 
in  writing,  i.  806,  807. 
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STATUTE  OF  FRAUDS,  —  confrnwcd. 

post-nuptial  settlement,  pursuant  to  ante-nuptial  parol  agreement, 
considered,  i.  810,  811. 
STATUTE  OF  USES, 

does  not  apply  to  chattels,  i.  79. 

to  be  regarded,  in  instrument  creating  separate  estate,  i.  827. 
STATUTES,  (See    Judicial     Construction  —  Legislation  — 

Lrgislatite  Direction — Written  Law.) 
do  not  abrogate  the  common  law,  i.  30. 

interpreted  by  the  common  law,  i.  81,  82.  j 

collateral  effect  of,  in  the  law,  i.  33.  ' 

STATUTES  AS  TO    MARRIED  WO\fEN,  (See    Iktbepreta- 

TiON  OP  THE  Statutes  —  State  Statutes.) 
Oeneral  view  of  the,  ii.  6-10. 
objects  of,  ii.  6. 

views  and  difficulties  of  interpretation,  ii.  7,  8. 
shifting  leginlation  —  Connecticut,  ii.  8. 
sources  of  error  —  new  questions,  ii.  9. 
must  be  interpreted  by  rule,  ii.  10. 
multitudinous  and  changing,  ii.  2,  8. 
how  treated  of  in  this  work,  ii.  2-4. 
difficulties  of  interpreting,  ii.  7,  8. 
(For  a  reference  to  the  statutes  in  any  particular  state,  look  under  the 
name  of  the  State  in  this  Index.) 
STATUTORY  ESTATE. 

wife  charge,  in  equity,  ii.  201-213.     (See  Charqing  in  Equity.) 
whether  wife  can  convey,  ii.  174-184. 

under  what  forms  of  conveyance,  ii.  196-200.     (See  Conveyances.) 
STATUTORY  LANDS,  (See  Builders'  Liens  —  Charging   in 

Equity  —  Conveyances  —  Property  —  Real  Estate  —  Re- 
version IN  Land — Separate  Estate.) 
Some  views  of  the,  of  wife,  ii.  282-807. 
what  already  considered,  ii.  282. 
Wife  as  tenant  by  entireties  with  husband,  ii.  284-289.  ^ 

general  doctrine,  ii.  284. 
whether  rule  changed  by  statutes,  iL  285,  286. 
limits  of  doctrine,  ii.  287,  288. 
husband^s  survivorship,  ii.  288. 
effect  of  express  words  in  statute,  ii.  289. 
Wife  as  tenant  in  common  with  husband,  ii.  290-292. 
general  doctrine,  ii.  290. 

husband's  sale  of  his  own  share — contract  to  sell,  ii.  291. 
lien  on  wife's  share  —  purchase  by  husband,  ii.  292. 
Partition,  ii.  208-295. 
in  general,  ii.  293. 
wife  against  husband,  ii.  294. 
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STATUTORY  LANDS,  —  coTrfmwd. 

purchase  by  husband,  ii.  295. 
Occupation  of  wife^s,  by  family  and  husband,  ii.  296-304. 

in  general,  ii.  296. 

how  in  principle,  ii.  297. 

in  adjudication  —  farm  products,  ii.  298. 

creditor's  claim  to  husband's  labor  on,  ii.  299. 

husband  improving  the  land,  ii.  800. 

further  as  to  farm  products,  ii.  301,  302. 

where  there  is  agreement  express  or  implied,  ii.  303. 

waste,  ii.  304. 
Wife's  separate  use  of  her,  ii.  305-307. 

general  doctrine,  ii.  305. 

wife  acting  with  full  powers,  ii.  305. 

with  partial  powers,  ii.  306.  , 

wife's  note  and  mortgage,  ii.  306. 

conclusion,  ii.  307. 
STATUTORY  TRUSTEE. 

duties  and  powers  of,  ii.  113. 
STEAMBOAT, 

as  separate  property,  ii.  86. 
STEPFATHER,  (See  Parent.  ) 

not  same  as  father,  as  to  presumption  of  marriage  gift,  i.  210. 
STOCK.  (§ee  Sharks  of  Stock.) 

STRICT  INTERPRETATION, 

what  —  distinguished  from  liberal,  ii.  13,  14. 

how  applied  to  married- women  statutes,  ii.  15. 

for  statutes  in  derogation  of  common  law,  ii.  16. 

how  as  to  married-women  statutes,  ii.  17* 
SUBJECTION.  (See  Umpire.) 

doctrine  of  the  wife's,  to  husband,  i.  45-50,  888. 

Tiews  of  wife's  duty  to  obey  husband,  i.  45-47. 

husband's  power  to  govern  defined,  i.  48. 

compensations  for,  to  wife,  i.  49. 
SUBSEQUENT  PURCHASERS.  (See  Purchaser.) 

SUE  AND  BE  SUED, 

wife's  capacity  to,  i.  44,  90. 
SUIT. 

effect  of,  as  reducing  a  chose  in  action  to  possession,  i.  71,  92. 
SUPPORT, 

wife  not  bound  to,  husband,  i.  49,  892. 

husband  bound  to,  wife,  i.  49,  58,  887,  892. 

wife  not  bound  to,  herself,  i.  894-897. 

wife,  the  husband,  ii.  157,  159. 

husband,  the  wife,  ii.  72,  158. 
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SUPPORT  OF  FAMILY, 

how  wife  charge  husband  for,  ii.  403,  404,  411-413. 

special  statutes  and  doctrines  as  to,  in  Tarious  States,  ii.  608-610, 
645,  698,  741,  808,  809. 
SURETY,  (See  Husband  as  Surety.) 

wife,  for  husband,  i.  604 ;  ii.  233. 

wife  becoming,  on  pretending  to  be  single,  ii.  263. 

husband  for  wife  or  wife  for  husband,  ii.  370-375. 
SURRENDER.  (See  Non-claim  of  Husband.) 

SURVIVORSHIP, 

rights  by,  i.  93,  note. 

the  doctrine  of,  considered,  i.  170-182. 

(See  Choses  in  Action.) 

husband^s,  in  estates  by  entireties,  ii.  288. 


TAIL.  (See  Estates  Tail.) 

TENANCY.  (See   Curtesy  Consummate  —  Curtesy  Initiate 

—  Dower  —  Joint  Tenancy  —  Marital  Rigut  —  Tenancy 
BY  Entireties.) 
TENANCY  IN  COMMON, 

dower  of  lands  held  in,  i.  304,  805,  308. 

wife  with  husband,  in  statutory  lands,  ii.  290-292.  * 

(See  Statutory  Lands.) 
TENNESSEE, 

unwritten  law  of,  ii.  816. 

words  required  in,  to  create  separate  estate,  i.  839,  note, 
doctrine  of,  as  to  wife  charging  in  equity  separate  estate,  i.  866,  note, 
history  of  the  late  legislation,  ii.  817. 
general  view  of  the  present  statutes,  ii.  817. 
what  property,  &c.,  ii.  817. 
effect  of  divorce  on  wife's  lands,  ii.  108. 
how  convey  wife's  equitable  lands  in,  ii.  188. 
husband  and  wife  as  sureties  for  each  other  in!  ii-  371,  note, 
recording  acts  in,  ii.  503,  note. 
SiatiUeSt  — 

1886,  c.  66,  —  ii.  817. 

1849,  — ii.  198,  note. 

1850,  c  36,  §  1,  2,— ii.  817. 
1875,  c.  89.  §  1,  — ii.  817. 

TERM  FOR  YEARS,  (See  Chattels  Real.) 

sufficient  for  equitable  jointure  —  not  legil,  i.  372. 
•  TEXAS, 

constitutional  provision  in,  ii.  819. 
unwritten  law  of,  ii.  820. 
general  view  of  legislation,  ii.  820. 
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TEXAS,  —  continued. 

conveyances  in,  between  husband  and  wife,  ii.  864,  note, 
husband  and  wife  as  sureties  for  each  other  in,  ii.  371,  note, 
re^i^try  laws  in,  an  to  parties  coming  from  another  State,  ii.  573. 
TEXT-WRITER, 

should  present  the  law  as  it  is,  ii.  5. 

(And  see  Pref.  to  Vol.  IT.) 
THIRD  PERSON, 

wife^s  chattels  in  hands  of,  when  vest  in  husband,  i.  67,  69,  72. 

trustee  for  wife  by  operation  of  law,  ii.  117. 
THREAT, 

to  prosecute  husband,  whether  avoid  wife^s  deed,  ii.  481. 
TITHES,  (See  Dowkr.) 

whether  dower  of,  i.  256. 

how  dower  assigned  of,  i.  336. 
TOLLS,  (See  Dowkr.) 

whether  dower  of,  i.  256,  257. 

how  assigned,  i.  336. 
TORTS,  (See  Libel  —  Slander  —  Trespass  —  TfeovKR.) 

wife  bound  by  her,  i.  43,  60,  703,  842,  905-909. 

not  bound,  when  acting  under  coercion  of  hu!«band,  i.  43,  49. 

how  in  cases  of  mixed  contract  and  tort,  i.  906,  907. 
*         parties  to  the  action  for  wife^s,  i.  842,  905,  908. 

committed  on  wife,  i.  705. 

wife^s  remedy  for,  inflicted  on  her,  i.  910-913. 

origin  of  some  extraordinary  doctrines  respecting  wife^s,  i.  903. 

injustice  of  some  of  the  doctrines  of,  pointed  out,  i.  907,  909,  912. 

husband  liable  for  wife^s,  ii.  24,  note. 

wife  sue  for,  to  self,  in  her  own  name,  ii.  24,  note. 

whether  damages  for,  are  **  property,"  ii.  76,  77. 

how  under  bankrupt  and  insolvent  laws,  ii.  77. 

consequences  of  wife^s,  to  her  estate,  ii.  165. 
Doctrine  of  the  iri/eV,  discussed,  ii.  253-269. 

introduction,  ii.  253. 
How  under  the  common  law,  ii.  254-263. 

husband^if  liability,  ii.  254. 

wife^s  own  liability,  ii.  255. 

nature  of  the  wrongful  act,  ii.  256. 

coercion  from  husband,  ii.  257-262. 

how  in  the  criminal  law,  ii.  257. 

presence  of  husband,  ii.  257,  258. 

joint  or  several,  ii.  258,  259. 

conversion  of  chattel,  ii.  259. 

when  is  the  tort  not  joint,  ii.  260-263. 

fraud  —  sounding  in  contract,  ii.  261-263. 

bailment,  ii.  262. 
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TORTS.  —  continued. 

Under  the  late  statutes,  ii.  264-269. 

general  view,  ii.  264. 

what  form  of  statute  frees  husband  from  liability,  ii.  265-267. 

simply  creating  separate  property,  ii.  265. 

authorizing  suit  against  wife  alone,  ii.  266,  267. 

suit  **  relating  to  separate  property,^'  ii.  268,  269. 
Doctrine  ofj  to  un/e,  discussed,  ii.  270-281. 

introduction,  ii.  270. 
The  unwritten  law  relating  to,  ii.  271-277. 

ante-nuptial  torts,  ii.  271. 

post-nuptial,  in  general,  ii.  272. 

various  forms  of,  ii.  272. 

form  of  the  suit^—  distinction  whether  husband  sues  alone,  or  the  two 
join,  ii.  273,  274. 

torts  in  violation  of  contract,  ii.  275. 

wife  deserted,  death,  divorce,  &c.,  ii.  276. 
Under  the  late  statutes,  ii.  278-281. 

viewed  as  wife^s  separate  estate,  ii.  278. 

statute  giving  wife  capacity  to  '*  sue  and  be  sued,*^  ii.  279. 

torts  anterior  to  such  statute,  ii.  280. 

conclusion,  ii.  281. 
•*  TRANSFER," 

pledge  is  not  a,  ii.  108. 
TRANSMUTATION, 

of  real  estate  to  personal,  as  to  dower  —  personal  to  real,  i.  465-469. 

of  wife^s  lands  to  personalty  —  witu^s  equity  to  a  settlement,  i.  643, 
note,  650. 
0/ wife's  real  estate  to  personal  —  the  law  of,  discussed,  i.  605-612. 

when  wife  sells  real  estate,  whose  are  the  proceeds,  i.  605,  606. 

reason  of  the  doctrine,  i.  606. 

where  the  conversion  is  the  act  of  the  law,  i.  607-610. 

wife  may  direct  the  destination  of  the  fund,  L  606,  607. 

improvidently  passing  into  hands  of  husband,  i.  607. 

promise  from  the  grantee,  created  by  law  where  none  is  expressed  — 
to  whom,  i.  607. 

money  as  land  and  land  as  money,  i.  605  and  note. 

misapprehension  in  Maryland,  i.  608. 

sale  by  legislative  direction,  i.  609,  610. 

proceeds  in  hands  of  attorney,  i.  611. 

partition,  i.  612. 
TREATISE, 

no  first  class,  on  this  subject,  i.  3. 
TRESPASS,  .  (See  Torts.) 

after  marriage,  on  wife's  ante-nuptial  chattels  —  the  parties,  i.  64. 

suit  for,  on  lands  held  by  the  curtesy  initiate,  i.  583. 
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TRESPASS,  —  eoniinuecL 

quare  clausum,  on  estate  by  the  entirety,  i.  623. 

wife  answerable  for  her,  i.  905,  906. 

husband  responsible  also,  i.  905,  906. 

can  husband  commit  on  wife's  goods,  ii.  24. 

or  on  her  lands,  ii.  24,  note. 

effect  of  subsequent  ratification  on,  ii.  30. 

wife,  under  statutes,  may  sue  alone  in,  ii.  130. 

by  husband,  on  wife's  statutory  estate,  ii.  153,  154. 

wife's  suit  against  husband  for,  ii.  153. 

same  against  third  person,  ii.  154. 

whether,  by  husband  and  wife  jointly,  ii.  260. 
TROVER,  (See  Torts.) 

form  of  suit  in,  for  wife's  chattels,  i.  71. 
TRUST  ESTATE,  (See  Equitablb  Estates. ) 

sufficient  in  equitable  jointure  —  not  in  legal,  373. 
TRUST  TERM, 

husband's  right  to  wife's,  i.  190. 
TRUSTEE,  (S*»e  Administratrix  —  Ownership  and  Trustee- 

ship—  Statutory  Trustee  —  Third  Person.) 

not  strictly  necessary,  in  form,  where  property  is  settled  on  wife,  i.  28. 

there  must  be  a,  in  law  and  in  fact,  i.  799,  800. 

husband  as,  i.  800-803;  ii.  116. 

third  person  as,  i.  80^;  ii.  117. 

husband  holding  wife's  chose  in  action  as,  not  a  reduction  to  posaes- 
sion,  i.  113,  123. 

ordering  wife's  money  to  be  paid  to,  i.  113,  note. 

taking  bank  stock  for  wife  in  his  own  name  as,  i.  120. 

whether  widow  of,  entitled  to  dower,  i.  278,  279,  465. 

no  curtesy  in  land  held  by  wife  a3,  i.  494. 

fund  held  by,  deemed  equitable,  i.  641. 

wife's  land  in  hands  of,  subject  to  her  equity,  i.  647. 

wife's  capacity  to  be  a,  i.  700 ;   ii.  1 15. 

consent  of,  not  necessary  to  wife's  disposal  of  her  separate  estate,  i. 
849,  853,  877. 

relations  of  the,  to  the  trust  estate,  i.  865. 

legislature  may  authorize,  to  convert  land  into  money,  ii.  36. 

must  execute  conveyance  of  property  sold  or  devised  by  cestui  qae 
truht,  ii.  169. 

need  not  join  wife,  in  executing  power,  ii.  194. 
TRUSTS.  (See  Resulting  Trusts.) 

TRUSTS  AND  TRUSTEESHIP,  (See  Ownership  and  Trusti 

SHIP  —  Resulting  Trusts.) 

doctrines  of,  stated  and  explained,  i.  716,  717,  792-794,  797-304. 
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UMPIRE.  (See  Subjection.) 

power  of,  in  husband,  i.  47,  48,  888. 

cannot  be  made  otherwise  by  contract,  i.  888. 
UNDUE  INFLUENCE, 

a  specie;}  of  fraud,  ii.  478. 

(And  see  Coercion  and  Frauds.) 
UNITY, 

doctrine  of,  of  husband  and  wife,  i.  35-38. 

late  statutes  as  to,  ii.  24,  note. 
UNLAWFUL  ACT, 

made  lawful  by  subsequent  ratification,  ii.  30. 
'•UNMARRIED."  '         (See  ''As  if  Sole.") 
UNWRITTEN  LAW, 

distinguished  from  the  written,  i.  29-34. 

how  far  married-woinen  law  is,  i.  27. 

statutes  interpreted  in  harmony  with,  ii.  26. 

bow  superseded  by  the  late  statutes,  ii.  113. 

how  these  statutes  combine  with  the,  ii.  225-229. 
The,  of  married  women,  epitomized,  and  compared  with  just  principle, 
i.  880-914. 

scope  of  this  discussion,  i.  880. 

habits  and  law  correspond,  i.  881. 

present  and  ancient  habits  compared  —  consequence,  i.  882. 

ownership  of  the  present  means,  and  duty  to  support,  are  both  hus- 
band's, i.  883. 

illustrations,  —  personal  property  in  possession,   in  reversion,  real 
estate,  chattels  real,  wife^s  earnings,  i.  884-886. 

the  correlative  duty  to  support,  i.  887. 

wife   subject  to   husband^s   power  of  umpire  —  the  rule  cannot  be 
varied  by  contract,  i.  888. 

rights  of  property  can  be  varied  —  separate  estate,  i.  889,  890. 

power  to  make  a  special  rule  for  the  particular  case,  by  agreement, 
890  et  seq. 

concerning  the  rule  in  the  absence  of  agreement,  i.  891. 

evils  of  the  common-law  rule,  i.  892,  893. 

consequences  flowing  from  the  separate  estate,  i.  894*896. 

alimony  —  necessaries  —  husband's  duty  to  support,  i.  894. 

use  allowable  of  the  separate  estate,  i.  89.5. 

evil  consequences  of  the  doctrine  of  separate  estate,  i.  896. 

recent  statutes  —  rendering  the  evil  general,  i.  897. 

the  true  remedy,  i.  898-900. 

right  to  vote,  i.  901. 

wife's  equity,  i.  902.  . 

Wrongs  inflicted  and  received,  i.  903-913. 

general  view,  i.  903. 

how  law  divided,  i.  904. 
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UNWRITTEN  LAW , -^  continued. 

Wife^B  responsibility  for  wrongs  which  she  commitSy  i.  905-909. 
general  doctrine,  i.  905. 
limito  of  the  doctrine,  i.  906,  907. 
how  far  the  doctrine  just,  i.  907. 
ultimate  consequences  to  wife,  i.  908. 
unjust  to  the  husband,  i.  909. 
Wife's  remedy  for  wrongs  suffered  by  her,  i.  91(X-913. 
general  doctrine  —  illustrations,  i.  910,  911. 
consequences  of  this  doctrine  —  husband  can  release,  i.  912. 
husband^s  sole  suit,  i.  913. 
Conclusion  —  other  topics,  i.  914. 
USE  AND  OCCUPATION,  (See  Leask  op  Wipe's  Land.) 

of  real  property,  how  gives  an  estate  therein,  i.  536  and  note. 


VENDOR'S  LIEN, 

as  defeating  dower,  i.  328. 
VERMONT, 

general  view  of  married-women  legislation  in,  ii.  821. 

what  property,  ii.  821. 

doctrine  in,  as  to  wife^s  purchase  on  credit,  ii.  87. 

husband^s  power  in,  to  prevent  wife's  chattels  vesting  in  himself, 
ii.  103,  note. 

doctrine  in,  as  to  husband  improving  wife's  land,  ii.  300. 

claims  of  husband's  creditors  to  wife's  earnings  in,  ii.  460,  note. 
Statute:!  J  — 

Nov.  10,  1847,  §l,  —  ii.  821. 
.     Nov.  21,  1867,  — ii.  821. 
VESTED  PERSONAL  PROPERTY, 

wife^s,  cannot  be  taken  by  statute  from  husband,  ii.  44. 
VESTED  RIGHTS, 

statutes  taking  away,  unconstitutional,  ii.  32-34. 

divesting,  by  consent  of  parties,  ii.  34. 

what  rights  are  vested,  ii.  38  et  seq. 
VICTORIA, 

views  of,  as  to  wife's  obedience,  i.  46. 
VILLEIN, 

how  dower  assigned  of  a,  i.  336. 
VIRGINIA, 

the  late  statutes  not  adopted  in,  ii.  822. 

doctrine  in,  as  to  wife  charging  in  equity  separate  estate,  i.  869,  note* 

husband  and  wife  as  sureties  for  each  other  in,  ii.  371,  note. 

husband's  right,  as  against  his  creditors,  to  work  for  wife  in,  ii.  455, 
note. 

recording  acts  in,  ii.  503,  note. 
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VOID  MARRIAGE. 

gift  to  supposed  wife  on,  does  not  vest  in  husband,  i.  207. 

dower  upon,  i.  247. 

as  foundation  for  curfesyi  i.  484. 
VOIDABLE  MARRIAGE, 

how  far  dower  upon,  i.  247. 

as  foundation  for  curtesy,  i,  479,  482,  483. 
VOTE, 

assumed  right  to,  no  relation  to  rights  of  private  properly,  i.  901. 


WAIVE, 

equity  to  settlement,  i.  152,  note. 

conttitutional  right,  ii.  34,  35. 
WARD  OF  COURT, 

equity  of,  on  marriage  in  contempt,  to  settlement,  i.  666  et  seq.  675, 
note,  par.  8. 
WARRANTY, 

by  wife,  whether  bind,  i.  603;  ii.  251. 

to  her,  running  with  the  land,  i.  603. 
WASTE, 

when  opening  a  mine  or  quarry  is,  i.  263,  264. 

whether  cutting  timber  on  wild  lands  is,  i.  265. 

of  wife^s  life  estate,  i.  532,  note. 

husband  not  to  commit,  on  wife's  statutory  lands,  ii.  304. 
Where  lands  are  held  by  the  curtesy  consummate,  i.  517-526. 

at  common  law — Statute  of  Gloucester,  i.  517. 

the  writ  of.  i.  518. 

extent  of  tenant^s  liability  for,  i.  519. 

form  of  the  action,  i.  519. 

death  of  tenant  —  liabilities  of  his  executor,  i.  520. 

waiving  the  tort  —  assumpsit  —  bill  in  equity,  i.  521,  522. 

equitable  waste,  i.  522. 

permissive,  i.  523-526. 

voluntary,  i.  524-626. 
Lands  held  by  marital  right,  i.  570,  572. 

waste  by  husband,  i.  570,  571. 

by  husband's  grantee,  i.  570. 

suit  for,  i.  570. 

by  husband,  where  wife's  estate  is  for  life,  i.  671,  672. 

Statute  of  Gloucester,  i.  571. 

as  agaiiibt  reversioner,  i.  572. 

form  of  the  suit  for  waste,  i.  576-578. 
Lands  held  by  the  curtesy  initiate,  i.  584. 

form  of  the  suit,  i.  584. 

761 


WIF  ALPHABETICAL  INDEX. 

WAY  OF  NECESSITY, 

doctrine  of,  ii.  63. 
WEARING  APPAREL, 
wife'8.  i.  216-228. 

(See  Parapherkaua.) 
WEDDING  GIFTS,  (See  Gift.) 

as  paraphernalia  or  separate  estate,  i.  220. 
WEDDING  RING, 

wife's,  whose  is  it  in  law,  i.  216,  217,  227,  228. 
WEST  VIRGINIA, 

constitutional  provision  in,  ii.  823. 
general  view  of  the  late  legislation,  ii.  824. 
Statute^  — 

Code  of  1870,  c.  66,  p.  447,  —  ii.  824. 
WHAT  PROPERTY.  (See  Property.) 

WIDOW,  (See  Dower  —  Quarantine.) 

where  two  widows  claim  dower  of  same  land,   .  275,  277^ 
suable  for  her  ante-nuptial  debts,  ii.  311. 
WIDOW'S  SHARE, 

in  husband^s  estate,  is  a  chose  in  action^  i.  73. 

WIFE,  (See  Administer  —  Annuity — Ante-nuptial  Debts — 

Apparkl  —  Appkarancb  —  Bknkfit  —  Bequest  —  Bond  — 

Burden  —  Conthact  —  Contracts  and  Conveyancks  — 

Conveyances  —  Curtesy  Consummate  —  Curtesy  Initiatb 

—  Decree — Dksertkd  Wife —  Diamonds  —  Distributive 
Share  —  Di vorckd  Wife  —  Dower  —  Elegit  —  Elopbmbnt 

—  Free  Trader  —  Furniture  —  Gifts  —  Gold  Watch — 
Guardianship  —  Husband  — r-  Income  —  Jewelry  — Lease 
of  Wife's  Land  —  Legal  Capacity  of  Wife  —  Mainte- 
nance —  Marital  Right  —  Marriage  —  Married  Women 

—  Money  —  Ornaments  —  Parties  to  Actions  —  Plate  — 
Promise  to  Wife  —  Separate  Estate  —  Settlement  — 
Surety  —  Torts  —  Trust  Term  —  Unwritten  Law  — 
Will.) 

capacity  of,  to  receive  from  and  give  to  husband,  i.  36-38,  697- 

734. 
cannot  give  by  will,  i.  87,  715. 
bow  far  can  contract,  i.  39.  40,  707-734. 
husband's  comnmnd  may  justify  crime  of,  i.  42,  49. 

civil  torts,  i.  43,  49. 
cannot,  with  husband,  assign  her  reversion  in  personalty,  i.  75. 
cannot  sue  alone,  i.  90. 

joining  in  assignment  of  reversion  in  her  chattels  real,  i.  193. 
whether  husband  roust  love,  i.  459. 
capable  of  punrhasing,  i.  529,  note, 
takes  a  separate  estate,  on  conveyance  from  husband,  when,  i.  838. 
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• 

WIFE,  —  continued. 

power  of,  to  be  trustee,  ii.  115. 

trustee  for  husband,  ii.  120. 

under  statutes,  sue  husband  for  possession  of  her  land,  ii.  180. 

not  commit  larceny  of  husband^s  goods,  ii.  153. 

must  dwell  where  husband  fixes  domicil,  ii.  157-160. 

can  bind  her  estate  in  equity,  not  her  person,  ii.  202. 

whether  sue  husband  at  law,  ii.  828. 

may  appoint  to  husband  under  a  power,  ii.  876. 

sue  husband  under  statute,  ii.  877. 

capacity  of  to  act  by  agent,  ii.  878-882. 
(See  Agent.) 

may  make  gifts  to  husband,  ii.  466. 

mixing  her  goods  with  hudband^s,  ii.  466. 

concessions  to  weakness  of,  ii.  479. 

may  be  guardian,  ii.  527. 
WIFE'S  •EARNINGS.  (See  Earnings  of  Wife  — Labor  and 

Earnings.) 
WIFE'S  EQUITY, 

enforced  as  to  her  ehcses  in  action  on  husband's  desertion,  i,  21. 

to  what  personal  property  attaches,  i.  149,  note. 

not  attach  to  what  is  vested  in  husband,  ii.  89. 

husband's  promise  in  consideration  of  a  waiver  of —  consideration  for 
a  settlement,  i.  122,  128,  168,  164,  168,  726-729. 

how  affected  by  husband's  assignment,  i.  149,  150,  651,  652. 

wife  holds,  as  against  husband's  creditors,  i.  163,  164. 

how  relinquish,  i.  168,  675,  692-694. 

doctrine  of,  how  unsatisfactory,  i.  902. 
Oeneral  discussion  of  the  doctrine  of  the  wif^s  equity  to  a  settlement ,  i. 
624-696. 
Introduction,  i.  624-626. 

the  doctrine  in  general  terms,  stated,  i.  624. 

authorities  contradictory,  i.  625. 

erroneous  dictd,  i.  625. 
Principles  on  which  the  doctrine  and  jurisdiction  to  enforce  it  rest,  i. 
627-644. 

husband's  interest  in  wife^s  estate  not  in  possession,  contingent,  i. 
627. 

hereon  rests  wife's  equity,  i.  627. 

limit  of  the  doctrine  —  reasons,  i.  627. 

different  course  of  reasoning,  i.  687,  note. 

whether  a  perfect  right,  i.  628  and  note. 

amount,  in  judicial  discretion,  i.  628,  676. 

opposing  and  erroneous  dictOy  i.  628,  680-686. 

consideration,  whether  the  fund  is  vested  in  husband  or  not,  i.  629. 

attached  to  wife  or  not,  'u  629. 
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WIFE^S  EQUITY,  —  continued. 

Principle,  that  he  who  seeks  equity  must  do  equity,  i.  630-633. 

what  results  from  thi^,  i.  630. 

various  views  considered,  i.  630-633. 
Principle,  that  equity  will  restrain  parties  from  pursuing  inequitable 
claims  in  other  courts;  i.  633-644. 

nature  and  effect  of  this  power,  i.  633. 

injunction  to  compel  settlement,  i.  633,  634. 

distinction  of  legal  or  equitable  fund,  i.  634-644. 

as  to  courts  of  concurrent  jurisdiction,  i.  634. 

the  better  doctrine  stated,  i.  634. 

whence  the  erroneous  dicta,  i.  635,  636. 

wife^s  suit  to  enforce  her  equity,  i.  636. 

mere  legal  debt  —  whether  equity  will  enjoin  suit,  to  compel  settle- 
ment of,  i.  637-644. 

the  old  authorities,  i.  637-639. 

how  when  this  country  was  settled,  i.  640,  641.  • 

why  the  question  is  in  doubt,  i.  641 . 

what  fund  equitable  —  what  legal,  i.  641. 

the  American  doctrine  stated,  i.  642-644. 
To  what  particular  funds  the  equity  will  attach,  i.  645-672. 

whatever  is  in  transit  to  husband,  before  it  vests,  i.  645. 

interests  in  real  estate,  as  well  as  personal,  i.  645. 

not  husband^s  legal  life  estate  in  wife^s  realty,  i.  646. 

oiherwise  if  in  hands  of  trustees,  i.  647. 

personal  property  in  remainder  or  reversion,  i.  648,  649. 

cannot  be  reduced  'o  possession,  i.  648. 
al  estate  in  remainder  or  reversion,  i.  650. 

wife  joining  in  the  conveyance,  i.  648,  650. 

wife^s  cho8ea  in  action,  when  husband  has  assigned  them,  i.  651. 
652. 

assignment  under  supervbion  of  the  court,  i.  652. 

husband^s  bankruptcy  —  refusal  to  provide  —  desertion,  i.  663-657. 

wife^s  income — assignment  of  it,  i.  654,  655  et  seq. 

where  husband  has  wasted  wife^s  funds,  i.  656,  657. 

assignment  for  bene&t  of  creditors  —  bankruptcy,  i.  657. 

court  arrests  only  the  particular  fund,  i.  658. 

husband^s  estate  by  the  curtesy  initiate,  i.  658,  659. 

husband^B  misconduct,  i;.  658-671. 

separation  —  wife  living  apart,  i.  661-663. 

separation  the  act  of  the  husband,  i.  660,  662. 

offer  to  receive  back  wife,  i.  663. 

how  much  in  cases  of  desertion,  i.  664. 

divesting  what  has  vested  in  husband,  i.  665. 

ward  of  court -*- marriage  in  contempt,  i.  665-671.  < 

wife  deserting  —  adultery  of,  i,  671. 
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WIFE'S  EQUITY.  —  continued. 

where  husband  holds  wife's  fund,  not  as  reduced  to  possession,  i. 
672. 
The  respecUye  claims  of  wife  and  children,  i.  673-675. 

equity  the  wife^s  —  still  to  be  provision  for  her  children,  i.  673. 

wife^s  death  as  affecting  rights  of  children,  i.  674. 

wife  waiving  her  equity  —  its  effect  on  rights  of  her  children,  i.  675. 

review  of  the  English  authorities  on  this  subject,  i.  675,  note. 
The  amount  or  proportion  of  the  fund  to  be  settled,  i.  676-691. 

differs  with  differing  facts,  i.  676. 

determined  by  the  judicial  discretion,  i.  676,  684. 

judicial  discretion  defined,  i.  676. 

whole  fund  to  the  wife,  i.  677-679,  683,  684. 

husband's  adultery  and  desertion,  i.  677. 

his  bankruptcy  or  insolvency,  i.  678,  679.. 

arrears  of  income,  i.  678. 

wif^and  children  must  live,  i.  678,  683. 

husband  having  already  spent  a  part  of  wife's  fund,  i.  679,  683. 

more  general  rule  as  to  the  proportion,  i.  680,  683. 

wife  may  even  have  nothing,  i.  680,  681. 

settlement  as  a  bar — ante-nuptial  —  post-nuptial,  i.  682. 

provision  to  be  adequate,  i.  683. 

one  half — two  thirds,  &c.,  i.  684. 

ultimate  limitation  of  the  fund,  i.  685-687. 

to  whom,  in  equity,  does  the  fund  belong,  i.  685,  686. 

form  of  the  settlement,  i.  687. 

wife  living  apart  and  in  adultery,  i.  688-691. 

husband  in  adultery,  i.  690,  691. 

mere  living  apart,  i.  691. 
The  procedure,  i.  692-696. 

what  application  to  court  necessary,  i.  692. 

wife's  private  examination  —  relinquishment  of  claim,  i.  692-694. 

no  settlement,  i.  692. 

informed  of  extent  of  her  rights,  i.  693. 

infant  —  court  acting  for,  requires  settlement,  L  694. 

insane  wife,  i.  694. 

adult  wife,  i.  694, 

dn»pensing  with  wife's  consent,  i.  695. 

fund  small  —  fund  in  court,  i.  695,  696. 

how  far  court  acts  of  its  own  motion,  i.  696. 
WIFE'S  LEGAL  CAPACITY.  (See  Legal  Capacity.) 

WIFE'S  PARAPHERNALIA.  (See  Paraphernalia.) 

WIFE'S  PIN-MONEY.  (See  Pin-money.) 

WIFE'S  SEPARATE  ESTATE.  (See  Separate  Estate.) 

WILD  LAND,  (See  Dower.) 

whether  dower  of,  i.  265. 
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WILL,  —  continued. 

statutory  &athority  to  make  deed,  not  i 

whether  power  of,  implied  in  statute  ci 

concluBion,  ii,  550. 
WILLS. 

Ktatutes  may  change  the  law  of,  ii.  49. 
WISCONSIN, 

history  of  legisUtion  'm,  ii.  8'ifi. 

what  property,  ii.  826. 

presumptions  of  wife'it  ownership,  ii.  1 

curtesy,  Ii.  827. 

(.■barging  wife's  estate  for  improvement 

torts  to  married  women,  ii.  838. 

eonvuyanctiB  between  husband  and  niff 

products  of  wife's  farm.  ii.  SOI.  note. 

wife's  labor  and  eamingB,  ii.  S-29. 

husband's  creditors  as  lo  wife's  earning 
I  separate  business,  ii.  436,  43A. 


1850,  c.  44,  —  ii.  826,  826. 
1872.  c.  155,  §2,  — ii.  829. 
187S,  f.  96.  §  1,  — ii.  828. 
R.  8.  of  18.W,  c.  96.  §  1-.3.  —  ii.  18 
WRITING. 

what,  sufficient  evidence  of  charge  unc 

WRITTEN  LAW,  (See  Statutm.) 

distinguished  from  Uie  u       ' 
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